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Seni or Judge SULLI VAN del i vered the opinion of the Court.

On April 26 through 29, 1999, appellant was tried by a
general court-martial with officer and enlisted nenbers at
McChord AFB (AFB), Washington. Contrary to his pleas, he was
found guilty of one specification of willful danmage to mlitary
property, a C 141B aircraft, and one specification of making a
false official statenent, in violation of Articles 108 and 107,
Uni form Code of MIlitary Justice, 10 USC 88 908 and 907. The
menbers sentenced himto a bad-conduct discharge, reduction to
pay grade E-1, and forfeiture of all pay and allowances. On July
29, 1999, the convening authority approved the sentence as

adj udged.

The Air Force Court of Crimnal Appeals affirnmed the findings
of guilty on March 28, 2001. However, it reduced the sentence by
affirmng only so nmuch of the sentence as provided for a
bad- conduct di scharge, reduction to E-1, and forfeiture of
$632. 00 pay per nonth until the bad-conduct discharge is
executed. United States v. Daniels, No. 33761 (AF. &. Cim

App. March 28, 2001).

On Septenber 12, 2001, this Court granted review of the

foll owi ng issue:
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VWHETHER THE EVI DENCE | S LEGALLY | NSUFFI Cl ENT

TO CONVI CT APPELLANT OF W LLFULLY DAMAG NG

M LI TARY PROPERTY.
We hold that, based on the evidence in this case, a rational
trier of fact could have found beyond a reasonabl e doubt all of

the el ements of the offense of willfully damaging mlitary

property, i.e., the nose |anding gear inspection wi ndow of a

C-141B aircraft. Therefore, we affirmthe decision bel ow See

United States v. Davis, 44 M} 13, 18-19 (1996); see generally

Jackson v. Virginia, 433 U.S. 307, 319 (1979).

Evi dence was admtted in this case that on February 11, 1998,
appel  ant was a Reservist serving on active duty as a | oadnaster
for a flight between H ckam AFB, Hawaii, and Yokota AFB, Japan. f]
During that flight, the aircraft failed to pressurize. After an
in-flight inspection of the aircraft, appellant advised the crew
that the nunber two hatch, an emergency crew escape hatch, was
unsecured. The aircraft returned to Hi ckam and the m ssion was

del ayed one day. The next day, the aircraft flew to Yokota.

The second leg of the mission was a return flight from Yokota
to H ckam on February 14, 1998. Again, shortly after takeoff,

the aircraft failed to pressurize, and the pilot, Myjor Bonar,

1 The flight actually initiated at McChord AFB, WAshi ngton.
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made the decision to return to Yokota. Master Sergeant Jones,
the flight engineer, testified that after the aircraft |anded,
appel I ant showed hi m sone screws and asked himif he (Jones) knew
where the screws canme from Jones testified that he thought he
recogni zed the screws as being fromthe main | andi ng gear

i nspection wi ndow. However, they proved to be too long. He then
realized that because of their length, the screws canme fromthe

nose | andi ng gear inspection w ndow.

The nose | anding gear inspection windowis |ocated behind the
crew s latrine. Master Sergeant Jones and appel | ant checked the
nose | andi ng gear inspection wi ndow and found that only one screw
(of six) was in place. Jones testified that appellant told him
the trashcan in the latrine had been turned over and the screws
were on the floor. A further search of the trashcan turned up an
addi tional screw, to account for all six required to secure the
wi ndow. Major Bonmar testified that he determ ned the cause of
t he depressurization problemwas the unsecured inspection w ndow.

(R 107-08, 117)

Staff Sergeant Ray Wallace testified that on February 11
t hrough 14, 1998, he was a | oadmaster on the m ssion from McChord
AFB, Washi ngton, through H ckam AFB, Hawaii, to Yokota AFB,
Japan, and back. Appellant was al so a | oadnmaster on that

m Ssi on.



United States v. Daniels, 01-0607/AF

Sergeant Wl |l ace testified that on the return leg of the
m ssion (from Yokota to Hi ckan), he conducted the preflight
i nspection of the aircraft, which included checking the crew
latrine for cleanliness and serviceability. He did not see any
screws in the sink or on the floor of the latrine, and there was
no trash in the trashcan. The nose | andi ng gear inspection
wi ndow appeared to be in place. He and Staff Sergeant Chris
Wallis, a second nenber of the crew, then left the aircraft to

get breakfast. Appellant remained with the aircraft.

Sergeant Wl |l ace testified that, after having sonme breakfast
inthe air station termnal, he returned to the aircraft to
conduct a stowaway check. However, he did not personally conduct
a stowaway check in the crew s latrine. At the tine he
conducted the inspection, appellant was working in the area
between the crew s latrine and the confort pallet.p] Because of
the | ack of space between the latrine and the confort pallet, he
pointed to the latrine. Appellant gave hima "thunbs up" and
reached for the door handle. Sergeant Wallace testified that
t hese gestures made him believe that appellant would check the

| atri ne.

Sergeant Wallis testified that on the norning of February

14, 1998, he was assigned as the "scanner” for the mssion as it

2 The "confort pallet” is a nodul ar conpartnent that has
[atrines, a refrigerator, and other itens for the confort of
passengers in what is essentially an aircraft configured to hau
car go.
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| eft Yokota AFB. (R 219) As the scanner, he wal ked around the
aircraft "looking for obvious things" and then began his
preflight inspection of the aircraft. As part of this

i nspection, he checked the nose |anding gear inspection w ndow
fromthe outside by physically tapping it. The wi ndow was in

pl ace and secure. (R 220-21)

After these checks, he went back to the termnal to get sone
food. Wien he returned to the aircraft, he nade a second
exterior check of the aircraft, put on his conmunications
headset, and started the engines. After the preflight checks
were conpl ete, he boarded the aircraft and went to the flight

deck.

Sergeant Wallis also testified that after the aircraft took
off, he made an additional interior check to insure that the
aircraft was operating properly. About mdway through this
check, appellant informed himthat the aircraft, was not
pressurizing. (R 223) Willis testified that he i medi ately
checked the rear doors of the aircraft, as well as other areas.
However, he could not find any opening that m ght have precl uded
proper pressurization. Because the crew was unable to find any
breaks in the integrity of the aircraft, the aircraft comrmander

returned to Yokota AFB.

As the aircraft crew was waiting on the ground at Yokota, a

mai nt enance crew i nspected the aircraft but could not find the
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problem Mjor Bomar called off the flight. N nety mnutes
after the flight had | anded agai n, appellant approached Wallis
and said, "Look what | found," displaying several screws. (R

224) Appellant did not tell Wallis where he found the screws.
However, Wallis recognized the screws and asked appellant if they
came fromthe inspection window Appellant stated: “Nose |anding

gear inspection window.” (R 225)

Appel lant initially told Sergeant Wallis that he had gone
into the latrine and found the trashcan tipped over, and that
three screws were on the floor of the latrine and others were in
the trashcan itself. Later (about one-and-a-half hours), he told
Wallis that he had found the screws when he went to use the
latrine and saw themon the floor. However, when Wallis asked
hi m about the trashcan, appellant appeared not to know what he

was tal king about. (R 225)

Speci al Agent (SA) Mark Wal ker of the Ofice of Special

| nvestigations (OSlI) testified that he was initially directed to
conduct an investigation into the possible tanpering with an
aircraft. (R 253) He inspected the aircraft and found t hat
screws had been renpoved fromthe nose | andi ng gear inspection

wi ndow. (R 255) He interviewed a nunber of people on the scene,
i ncludi ng appellant. He testified appellant informed himthat
after the aircraft returned to Yokota AFB, the crew had inspected
the aircraft. Appellant further told SA Wal ker that he had

entered the crew latrine to find that the trashcan had been
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turned over, and that three screws were laying on the floor.
After taking a nunber of photographs of the area, SA Wl ker

deci ded to continue the investigation the follow ng day.

The foll owi ng day, appellant cane to the OSI offices. He
was warned of his rights under Article 31(b), UCM], 10 USC
§ 831(b), and acknow edged those rights. He agreed to speak with
SA Wl ker and gave hima statenent. During this statenent,
appellant reiterated his earlier assertions that he had found the

screws on the floor in the crew s latrine.

SA Tracy Tomlins, also of the OSI, testified that during his
subsequent interview with appellant, he related the sane story as
he had given SA Wal ker. However, about two hours |ater,
appel lant told himthat when he | earned the aircraft woul d not
pressuri ze, he hel ped conduct an inspection to determ ne the
cause. Appellant told SA Tomins that he had entered the crew s
latrine to find the nose | andi ng gear inspection w ndow unsecured
and hanging fromone screw. The remaining screws were in the
sink in the latrine. Tomins further testified that appellant
said he took the screws and sinply closed the door with the idea

of handling the matter "in-house.” (R 271)

SA Tomins then testified appellant said that when the
aircraft | anded, he went to the latrine and replaced the screws
in the window. Appellant also told himthat when the aircraft

i nspection teamcould not find a cause for the inability to
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pressurize the aircraft, he renoved the screws and placed themin
the trashcan. At sone later point, he walked into the latrine,
took the screws out of the trashcan, and “showed] themto the

mai ntenance . . . folks.” (R 272, 276)

Appel l ant was found guilty of willfully damaging mlitary
property of the United States, i.e., a United States Air Force
C-141B aircraft, by “causing the nose | andi ng gear inspection
wi ndow to be insecurely housed,” in violation of Article 108,
UCMI. (Charge Sheet at R 7.1) The President, in the Manual for
Courts-Martial, has explained the elenments of this offense as

foll ows:

1. That the accused, w thout proper
authority, damaged. . .certain property in
a certain way. . .;

2. That the property was mlitary
property of the United States;

3. That the damage. . .was willfully
caused by the accused. . .; and

4. That . . .the damage was of a certain
armount .

Para. 32b(2), Part 1V, Manual for Courts-Martial, United States
(1995 ed.).f]

3 The current version of this Manual provision is identical to
the one in effect at the tinme of appellant’s court-martial.
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The initial question raised by appellant is whether there was
sufficient evidence in this case that mlitary property was
actual |y damaged, as required by Article 108, UCMI. |n nost
cases, there is proof of visible damage to mlitary property,
such as a broken window in a mlitary vehicle or building.
However, a physical breaking of the property need not always be

shown. See United States v. Otiz, 24 M} 164, 170-71 (CVA 1987)

(hol di ng that di sengagenent of an electrical relay in an anti -
skid systemon an F-15 airplane was danmage w t hi n neani ng of

Article 108, UCMI).

In United States v. Peacock, 24 M) 410, 411 (CMA 1987), this

Court commented on the requirenent for damage under Article 108,

UCMJ, as foll ows:

Crim nal prohibitions agai nst damage,
| oss, or spoliation of mlitary property
and stores have a long history in mlitary
law. See generally G Davis, A Treatise
on the Mlitary Law of the United States
364 (3d ed. 1913); W Wnthrop, Mlitary
Law and Precedents 557-59 (2d ed. 1920
Reprint). 1In enacting Article 108,
Congress intended to consolidate the
various articles of war protecting
mlitary property and to elimnate certain
techni cal distinctions between them
Uni form Code of MIlitary Justice:
Hearings on H R 2498 Before a Subcomnm of
t he House Comm on Arned Services, 81%
Cong., Ist Sess. 1230 (1949). 1In doing
so, It intended to continue to offer
special protection to mlitary property
because of its function or role in the
nati onal defense. See United States v.
Schelin, [15 MJ 218, 220 (CVA 1983)]. In
[ight of the purpose of this statute, the
word “damage” nust be reasonably construed

10
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to mean any change in the condition of the
property which inpairs i1ts operational
readiness. See United States v. Otiz,
supra. Appellant’s act of placing foreign
objects in the fuel tanks inpaired their
utility to acconplish the m ssion of the
Air Force just as nmuch as if he had
punctured these tanks or the tires of the
aircraft which carried them

(Enmphasi s added.)

In the present case, there was no evidence of permanent
damage to the aircraft resulting fromthe renoval of the screws
fromthe nose | andi ng gear inspection wi ndow. However, there was
anpl e evidence that the renoval of these screws before or during
the flight of the plane led to its failure to pressurize and
required the commander to terminate the mlitary m ssion of the
pl ane. This evidence was provided by the testinony of Mjor
Bomar (R 106-08), Sergeant Wallis (R 208), and appellant’s own

adm ssions. Under Otiz and Peacock, both supra, this was

legally sufficient evidence to support his conviction under

Article 108, UCMI.

The second question raised by appellant is whether there was
sufficient evidence showi ng that he was the perpetrator of the
charged offense. There was no direct evidence establishing him
as the perpetrator of this offense. No one actually saw himin
the crew latrine renoving the screws, and appel |l ant nade no
statenent admtting that he touched those screws, except as part

of his discovery of the initial danage.

11
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Nevert hel ess, there was evidence introduced in this case that
t he inspection wi ndow was secure when both the | oadmaster and
“scanner” checked it sone forty-five mnutes prior to the flight.
It was al so shown that appellant was on the aircraft, ostensibly
preparing for the mssion, during the period directly prior to
takeoff, and he indicated to Sergeant Wallace that he woul d check
the latrine for stowaways. Finally, appellant admtted that he
“found” the screws that should have secured the wi ndows, and he
made i nconsistent statenments to the flight crew and the OSI as to
what he then did with them The variations in those statenents
coul d be viewed by the nenbers as evidence of his consciousness

of guilt. See United States v. Elnore, 33 MJ 387, 398 (CMA

1991). On this evidence and the inferences derived therefrom a
rational trier of fact could have concl uded beyond a reasonabl e
doubt that it was appellant who danmaged the aircraft by renoving

the screws fromthe airplane window. United States v. Davis, 44

MJ at 18-19.

The third question raised by appellant is whether the
evidence is legally insufficient because it fails to establish a
notive for appellant to damage the airplane. Final Brief at 8.
Appel | ant argues that the evidence in this case shows that only
Sergeant Wallace, his fellow crewrenber, had a notive to disable
the plane, i.e., his desire to spend nore tine with a fenale

passenger at the Yokota Air Base termnal. 1d at 9. W disagree

12
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that such an evidentiary argunent rendered appellant’s conviction

legally insufficient.

Proof of notive may be relevant to the question of the
identity of the person who does an act consistent with that

notive. See United States v. Wiitner, 51 Ml 457, 460-61 (1999).

However, there is no |l egal requirenent that the Governnent prove
beyond a reasonabl e doubt that appellant had a notive to
wongfully danage mlitary property in order to secure a
conviction of this offense. See Article 108, UCMI; para. 32b(2),

Part |1V, Manual, supra. Accordingly, the existence of evidence

t hat anot her airman may have had such a notive to danage the
mlitary airplane did not establish the |egal insufficiency of

t he case against appellant. See generally Charles E. Torci a,

1 Wharton’s Crinminal Law 8§ 89 at 610 (1993).

The decision of the United States Air Force Court of Crim nal

Appeal s is affirnmed.
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