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Judge G ERKE delivered the opinion of the Court.

A general court-martial conposed of officer and enlisted
menbers convicted appellant, contrary to his pleas, of attenpted
prenedi tated nmurder, disobeying the order of a superior
conmmi ssi oned officer, assault consummated by a battery, and
comunicating a threat, in violation of Articles 80, 90, 128, and
134, Uniform Code of MIlitary Justice (UCMJ), 10 USC 8§88 880, 890,
928, and 934, respectively. The adjudged and approved sentence
provi des for a di shonorabl e di scharge, confinenent for 18 years,
total forfeitures, and reduction to the | owest enlisted grade.
Pursuant to Article 58b, UCMIJ, 10 USC 8§ 858b, the convening
authority wai ved automatic forfeitures for the benefit of
appel l ant’ s spouse and children. The Court of Crimnal Appeals
affirmed the findings and sentence in an unpublished opi nion.

This Court granted review to determ ne whether the findings
and sentence should be set aside because appellant’s rights under
the Fifth Anendnent to the United States Constitution and Article
31, UCMJ, 10 USC § 831, were violated when the prosecution

elicited testinony that appellant renained silent when he was
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appr ehended, and then commented on his silence during final
argunent.lt]For t he reasons set out bel ow, we reverse.

Factual Background

The charges arose fromtwo incidents between appell ant and
his wife. The first incident was on April 30, 1998 and the
second on May 19, 1998.

Ms. Alanmeda testified that appellant engaged in a pattern
of physical and verbal abuse, dom nation and control, and threats
to kill her that began in 1990, while he was undergoi ng technical
training shortly after he enlisted in the Air Force, and
continued until appellant was placed in pretrial confinenent as a
result of the charges that are the subject of this appeal. Ms.
Al ameda was nedi cally evacuated from Kadena Air Base (AB)
ki nawa, Japan, in 1991 because of stress and depression that she
attributed to appellant’s behavior. She described an incident at
McGuire Air Force Base, New Jersey, between appellant’s two tours

of duty at Kadena AB, in which appellant held a | arge butcher

! W heard oral argunent in this case at the Seattle University
School of Law, Seattle, WA, as part of the Court’s “Project
Qutreach.” See United States v. Pritchard, 45 M) 126, 127 n.1
(1996). The granted 1ssues are:

. VWHETHER THE FI NDI NGS AND SENTENCE SHOULD BE SET ASI DE
BECAUSE APPELLANT' S RI GHT TO REMAI N SI LENT UNDER THE FI FTH
AMENDMVENT WAS VI LATED VWHEN THE PROSECUTI ON ELI CI TED

TESTI MONY THAT APPELLANT DI D NOT' RESPOND VERBALLY WHEN
ARRESTED, AND VWHEN THE PROSECUTI ON COMMENTED ON THI S DURI NG
FI NAL ARGUMENT.

1. WHETHER THE FI NDI NGS AND SENTENCE SHOULD BE SET ASI DE
BECAUSE APPELLANT' S RI GHT TO REMAI N SI LENT UNDER ARTI CLE
31(b), UCMI, WAS VI OLATED WHEN THE PROSECUTI ON ELI Cl TED
TESTI MONY THAT APPELLANT DI D NOT' RESPOND VERBALLY WHEN
ARRESTED, AND VWHEN THE PROSECUTI ON COMMENTED ON THI S DURI NG
FI NAL ARGUMENT.
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kni fe agai nst her throat, threatened to kill her, and shoved her
into a door, fracturing her jaw. Appellant and Ms. Al aneda were
di vorced in 1993 and then remarried in 1994.

Ms. Alanmeda testified that on the norning of April 30,

1998, appel |l ant becane upset when he di scovered an e-mail nessage
on her computer froma nmale high school friend of hers who wanted
to visit her in Okinawa. According to Ms. Al aneda, appell ant
tossed the conputer off the table, snmashed the tel ephone when she
tried to call for help, “flicked” a towel at her head, shoved and
grabbed her, punched her on the back of her head and her back,
and threatened to kill her. She testified that after appell ant
departed for work, she e-nmiled a friend and nei ghbor, Tamy
Warner, and asked her to call the Air Force Security Forces
(Security Forces).

After the Security Forces investigated the incident,
appel l ant’ s conmander, First Lieutenant (1Lt) Deborah Haussl er,
ordered appellant to nove out of the famly quarters and into a
dormitory. She gave appellant a witten order prohibiting him
from having any contact with his wife and child, unless it was
prearranged by certain naned nenbers of the unit.

About a week |ater, the Fam |y Advocacy therapist contacted
1Lt Haussl er and expressed concern that she had been unable to
contact Ms. Alaneda. 1Lt Haussler visited the therapist and
exam ned Ms. Alaneda’s Fami |y Advocacy file, which reveal ed that
appel lant had violated a simlar “stay away” order on a previous
occasi on. 1Lt Haussl er becane concerned about Ms. Al aneda’s

wel fare and decided to visit her at home “to nake sure she was
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okay.” Wile visiting Ms. Al ameda, 1Lt Haussler noticed bruises
on Ms. Al ameda’ s upper armns.

Sonetime during the week of May 12, 1998, 1Lt Haussl er
received an “early return of dependents” (ERD) packet to all ow
Ms. Al ameda and her son to | eave ki nawa at governnent expense
bef ore appellant conpleted his tour of duty. She did not know
how t he ERD packet originated. She informed appellant that he
needed to sign the packet. He refused to sign it because he did
not want his son to | eave ki nawa. 1Lt Haussl er subsequently
| earned that an ERD request coul d be approved w thout the
mlitary nmenber’s signature, and she inforned appellant on May 18
that the request would be processed w thout his signature. 1Lt
Haussl er contacted Ms. Al aneda at approximately 2:30 p.m on My
19, and they nade an appointment for Ms. Alaneda to sign the ERD
request in 1Lt Haussler’s office at about 3:30 p.m on that day.

On the norning of May 19, Ms. Al aneda contacted the
squadron first sergeant and told himthat she needed noney for
food. Wien her request was transmtted to appellant, he
expressed concern that his noney was not being used for food.
Wth the approval of the first sergeant, appellant purchased food
at the base conmi ssary and, acconpani ed by two noncomnr ssi oned
officers, took the food to the famly residence in the early
afternoon. Wile at the residence, appellant gathered sone
personal clothing and effects, and downl oaded sone i nformation
fromhis conputer. His escorts returned to the squadron
arriving at about 2:15 p.m Appellant departed the famly

residence in his own vehicle. He did not return to work with his
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escorts because, as he told his supervisor, he wanted to see a
chapl ai n.

Chapl ain (Captain) TimWgoner testified that he received a
call from appellant, asking to see him Base tel ephone records
established that the call was at 1:55 p.m Appellant told
Chapl ai n Wagoner that he was at Chapel 2; Chaplain Wagoner was at
Chapel 1. Chaplain Wagoner agreed to see appellant, who canme to
Chapel 1. Both chapels are near the housing area where the
Al ameda resi dence was | ocated. According to the tel ephone
records and Chapl ai n WAgoner’ s testinony, appellant called his
unit at 2:09 p.m and told themthat he was with the chapl ai n.

Chapl ai n Wagoner testified that he counsel ed appellant for “a
little better than an hour.” He was not sure whether he had
fini shed counseling appel |l ant when he nmade anot her tel ephone cal
at 3:10 p. m

Ms. Al ameda departed her on-base place of enploynent at
about 3:00 p.m in anticipation of her appointnment with 1Lt
Haussl er. She arrived at home at about 3:15 p.m, saw the
groceries, and noticed that sone of appellant’s clothing that she
had set aside had been disturbed. She called 1Lt Haussler and
conpl ai ned that appellant had been in the house in spite of the
“stay away” order, had |left her groceries instead of noney, and
had rumuaged t hrough her bel ongi ngs. 1Lt Haussler told her,
“cone down to ny office, sign the ERD letter. W’II|l get you off
this island as quickly as we can.” Ms. Al aneda responded that
she woul d cone inmediately.

Ms. Alanmeda testified that as she was | eaving the

resi dence, appellant entered. She testified that when she saw
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appel l ant, she “was hysterical . . . [and] conpletely freaked out
that he was standing in front of [her].” She testified that
appellant tried to calmher down. She noved to a corner of the
room appellant sat on a couch, and he started asking, “Do you
want a divorce? Do you want this?” She did not respond. They
began to nove around the house. Appellant was putting his hands
on her because she “was trying to screamout and stuff,” and
“trying to get away.” She testified, “Every nove | made, he was
right on top of ne.”

Ms. Alanmeda testified that at one point, appellant was
behi nd her and he covered her nouth and pinched her nose so that
she could not breath. She struggled free and ran toward the
door. She saw appellant pulling a Hefty garbage bag fromhis
pocket. It was black with yellow straps, tightly fol ded, and
appeared to have never been opened. Appellant was trying to hold
her with one hand and unfold the bag with the other. She tried
to get away and appel | ant grabbed her from behind. She
testified, “[He got it up as far as ny face and stuff, and was
trying to get it open to where he could get it over ny head and
stuff, but | ended up ducking down, struggling, and getting out.”

Ms. Alanmeda testified that she ran into the bedroom
telling appellant that she would do “[w] hatever you want nme to
do.” She asked him “Please, let’s go back into the living room
and talk.” As appellant turned around to go into the |iving
room she slammed the bedroom door and | ocked it, and then

crawl ed out a w ndow.
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She ran across the street, scream ng. A neighbor, Ml anie
Young, let Ms. Al aneda into her house, where Ms. Al aneda called
1Lt Haussl er.

On cross-exam nation, Ms. Alaneda testified that she did
not renenber whether she told the Security Forces that appell ant
had attenpted to “strangle” her. |In response to defense
counsel’s questions, she insisted that appellant did not try to
strangle her, but tried to put the garbage bag over her head.

1Lt Haussler testified that Ms. Al anmeda called her at 3:45
p.m and was scream ng that appellant had been in the house and
tried to kill her. 1Lt Haussler called the Security Forces and
then drove to the Al aneda residence.

Bot h 1Lt Haussler and Ms. Young noticed red marks around
Ms. Alameda’ s neck. A doctor at the base hospital noticed that
she had superficial abrasions on her neck and scratches on her
nose. He also noticed bruises on her armand | eg, and a “goose
egg” on the back of her head.

Techni cal Sergeant (TSgt) Gowan and his wi fe drove past the
Al ameda quarters at about 3:15 p.m on May 19. They both
testified that they saw a van, later determ ned to be
appel l ant’ s, parked near the Al aneda residence at about 3:15 p.m

TSgt Eugene Moody, a nenber of the Security Forces, was on
routi ne patrol when he was directed to respond to the Al anmeda
residence. He knew where it was because he had al so responded to
the April 30 incident as well as an earlier incident. In
response to a question fromtrial counsel, TSgt Moody testified

t hat when he observed appellant after the April 30 incident,
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appel lant “pretty much was wi thout any enotion, just a plain |ook

When TSgt Moody arrived at the Al ameda residence on May 19,
he noticed that the bedroom w ndow was open with the blinds
hangi ng out the wi ndow. Ms. Al aneda was “excited, and
definitely upset.” According to TSgt Mbody, Ms. Al anmeda said
t hat appellant “had a bag around [her] neck” and tried to kill
her. He testified that he thought she nmeant that appellant had
put the bag around her neck, but she was not “really clear.”
TSgt Moody observed that Ms. Al anmeda had red marks on the sides
of her neck.

TSgt Moody then began to | ook for appellant. He began by
searching the street adjacent to the Al ameda residence and then
proceeded to the dormtory area. Based on a description of
appellant's van, he located it in the dormtory area and saw
appellant sitting on the dormtory stairs, talking to another
i ndividual. TSgt Mody called for another unit to assist. Wen
it arrived, TSgt Mdody approached appel |l ant and asked himif he
was Airman Al ameda, and appel |l ant responded that he was. TSgt
Moody asked the person next to appellant to nove away, asked
appellant for his identification card, and appellant conpli ed.
As the trial counsel continued the direct exam nation of TSgt
Moody, the follow ng colloquy occurred, giving rise to the
granted issues:

Q D d he ask any other questions during this
time?

A. No.

Q D d he say anything |ike, “What do you want?
What are you here for?” or anything like that?
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A. No.

DC. objection, Your Honor. Irrelevant.

MI: Overrul ed.

[ Questions by assistant trial counsel]

Q D d he nake any such statenment as that?
A. No, sir, he did not.

Q After you verified it was, in fact, Senior
Airman Tedi o Al aneda, what did you do next?

A. | informed himthat he was going to be
apprehended for an all eged assault.

Q And what did he say or do then?

A. He didn’t say anything. He didn't do
anything. He had a ook |ike [witness stared
ahead] and that was it.

Q Did he ask you why he was being arrested?
A. No, sir, he did not.

Q Did he act like he knew what was goi ng on?

DC. bj ection, Your Honor. Calls for
specul ati on.

M : Agai n, you can ask himwhat he observed, but
you can’t ask himfor those types of concl usions
of whether or not he did understand.

Q So, again, when you asked Airman Al aneda for
his I D card, did he say anything?

A No, sir.

Q And when you told himthat he was being
appr ehended, did he say anything?

A. He said -
DC. (Objection. Asked and answered, Your Honor.
MI: I'Il allowit, as long as you nobve on

ATC. Yes, Your Honor.

10
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Q How woul d you describe Airman Al aneda’s
reaction after you told himhe was being placed
under arrest?

A. Once again, just as in the previous situation
where | had nade contact with A rman Al anmeda, he
didn’t have much of a reaction or nuch enotion at
al | .

On cross-exam nation, defense counsel asked TSgt Moody if

Ms. Al anmeda used the word, “strangle.” He responded,
No. | renenber, “He was trying to kill nme. He was
trying to strangle ne. He was trying to -- he had a
bag around ny neck and trying to strangle ne.” But the

term“strangle” was in there al so.

Staff Sergeant (SSgt) Steven Anthony was directed to search
appellant’s dormtory for a “dark brown or black plastic garbage
bag with yellow drawstrings.” He searched the entire dormtory,
and he found a box of Hefty garbage bags matching that
description in a trash can in a conmon bathroom Later
exam nation by an agent of the Air Force Ofice of Special
| nvestigations (OSlI) reveal ed that one garbage bag had been
removed fromthe box and 19 were remaining. A latent finger
print on the Hefty box was identified as appellant’s. A
stipul ation of expected testinony of a nmenber of the dormtory
custodi al staff established that the custodial staff did not use
Hefty garbage bags, and that the trash cans in the bathroons were
enptied daily.

In the same trash can, SSgt Anthony found an unopened
package of latex gloves and a utility knife, both in their
respective original packaging. SSgt Anthony al so found a plastic
bag bearing the logo of the Arny and Air Force Exchange Service
(AAFES), containing an unopened roll of 2-inch masking tape, and

an AAFES recei pt dated May 16 refl ecting a purchase of coffee,

11
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utility knife, latex gloves, a roll of masking tape, and a pack
of GPC cigarettes. The plastic bag was located in a trash can
across the bathroom fromthe one where he found the Hefty garbage
bags.

The plastic bag, receipt, roll of nasking tape, |atex
gloves, and utility knife were received in evidence over defense
objection. The defense argued that the itens had not been
connected to appellant. The prosecution argued that the itens
were relevant to show preneditation, and that they were
sufficiently linked to appellant by the fact that the cigarettes
were the sane brand appel |l ant snoked, and that all the itens were
t hrown away at about the same tine, in the sanme new condition as
the Hefty garbage bags, in the comon bat hroom of appellant’s
dormtory. The mlitary judge admtted the evidence, finding the
itens relevant to show “sonme sort of a plan or preneditation.”

On a date not reflected in the record, Ms. Al aneda
delivered a pack of GPC cigarettes to the OSI and informed them
t hat appel |l ant had dropped them during the May 19 altercation. A
fingerprint Iifted fromthe cigarette pack was not appellant’s.

Appel lant did not testify. Hi s counsel concentrated on
attacking the credibility of the Government w tnesses, especially
Ms. Alameda. In addition, the defense presented the testinony
of three witnesses to contradict Ms. Al aneda’ s testinony.

The defense presented the stipulated testinony of a senior
ai rman who was involved in the in-processing of appellant into
the confinenment facility during the early norning hours of My
20, 1998. The stipulation recites that appellant was in

possession of a partially enpty package of GPC cigarettes when he

12
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was in-processed. This testinmony was offered to contradict Ms.
Al aneda’ s statenent that appellant inadvertently left his
cigarettes in the famly quarters on May 19.

The stipulated testinmony of Ms. Crystal Hanmmond recites
that she did not hear any “yelling, scream ng, or other |oud
noi ses conmng fromthe Al ameda residence.” It further adds that
Ms. Hammond would testify that she was asleep with the
tel evi sion on between approximately 3:00 p.m and 4:00 p.m, wth
t he wi ndows and doors cl osed, and that, under these
ci rcunst ances, she could hear very little, if anything, from
out si de.

A nine-year-old girl, whom Ms. Al aneda observed when she
ran out of her apartnent, testified that Ms. Al aneda |left from
her front porch, not froma bedroomw ndow. The girl testified
t hat when she saw Ms. Al aneda, the latter “was standing right on
the porch, putting her keys in.” She also testified that Ms.

Al anmeda | ocked the doors to her car, which was parked in a space
mar ked wi th the nunber of her house.

Bef ore cl osing argunents, when the mlitary judge instructed
t he nenbers, he included the foll ow ng adnonition:

The accused has an absolute right to remain silent.
You will not draw any inference adverse to the accused
fromthe fact that he did not testify as a w tness.
The fact that the accused has not testified nmust be

di sregarded by you.

During argunents on findings, trial counsel nade a specific
reference to TSgt Moody’ s testinony about appellant’s |ack of

reacti on or response when he was apprehended. The follow ng

exchange took place in the presence of the nenbers:

13
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TC. “. . . And |lo and behold, the cops cane and pi cked
me up, and | was just sitting there on the steps,
didn’t know what this was about,” but didn’t bother
even to ask.

Now, does that indicate consciousness of guilt? The
police cone and say, “Stand up” --

DC. (bjection, Your Honor. The accused is under no
obligation to nake a statenent and this drawi ng an
adverse inference fromhis failure to proclaimhis

i nnocence.

TC. Your Honor, the witness testified about what he
said and did when they apprehended hi m

MI: | think it’s fair comment on the state of the
evi dence. However, | w |l enphasize once again the
fact that this accused is under absolutely no
obligation to nake any statenment during the trial in
hi s def ense.

TC. Yes, Sir.

TC. And when Sergeant Moody approaches himon the
steps and says, “Are you Tedi o Al aneda? Stand up.
You, man, get away fromhim Let ne see your
identification card.” He doesn’t even say, “Wiat’s
this all about?” Even though --

DC. (Object again, Your Honor. | believe this is not
fair cooment on the evidence. This is conment on his
exercise of his right to remain silent.

TC.  Your Honor, the witnesses testified in this court,
wi t hout objection, to that specific fact.

Mi: Wth regard to he did not ask what was goi ng on?

TC. That’s right.

MI: COkay. Now we’ve got that. W know that is in

evidence. Now with regard -- nothing will be held

agai nst this accused because he did not say anything in

his defense. GCkay? So let’s keep this very clear.

Regarding the itens found in the dormtory bathroom trial

counsel argued that they showed a preneditated intent to kill.
Trial counsel further argued that appellant sat in the chaplain’s
“ll

of fice and thought to hinself: m | eaving here and 1’ mgoing to

go take that whore out. And |I’ve got the inplenents in ny car

14
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|’ ve got the box of bags. |’ve got the rubber gloves. 1’ve got
the knife. 1’ve got the tape.” Trial counsel continued his
argument :

Who knows what sinister plan he had in m nd? That he
was going to subdue her with the bag? Gag her and bind
her with the tape? Cut her wists? Cut her throat?
Keep the bl ood off his hands?

And then when he fails, when he fails because she’s
smart enough to get the door between them and she gets
out the wi ndow, he gets out of that house. And he runs
down, he gets in his van where he’'s got it parked with
the door facing the hill, so all he has to do is hop
in, and he goes back to the dormtory very quickly, and
he says, “Jeez [sic], | better get rid of all these
things that are involved in this.” And he runs
upstairs and he throws the box of bags in the trash in
t he conmon area bathroom and the rest of the

i npl enents, too. The rest of the new inplenments bought
on the 16'" of May, three days before. Preneditation.

Sane place. Sane time. Sane condition. Consciousness
of guilt. Proof of preneditated design to kill. And
intent to kill. Is there any other intent here that is
even reasonably inferable? Putting a bag over
sonebody’ s head right before they get off the island?
Was he just going over for one nore exercise at
control? One nore exercise of dom nance? | just want
to get one last lick in before you go?

O was he instead going over there to keep her from
goi ng? Perhaps to put her body in different bags,
throw her in the bay, pick up his boy at day care, and
clai mhe didn’t know anything about it.
The evidence is overwhel mng. Attenpted preneditated
murder. Intent to kill. Not just a credibility
cont est .
After deliberating for approximately eight hours over a two-
day period, the court nenbers convicted appellant as charged.
The Court of Crimnal Appeals held that the mlitary judge
erred by admtting the utility knife, nmasking tape, and gl oves
because they were not sufficiently connected to appellant. The
court bel ow held, however, that the error was harm ess. The

Government does not contest that holding. The court bel ow did

15
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not address the adm ssibility of the testinony about appellant’s
silence at the tinme of his apprehension, or the trial counsel’s
argunment that the silence was indicative of a consciousness of
guilt.

Di scussi on

Appel I ant now asserts that his right to remain silent under
the Fifth Anmendnent and Article 31 was violated when the trial
counsel elicited testinmony from TSgt Mbody about his post-
appr ehensi on silence, and then argued that this silence reflected
appel l ant’ s consci ousness of guilt. Appellant further asserts
that the mlitary judge exacerbated the error when he advised the
menbers that appellant had no obligation to testify at trial, but
did not advise themthat he had the right to remain silent when
he was apprehended. Reply Brief on Behalf of Appellant at 9.

The Governnent does not concede error, but argues that the issue
was not preserved by a tinmely and specific objection, and that
any error was harm ess beyond a reasonable doubt. Final Brief on
Behal f of the United States at 9-10.

Wai ver

MI.R Evid. 103(a), Manual for Courts-Martial, United States
(2000 ed.),EI provi des that error “may not be predicated” on a
ruling admtting evidence “unless the ruling materially
prejudi ces a substantial right of a party,” and there was a
timely and specific objection. MI.R Evid. 103(d) sets out the

plain error exception: “Nothing in this rule precludes taking

2 All Manual provisions cited are identical to the ones in effect
at the time of appellant’s court-martial.

16
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notice of plain errors that materially prejudice substanti al
rights although they were not brought to the attention of the
mlitary judge.”

When trial counsel first elicited the testinony from TSgt
Moody, it was not apparent that he intended to argue | ater that
appel lant’ s sil ence showed consci ousness of guilt. The mlitary
judge summarily overrul ed defense counsel’s rel evance objecti on,
wi thout allowing either side to articul ate reasons for or against
admtting the testinony, and without articulating any rationale
for admtting the evidence. |If the mlitary judge had required
trial counsel to proffer a theory of relevance, the possible
inplication of the Fifth Amendnent m ght have been apparent nuch
earlier in the trial. W hold that defense counsel’s objection
chal I enging the rel evance of TSgt Mody’' s testinony was
sufficient to preserve the issue of the adm ssibility of that
testimony in light of MI.R Evid. 304(h)(3). W further hold
that defense counsel’s tinmely objection to trial counsel’s
argunment was sufficient to preserve the constitutional and
statutory issues arising fromtrial counsel’s use of the evidence
as substantive proof of guilt.

Rel evance

Par agraph 140a(4) of the Manual for Courts-Martial, United
States, 1969 (Rev. ed.), specifically recognized adm ssi ons by
silence. It provided:

If an inmputation against a person cones to his
attention under circunstances that woul d reasonably

call for a denial by himof the accuracy of the
imputation if the inputation was not true, a failure on

his part to utter such a denial will support an
i nference that he thereby admtted the truth of the
i mput ati on.

17
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Thi s provision has since been del eted, but *“adm ssions by silence
continue to be recognized in both mlitary and civilian federal

practice.” United States v. Cook, 48 Ml 236, 240 (1998); see

also United States v. Stanley, 21 Ml 249, 250 (CMA 1986)(silence

consi dered an adm ssion “under certain circunstances”).
MI.R Evid. 304(h)(3) states when the inference nmay not be
drawn. |t provides:

A person’s failure to deny an accusati on of w ongdoi ng
concerning an offense for which at the time of the

all eged failure the person was under official

i nvestigation or was in confinenent, arrest, or custody
does not support an inference of an adm ssion of the
truth of the accusation.

See United States v. Colcol, 16 MI 479, 484 n.4 (CVA 1983)

(prearrest silence usually inadm ssible and not an act from which
guilt can be inferred).

W reviewa mlitary judge's decision to admt evidence for
abuse of discretion. |If the mlitary judge makes findi ngs of
fact, we review the findings under a clearly-erroneous standard

of review. W review conclusions of |aw de novo. United States

v. Sullivan, 42 M} 360, 363 (1995).

In this case, the mlitary judge made no findings of fact or
explicit conclusions of law. Thus, we review his application of
the | aw de novo.

TSgt Moody advi sed appel l ant that he was bei ng appr ehended
for an “alleged assault.” Appellant had a history of donestic
vi ol ence, had been accused of assaulting his wife | ess that two
weeks earlier, and had been ordered to stay away from her because
of the incident. Under these circunstances, his failure to deny

one nore allegation of “alleged assault” does not support an
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inference of guilt. Thus, we conclude that appellant’s |ack of
response was not rel evant.

Finally, even if appellant’s silence constituted an
adm ssion, it would admt only an “all eged assault,” not
attenpted preneditated nurder. W hold that the mlitary judge
erred by admtting the evidence of appellant’s silence as
substantive evidence of guilt.

Cl osi ng Argunent

The privilege against self-incrimnation recognized in
Article 31(a), supra, is virtually identical to the privilege
under the Fifth Amendnent. Thus, our Fifth Amendnent anal ysis
al so applies to Article 31(a).

In closing argunent, the trial counsel was permtted to
argue, over defense objection, that appellant’s |ack of response
when he was apprehended for an “all eged assault” reflected his
consci ousness of guilt of prenmeditated nurder. |ssues involving
argunent referring to unlawful subject matter are reviewed de
novo as issues of law. See 2 Steven Childress & Martha Davis,

Federal Standards of Review, 8 11.23 (3d ed. 1999).

The federal circuits distinguish between pre-arrest and
post-arrest silence. They are divided on the question whether
the prosecution may argue that pre-arrest silence is evidence of
guilt. However, the First, Sixth, Seventh, and Tenth G rcuits,
constituting a majority of the circuits that have addressed the
i ssue, have held that use of pre-arrest silence as substantive
evidence of guilt violates the Fifth Anendnent. These circuits
mai ntain “that application of the privilege is not limted to

persons in custody or charged with a crine; it may al so be
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asserted by a suspect who is questioned during the investigation

of a crinme.” Coppola v. Powell, 878 F.2d 1562, 1565 (1st Cr

1989); see Conbs v. Coyle, 205 F.3d 269, 282-83 (6'" Gir.

2000) (citing Coppola, supra); United States v. Burson, 952 F.2d

1196, 1201 (10'" Cir. 1991); United States ex rel. Savory v.

Lane, 832 F.2d 1011, 1017 (7'" Cir. 1987) (summarizing the split
in the federal circuits and holding that comment on pre-arrest
silence violates Fifth Amendnent).

The Ninth Crcuit has held that use of post-arrest, pre-
M randal sil ence as substantive evidence of guilt violates the

Fifth Anmendnent. United States v. Vel arde-Gonez, 269 F.3d 1023,

1028 (9'" Gir. 2001). A lack of response or reaction to an
accusation is not “deneanor” evidence, but a failure to speak.
1d. at 1031.

MI.R Evid. 304(h)(3) nakes no distinction between pre-
arrest and post-arrest silence. It applies to any person who
“was under official investigation or was in confinenment, arrest,
or custody.”

Thi s case invol ves post-apprehension,EI pre-M randa sil ence.
We concl ude, based on the | anguage of MI.R Evid. 304(h)(3) and
what we perceive to be the weight of authority in the federal
circuits, that the mlitary judge conmtted constitutional error

by permtting the prosecution to introduce evidence of

®  Mranda v. Arizona, 384 U.S. 436 (1966).

“*Mlitary cases use the term “apprehension” to nean the sane
thing as “arrest” in civilian cases. This difference in
term nol ogy is based on the definitions of *“apprehension” and
“arrest” in Articles 7 and 9, Uniform Code of Mlitary Justice
10 USC 88 807 and 809, respectively.
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appel  ant’ s post-apprehensi on silence as substantive evi dence of
guilt, and to then comrent on that evidence in closing argunent.

Curative Instructions

Wien a mlitary judge instructs the nmenbers, the question
whet her the content of the instruction is legally correct is

revi ewed de novo. See United States v. Quintanilla, 56 M} 37, 83

(2001).

When defense counsel objected to trial counsel’s argunent
that appellant’s silence showed a consci ousness of guilt, the
mlitary judge instructed the nenbers that appellant had “no

obligation to nake any statenment during the trial in his

defense.” (Enphasis added.) When defense counsel objected
again, the mlitary judge instructed the nenbers that “nothing
will be held against this accused because he did not say anything
in his defense.” In our view, these instructions were off the
mar kK because they did not address the question whether any
adverse inference could be drawn from appellant’s silence at the
time of his apprehension.

I nstead of curing the error, the instructions nmay have
exacerbated it. The instructions focused only on trial testinony
and failed to address appellant’s pretrial silence. This
om ssion may have | ed the nenbers to conclude that, while no
adverse inference could be drawn fromappellant’s failure to
testify at trial, the nmenbers were permtted to draw an adverse
inference fromappellant’s silence at the tine of his
apprehensi on. Accordingly, we conclude that the mlitary judge' s

instruction did not cure the error and may have exacerbated it.
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Har mM ess Error

This Court reviews de novo whether an error was harn ess.

United States v. Giijalva, 55 M} 223, 228 (2001). W consider

the four following factors to evaluate prejudice from erroneous
evidentiary rulings: “(1) the strength of the Governnment’s case,
(2) the strength of the defense case, (3) the materiality of the
evi dence in question, and (4) the quality of the evidence in

guestion.” United States v. Kerr, 51 MJ 401, 405 (1999)(citing

United States v. Weks, 20 MJ 22, 25 (CMVA 1985)). W w il apply

these factors to anal yze the cumnul ative inpact of the erroneous
adm ssion of the masking tape, latex gloves, and utility knife,
as well as the erroneous adm ssion of testinony about appellant’s
pretrial silence as substantive evidence of guilt.

To anal yze the inpact of trial counsel’s inpermssible
comment on appellant’s silence, we nust first determ ne whet her
this error is of constitutional nagnitude. For constitutiona
error, we nust be satisfied beyond a reasonabl e doubt that the

error was harm ess. Chapnan v. California, 386 U S. 18, 24

(1967). For non-constitutional error, we nust be satisfied that
“the judgnment was not substantially swayed by the error.”

Kotteakos v. United States, 328 U. S. 750, 765 (1946). |If we are

not satisfied, or if we are “left in grave doubt, the conviction
cannot stand.” 1d.

The Suprene Court has drawn a distinction between direct
review and collateral reviewin determning if inpermssible
comment on pretrial silence was harml ess. The Suprene Court has
applied the Chapnan standard to direct review, and the |ess

onerous Kotteakos standard to coll ateral review Brecht v.
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Abr ahanson, 507 U.S. 619, 634-38 (1993). Because this case is on
direct review, we apply the Chapnman standard.

Applyi ng the four-pronged Weks factors, we are satisfied
beyond a reasonabl e doubt that the errors were harm ess with
respect to the two offenses on April 30. Neither the irrel evant
evi dence nor the inadm ssible evidence of appellant’s silence
pertai ned to these of fenses.

We are |ikew se satisfied beyond a reasonabl e doubt with
respect to appellant’s conviction of violating the “stay away”
order on May 19. Ms. Alaneda s testinony was corroborated by
t he wi tnesses who observed the scratches on her nose and
abrasi ons on her neck, the w tnesses who observed appellant’s car
par ked near the residence, TSgt Mdody’'s description of the open
bedroom wi ndow with the blinds hangi ng out, and the testinony of
1Lt Haussl er and Mel ani e Young about Ms. Al aneda’ s deneanor
i medi ately after her confrontation with appellant.

However, we are not persuaded beyond a reasonabl e doubt that
the errors were harmless with respect the court nenbers’ finding
that appellant acted with a preneditated design to kill Ms.

Al aneda. At trial, the mlitary judge correctly instructed the
menbers that the el enents of attenpted preneditated nurder were:
(1) That at or near Kadena Air Base, ki nawa, Japan, on
or about 19 May 1998, the accused did certain acts,
that is: attenpt to nurder Marla D. Al aneda by neans of
suf focating and choking her with his hands and a
pl asti c bag;
(2) That such acts were done with the specific intent
to kill Marla D. Alaneda; that is, to kill w thout

justification or excuse;

(3) That such acts anpbunt to nore that nere
preparation; that is, they were a substantial step and
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a direct nmovenent toward the unlawful killing of Marla
D. Al anmeda;

(4) That such acts apparently tended to bring about the
commi ssion of the offense of preneditated murder; that
is, the acts apparently would have resulted in the
actual comm ssion of the offense of preneditated nurder
except for an unexpected intervening circunstance which
prevent ed conpl eti on of that offense; and
(5) That at the tine the accused commtted the acts
al l eged, he had the preneditated design to kill Marla
D. Al anmeda.
See Paragraphs 4b and 43b(1), Part 1V, Mnual, supra. He also
instructed themon the elenents of the follow ng | esser-incl uded
of fenses: attenpted unpreneditated nurder, attenpted voluntary
mansl| aught er, aggravated assault, and assault consummated by a
battery. See Paragraphs 43b(2), 44b(1), 54b(4)(a), and 54b(2),

Part |V, Manual, supra, respectively.

At trial, the prosecution’s proof of the el enents of
preneditation and intent to kill consisted of the follow ng:

(1) Ms. Alaneda’s testinony that appellant renpoved an
unused gar bage bag fromhis pocket and attenpted to place it over
her head;

(2) the unopened roll of masking tape, a utility knife in
its original package, and an unopened package of | atex gl oves,
found in a comon dormtory bathroom

(3) a box of Hefty garbage bags with one bag renoved and
appellant’s fingerprints on the box; and

(4) TSgt Moody’s testinony regarding appellant’s sil ence at
the tinme of his apprehension.

The court bel ow held that the nmasking tape, utility knife,
and | atex gloves were not sufficiently connected to appellant to
be relevant. The Governnment has not contested that hol ding, and
we are satisfied that it is not “clearly erroneous,” nor would it
““work a manifest injustice’ if the parties were bound by it.”

Accordingly, it is the law of the case. United States v. Doss,
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M (7 n.*) (2002)(citing Christianson v. Colt Industries

Operating Corp., 486 U. S. 800, 817 (1988)).

In light of our holding that appellant’s silence was not
adm ssi bl e proof of the substantive offense, the only renaining
proof of appellant’s prenmeditated attenpt to kill was the box of
Hefty garbage bags bearing appellant’s fingerprints, Ms.

Al aneda’ s testinony that appellant tried to put a Hefty garbage
bag over her head, and the abrasions on Ms. Al aneda s neck.

Ms. Alanmeda’ s testinobny was not entirely consistent with an
attenpted preneditated nurder. She testified that she becane
hysteri cal when appellant came to the house, and that he then sat
down on a couch and wanted to talk. Ms. Al aneda testified that
he tried to calmher down. She also testified that after she ran
into the bedroom and told appellant that she would talk to him
he stopped noving toward her and began wal king toward the |iving
room thereby allow ng her to escape through the bedroom w ndow.

Li kewi se, the only remai ning adm ssi bl e evi dence of intent
to kill was the sanme box of Hefty garbage bags bearing
appellant’s fingerprints, the abrasions on Ms. Al aneda’ s neck,
and her testinony. Her testinony included both a statenent that
appel  ant sought to strangle or suffocate her with a garbage bag,
as well as a statenent that appellant subsequently agreed to return
tothe living roomto talk, at which tine she made good her
escape.

After considering the adm ssible evidence of preneditation
and intent to kill, we are not satisfied beyond a reasonabl e
doubt that the nmenbers woul d have convicted appel |l ant of

attenpted preneditated nurder, the | esser-included of fenses of
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attenpted unpreneditated nurder or attenpted voluntary
mans| aughter, wi thout (1) the testinony about appellant’s
silence, (2) the masking tape, the latex gloves, and the utility
knife, (3) the inproper comment of trial counsel on appellant’s
silence, and (4) the instruction of the mlitary judge that may
have exacerbated the inpact of trial counsel’s argunent.
Accordingly, we nust reverse the lower court’s decision with
respect to Charge | and its specification, alleging attenpted
prenedi t at ed nurder.

The court bel ow concl uded that adm ssion of irrelevant
evi dence (the nmasking tape, latex gloves, and utility knife) was
harm ess beyond a reasonabl e doubt with respect to the charge of
attenpted preneditated nurder. However, that court has not
consi dered whether the cunul ative effect of that error, conbined
with the errors of constitutional magnitude found by this Court,
wer e harnl ess beyond a reasonabl e doubt with respect to the
| esser-included offenses of aggravated assault or assault
consunmmat ed by a battery. Accordingly, we conclude that a remand
for further review under Article 66(c), UCMJ, 10 USC § 866(c), is
appropri at e.

Deci si on

The decision of the United States Air Force Court of
Crimnal Appeals is reversed with respect to Charge | and its
specification and as to the sentence. 1In all other respects, the
decision belowis affirnmed. The findings of guilty of Charge |
and its specification and the sentence are set aside. The record
of trial is returned to the Judge Advocate General of the Ar

Force for remand to the Court of Crimnal Appeals. That court

26



United States v. Al anmeda, No. 01-0534/ AF

will reviewthe record to determne if the errors were harnl ess
beyond a reasonabl e doubt with respect to the | esser-included

of fenses that do not contain elenents of premeditation or intent
to kill, i.e., aggravated assault and assault consummated by a
battery; and whether the remaining evidence is factually and
legally sufficient to support a conviction of aggravated assault
or assault consunmmated by a battery. The court may reassess the
sentence or order a sentence rehearing. As an alternative to
further review of the record with respect to the | esser-included
of fenses of Charge | and its specification, the court may order a
rehearing on the charge of attenpted preneditated nmurder and the

sentence. Thereafter, Article 67, UCMJ, 10 USC 8§ 867, w il

apply.
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EFFRON, Judge (concurring in part and dissenting in part):

In the present case, trial counsel elicited testinony
concerni ng appel |l ant’ s post-apprehensi on silence, and then asked
the court-martial nmenbers to view appellant’s silence as
reflecting consciousness of guilt. | agree with the majority's
determ nation that trial counsel’s comments violated the
protections against self-incrimnation in the Fifth Arendnent,
U S Const. anend. V, and MI.R Evid. 304(h)(3), Mnual for
Courts-Martial, United States (2000 ed.), and that the comments
were prejudicial with respect to the charge of attenpted
preneditated murder. | respectfully disagree with the
maj ority’ s suggestion that this error may have been harnl ess
with respect to |lesser included of fenses.

In the face of such a constitutional violation, the burden
is on the Governnent to denonstrate that the error was harnl ess
beyond a reasonable doubt. See _ M at (23) (citing Chapnan

v. California, 386 U S. 18, 24 (1967)). Under Chapman, an

appel l ate court nust determ ne “whether there is a reasonable
possibility that the evidence conpl ained of m ght have
contributed to the conviction.” Chapman, 386 U.S. at 23.

The record of trial denonstrates that the Governnent has
failed to show that the error was harmnl ess beyond a reasonabl e

doubt. The testinony concerning appellant’s silence established
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t hat appellant did not respond when | aw enforcenment officials

i nfornmed appellant that he was being arrested for an “all eged
assault.” Trial counsel’s subsequent argunment that appellant’s
silence indicated “consciousness of guilt” encouraged the
menbers to infer guilt on the grounds that appellant’s silence
amounted to a confession that he had attacked his wife on the
day in question. Gven the powerful nature of such evidence,
the Governnent faces a very high hurdle in terns of
denonstrating that the error was harnl ess beyond a reasonabl e
doubt. 1In this case, the Governnent’s challenge is made all the
nore difficult by the mlitary judge’'s comments. |nstead of
giving a proper curative instruction, the mlitary judge
validated trial counsel’s argunent by opining that it was a
“fair comment on the state of the evidence.”

The prejudicial inpact of the error is underscored by the
fact that trial counsel did not imt his argunment concerning
“consciousness of guilt” to the elenment of intent. The inproper
argunment was made while trial counsel was discussing appellant’s
opportunity to commt the attack on his wife. It was not
restricted to a denonstration of intent, but was presented to
t he nenbers as an adm ssion that appellant attacked his wife on
May 19, 1998. G ven the breadth of the argunent, the

prejudicial effect is not limted to the offenses involving
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intent to kill, but extends to all offenses arising fromthe
al | eged att ack.

Excl udi ng evi dence of appellant’s silence and the other
evi dence deternmned to be inadm ssible by the Court of Crim nal
Appeal s, the only remaining evidence of guilt consisted of the
testinony of appellant’s wife that he tried to strangle her with
a Hefty garbage bag, a box of Hefty garbage bags with
appellant’s fingerprints, and abrasions on Ms. Al aneda’s neck.
See ___ M at (26). The issue in this case is not whether such
evi dence woul d be adequate to establish the | egal sufficiency of

a conviction, see Jackson v. Virginia, 443 U S. 307, 319 (1979),

but whether there is a reasonable possibility that the error

“m ght have contributed to the conviction.” Chapman, 386 U. S. at

23. In the present case, there is a substantial possibility
that the nenbers viewed trial counsel’s assertion -- that the
evi dence denonstrated appellant’s consci ousness of guilt -- as

substantially bolstering the credibility of the evidence agai nst
him particularly the critical testinony fromhis wife. The
prejudicial inpact was conpounded by the conmments fromthe
mlitary judge which tended to validate trial counsel’s
argunment. “Under these circunstances, it is conpletely

i npossible for us to say that the [Governnent] has denonstrat ed,
beyond a reasonabl e doubt, that the [trial counsel’s] coments

and the trial judge s instruction did not contribute to
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[appel lant’s] conviction.” 1d. at 26. W should set aside the

findings wth respect to Charge | and authorize a rehearing.
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CRAWFORD, Chi ef Judge (dissenting):

| dissent because: (1) trial defense counsel made no
specific objection; (2) there was no Fifth Arendnent, U. S
Const. anend. V, violation; (3) there was no Article 31, Uniform
Code of Mlitary Justice (UCMJ), 10 USC § 831, violation; and
(4) the evidence of appellant’s intent to kill is overwhel m ng,
maki ng any error harnl ess beyond a reasonabl e doubt.

FACTS

On May 19, 1998, appellant attenpted to kill his w fe,
Marla Al aneda. His acts are corroborated not only by several
itens of physical evidence, but also by the testinony of
numerous W tnesses. From 1991 until the date of the attenpted
mur der, appel |l ant abused his wife both physically and nentally.
Appel l ant was a jeal ous, suspicious, and controlling individual.
The physical and nental abuse was such that Ms. Al aneda had
previously been nedically evacuated from Japan to the United
St at es.

On April 30, 1998, while his wife was asl eep, appell ant
scrutinized his wife’s chat room nessages that she had saved on
her conmputer. He found a nessage that inplied that a person she
chatted with would soon be visiting Japan where they |ived.
Appel | ant woke her up and confronted her. He denmanded she

expl ai n what happened, and becane so enraged that he threw the
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conputer off the desk, ripped the phone off the wall, and then
assaul ted her, |eaving her bruised, shaken, and scared. He told
her, “1f you screw ne, you better put ne in jail or I will kill

you. Appel I ant eventually left for work.
Based on noral and physical support fromher friends, she
reported this assault to appellant’s commander. As a result,
appel  ant was ordered out of their on-base quarters and put in a
dormtory room Further, he was given a direct order, both
verbally and in witing, not to have any contact with his wfe
and son. An early return of dependents (ERD) package was
initiated. Despite appellant’s refusal to sign the required
papers, the command processed the action.

On May 19, Ms. Alaneda called appellant’s squadron to

obtain noney for groceries and was told that soneone woul d

deliver the noney that day. Wen infornmed that his w fe needed

nmoney, appellant refused to give her any cash. He said, “I wll
go buy her the groceries and I will deliver themto the house
nmysel f.” Because of the no contact order, two escorts

acconpani ed hi m when he delivered the groceries to the house.

He then i nspected each room Finding condons in the bedroom he
becanme very upset. Appellant left the house with the escorts
and then told his squadron that he was going to speak with the

chapl ai n.
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When his wfe returned home fromwork, she noticed the
groceries had been delivered and that various personal itens
were noved. She was upset and called the unit commander, First
Li eutenant (1Lt) Deborah Haussler, who cal ned her down and
rem nded her that the ERD package woul d be expedited. 1Lt
Haussl er asked her to cone to the unit to sign the ERD paperwork
at 3:30 P. M

Five or ten mnutes later, Ms. Al aneda heard the doorbel
ring and opened the door. It was appellant. She stood there
frozen in terror and panic. Appellant pushed his way into the
house and began yelling and screamng. He westled her from
roomto roomand tried to suffocate her, first with his hands
and then by using a Hefty garbage bag. Before he was able to
put the garbage bag over her head, she was able to escape to the
bedroom and | ock the door. She clinbed out of a wi ndow, went to
a nei ghbor’s house, and called for help. This led to the charge
of attenpted preneditated nurder.

During the opening statenent, trial defense counsel admtted
that the fight on April 30 occurred, but denied appellant had
anything to do with the assault on May 19. In support of this
contention, he argued that appellant visited the chaplain's
of fice between 2:00 p.m and 3:30 p.Mm on May 19. The reason
appel l ant visited the chaplain was because he had found condons

in the bedroom of his home when he delivered the groceries.
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Appellant also called a friend fromthe chapel, at 2:09 pP. M,
during the course of his counseling session. After visiting the
chapl ai n, appellant went back to the barracks, unloaded his van,
and was sitting on the barracks porch when the police arrived at
4:00 P. M

Appel l ant’ s alibi defense was countered by the Governnent
with the testinony of a neighbor, who identified appellant’s van
near his house around 3:30 p.M Another w tness, Ms. Ml anie
Young, the Al anedas' next door nei ghbor, heard scream ng
foll owed by frantic pounding on her front door, as well as
poundi ng on anot her nei ghbor’s door shortly after 3:00 P.M M.
Young found an hysterical Ms. Al aneda knocki ng on doors crying
“[hlelp nme.” M. Young saw brui sing and redness on vari ous
parts of the victinis body, as well as the open w ndow t hrough
whi ch the victimescaped fromher bedroom Ms. Al aneda told
Ms. Young that appellant had cone hone, knocked on the door, and
then tried to kill her by choking her.

The Governnent’s theory of the case was that appell ant
intended to kill his wife wi thout being caught. Using the
chaplain’s counseling session as an alibi was a part of

appel l ant’ s schene. Another nmeans utilized by appellant for
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avoi di ng detection was the use of |atex gloves to preclude

fingerprinting and masking tape to nuffle any sounds.EI

Appel l ant was charged with attenpting to kill his wfe.
Both before and after his arrest, appellant did not nmake any
statenent such as “l could not have done that,” “I wasn't
there,” or ask, “Wiy are you arresting me?” During his
guestioning of Technical Sergeant (TSgt) Mody, a nenber of the
Air Force Security Forces (Security Forces), the assistant trial
counsel conducted the follow ng direct exam nati on:

Q So, after your back-up arrived, what did you do next?

A. After ny back-up arrived, | got out of the vehicle
and | pretty much approached Airman Al aneda. In
route to approaching A rnman Al aneda, | canme by his
van and | just kind of rubbed ny hand across his
van to try and determ ne whet her or not the van had
just been operated. | was unable to tell because
the van was hot and it was a hot day out and I was
unable to tell whether the notor had just been
runni ng because the notor is encased.

And so, | approached Airman Al aneda and asked himif he
was Airman Al aneda, and he said that he was. The

gentl eman who was next to him | asked himif he could
just nove out of the way. | asked Airman Al aneda for an

I D card to prove that he was Airman Al aneda. He did show
me an | D card.

Q D d he ask any other questions during this tinme?

A. No.

! This Court is not bound by the lower court’s decision that the utility

kni fe, masking tape, and | atex gloves were not relevant evidence. See United
States v. \al ker, M (2002) (Sullivan, S.J., joined by Crawford, C J.,
di ssenting). Even without this evidence, there is substantial evidence of
the preneditated intent to kill
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Q Did he say anything, like "What do you want? Wat
are you here for?" or anything like that?

A. No.
DC. (bjection, Your Honor. Irrelevant.
MI: Overrul ed.
[ Questions by assistant trial counsel]
Q D d he nmake any such statenent as that?
A. No, sir, he did not.

Drawi ng fromthis colloquy, appellant states:
Thus, w thout question, the prosecutor elicited
testinmony fromthe arresting officer, a nmenber of
the Air Force Security Forces, that [appellant]
remai ned silent after he was placed under arrest.
The prosecutor |ater enphasized that fact in

argunment as an indication of consci ousness of
guilt.

Al t hough an entirely appropriate objection was

made, it was overruled and the trial counsel

conti nued.

Brief on Behalf of Appellant at 7 (enphasis in original).
However, several key factors undercut appellant's argunent.

All questions and answers transpiring prior to appellant's
rel evance objection concerned appellant's silence before he was
pl aced under arrest. Cearly, the approaching Security Forces
officer said nothing to solicit a response from appel | ant ot her
than to ask for his identification card. |In fact, there is no

evidence in the record of trial that anyone questi oned appel | ant

outside his dormtory that eveni ng.



United States v. Al aneda, Jr., No 01-0534/ AF

The only matter appellant objected to, based on rel evance,
was the assistant trial counsel's questions concerning
appel lant's reaction upon seeing the Security Forces officer.
It was only after the |ast question and answer quoted above that
TSgt Moody arguably placed appell ant under arrest. The
testimony of TSgt Mobody on direct exam nation continued as
foll ows:

Q After you verified it was, in fact, Senior A rman
Tedi o Al aneda, what did you do next?

A. | informed himthat he was going to be apprehended for
an al |l eged assaul t.

And what did he say or do then?
He didn't say anything. He didn't do anything. He
had a look like [witness stared ahead] and that was
It.
Q Did he ask you why he was being arrested?
A. No he did not.
The above questions and answers drew no objection from
trial defense counsel. The assistant trial counsel continued
hi s questi oni ng:

Q (Counsel). D d he act |ike he knew what was goi ng
on?

DC. (bjection, Your Honor. Calls for specul ation.
(Enphasi s added.)

Mi: Again, you can ask hi mwhat he observed, but you
can’t ask himfor those types of conclusion of
whet her or not he did understand.
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Q So, again, when you asked Airman Al aneda for his ID
card, did he say anythi ng?

A. No, sir.

Q And when you told himthat he was being apprehended, did
he say anyt hi ng?

A. He said --

DC. (bjection. Asked and answered, Your Honor.
(Enphasi s added.)

MI: I'Il allowit, as |long as you nove on.

Q Yes, Your Honor.

Q How woul d you describe Airnman Al aneda's reaction
after you told himhe was bei ng placed under
arrest?

A. Once again, just as in the previous situation where
| had nade contact with Airman Al ameda, he didn't
have nuch of a reaction or nuch enotion at all.

Trial defense counsel raised two objections. The first was
"speculation.” The mlitary judge essentially sustained that
obj ection by counseling the assistant trial counsel not to ask
questions about what appellant's thoughts were. However, for
pur poses of the issues he now raises on appeal, appellant's
objection was off the mark. Trial defense counsel did not
comment on the judge's ruling because the mlitary judge rul ed
appropriately on the defense objection.

The second objection, "asked and answered,"” occurred after

the assistant trial counsel asked TSgt Mdody if appellant said
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anything while he was being arrested. The mlitary judge
responded by telling the assistant trial counsel to nove al ong.
The judge' s ruling granted relief to the defense in response to
the specifically raised objection. TSgt Mody responded,
appel l ant "didn't have nmuch of a reaction or nmuch enotion at
all." He did not comment directly on what appellant said or did
not say.

In a lengthy closing argunent, the Governnment nentioned that
when the Special Forces canme, the defendant never asked why they
were present. Additionally, the Governnent made reference to
the itenms found -- the rubber gloves, the knife and tape -- as
evi dence of consciousness of guilt and a preneditated intent to
mur der .

DI SCUSSI ON
ML.R EVID. 103

MI.R Evid. 103(a)(1), Manual for Courts-Martial, United
States (2000 ed.), requires a “tinmely objection ... stating the
specific ground of objection, if the specific ground was not
apparent fromthe context....” *“Further, [t]he burden is placed
on the party opponent [to nmake the objection], not the judge.”EI
Where the evidence is otherwise adm ssible, it is not the

judge’s role to require a proffer to show that it is adm ssible.

2 John W Strong, 1 McCormick On Evidence § 52 at 220 (5th ed. 1999).
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Li kew se, a general objection that the evidence is irrel evant
will not suffice. ¥ ] Furthernore, the objection only preserves the
specific ground named. Thus, even though there was a good but
unnamed objection, that objection will not be considered on
appeal .

In this instance, the only objection made to appellant’s
pre-arrest silence was rel evance. This objection did not
preserve any potential objection to the evidence pursuant to the
strictures of Article 31, the Fifth Amendnent, or MI|.R Evid.
304(h)(3). Trial defense counsel’s other objections
(“specul ation” and “asked and answered”), |ikew se did not
preserve the issues now addressed.

CONTRADI CTI ON
During the trial, fromthe opening statenent through tri al

def ense counsel’s exani nation of the w tnesses, the defense’s

% United States v. Sandini, 803 F.2d 123, 126-27 (3d Cir. 1986). See United
States v. Adkins, 196 F.3d 1112, 1116 n.3 (10th G r. 1999)(a nonspecific

obj ection does not preserve a Rule 403 objection); United States v. WI son,
966 F.2d 243, 245-46 (7th Cr. 1992)(failure to cite Rule 403, or nention the
prejudicial effect of the evidence, constitutes waiver); United States v.
Mejia, 909 F.2d 242, 246 (7th Cir. 1990)(rel evance objecti on does not
preserve Rul e 403 or Rule 404(b) objection); United States v. Gomez- Norena,
908 F.2d 497, 500 (9th Cir. 1990)(only maki ng the correct specific objection
preserves issue for appeal); Bryant v. Consolidated Rail Corp., 672 F.2d 217,
220 n.4 (1st Cr. 1982)(rel evance objection does not preserve ruling under
Rul e 404).

“ United States v. Gonez-Norena, supra. See also United States v. Brewer, 43
Ml 43, 47 n.2 (1995)(failure to nmake specific objection constitutes waiver
absent plain error).

10
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theory of the case was aIibi;SEhppellant was with the chaplain

and it would have been physically inpossible for himto attenpt
to kill his wife. Appellant’s silence at the tinme of arrest
underm nes the defense theory. His silence confirnms both the
direct and circunstantial evidence that he commtted the
of f ense.
FI FTH AVENDMENT and ARTI CLE 31

The Fifth Arendnent, supra, states: “No person ... shal
be conpelled in any crimnal case to be a w tness agai nst
himself....” Likewise, Article 31(d) prohibits the adm ssion of
statements obtained as a result of coercion or unlawful
i nducenent. Thus, at trial, the prosecution may not use the

evi dence that appellant stood nmute. Mranda v. Arizona, 384

U S. 436, 468 n.37 (1966).
Setting asi de deneanor evidence at the tine of arrest,

sil ence has been recogni zed as evidence of guilt for hundreds of

years. “An early exposition of the rule is the maxi mof Pope
Boniface VIII: “Qui tacet, consentire videtur,” or “He who is
silent shows agreenment.” 5 Pope Boniface VIII, Book of

Decretals, ch. 12 § 43 (c. 1300). United States v. Cook,

5 See, e.g., Shafer v. South Carolina, 532 U S. 36 (2001)(prosecutor’s

cl osing argunent that Shafer and his two acconplices “m ght cone back” opened
t he door to show future dangerousness and required an instruction of life

wi t hout parole); United States v. Franklin, 35 MJ 311, 317 (CMA 1992)(tria
def ense counsel’s openi ng statenment opened the door to the issue of intent).
See also United States v. Turner, 39 M} 259, 263 n.2, 266-67 (CMVA 1994).

11
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48 M) 236, 241 n.l (1998)(Crawford, J., dissenting). Certainly
silence is anbiguous. But many courts have recogni zed t hat
absent a Mranda warning, silence nay be adm tted.

The Suprene Court has addressed the issue of pre-arrest
silence and post-arrest silence, absent Mranda warnings. Wile
federal courts are split on the adm ssion of silence as

3

substantive evidence,™ sone have all owed prosecutors to comrent

on such evi dence. In Jenkins v. Anderson, 447 U.S. 231, 238,

240 (1980), and Fletcher v. Wir, 455 U S. 603, 607 (1982) (per

curian), the Court held that absent Mranda warni ngs, pre-arrest
or post-arrest silence nmay be used to inpeach a defendant.
In Jenkins, the defendant, who was indicted for nurder,

clainmed that he acted in self-defense. Jenkins, 447 U.S. at

233. At trial, the prosecution cross-exam ned Jenkins about his
failure to explain his version of events to the police for at

| east two weeks. [|d. The prosecutor also referred to the

def endant’s previous silence in his closing argunent. [|d. at
234. On appeal the Suprene Court heldﬂthat the Fifth Amendnent,

supra, was not violated by the prosecutor’s use of the

 Three circuits have indicated that silence as substantive evidence of guilt
is admi ssible in the prosecution’s case-in-chief. See, e.g., United States

V. Oplinger, 150 F.3d 1061 (9th Cir. 1998); United States v. Zanabria, 74
F.3d 590 (5th Cir. 1996); United States v. Rivera, 944 F.2d 1563 (11th Cr.
1991). Four have concluded otherwi se. See, e.g., Conbs v. Coyle, 205 F.3d
269, 283 (6th Cir. 2000); United States v. Burson, 952 F.2d 1196 (10th Cir.
1991); Coppola v. Powell, 878 F.2d 1562 (1st Cir. 1989); United States ex

rel. Savory v. Lane, 832 F.2d 1011 (7th Cr. 1987).

7" Justice Powell wote the majority opinion. Justice Stevens concurred in the
j udgrment and Justices Brennan and Marshal |l dissented.

12
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defendant’s pre-arrest silence to inpeach his credibility. [|d.
at 238. The Court expressly noted that it did “not consider
whet her or under what circunstances prearrest silence may be
protected by the Fifth Amendnent.” 1d. at 236 n. 2.

Justice Stevens, concurring in the judgnent, commented that
he “woul d reject [the defendant’s] Fifth Anmendnent clai m because
the privilege agai nst conpul sory self-incrimnation is sinply
irrelevant to a citizen’s decision to remain silent when he is
under no official conpulsion to speak.” 1d. at 241 (footnote
omtted). Likew se, Justice Stevens noted that under his
approach, “assum ng rel evance, the evidence coul d have been used
not only for inpeachnent[,] but also in rebuttal even had
petitioner not taken the stand.” 1d. at 244 n.7. In essence,
this evidence could be used to rebut Jenkins' self-defense
t heory.

The Court addressed post-arrest silence in Fletcher v. Wir,

supra. Follow ng Jenkins, it held that post-arrest silence,
absent M randa warnings, nay be used to inpeach the defendant at
trial. Fletcher, 455 U S. at 607. |In both cases the Court
noted that M randa warnings, that m ght have induced sil ence,
were not given. Wiile the Jenkins and Fl etcher decisions permt
pre-arrest and post-arrest silence, absent a Mranda warning, to
be used for inpeachnent, they did not address the use of such

sil ence as substantive evi dence. Nonet hel ess, the Justi ces’

13
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rationale in these opinions, coupled wwth the Fifth Arendnment’s
hi story, would permit the Governnment to use appellant’s sil ence
under the facts of this case.

Wiile the federal courts are split on whether to permt use
of pre-arrest silence and post-arrest silence as substantive
evidence in the absence of rights warnings, the courts have
permtted the prosecution to argue inferences arising froman

i ndi vidual s conduct at the time of arrest. In United States v.

Thonpson, 82 F.3d 849 (9th Gr. 1996), the court permtted the
prosecutor to comrent on the appellant’s silence at the tinme of his
arrest. 1d. at 854. During a drug transaction in his house, the
appellant killed a man with nuffled shots. Wen the police
arrived, the appellant answered sone police questions but

refused to answer others because he said he was scared and

wanted to talk to a lawer. |1d. The detective who interviewed

the appellant testified that when he responds to this kind of

call he normally asks the people to indicate what happened, and
they “are nore than eager to tell....” Id.

I n Thonpson, the prosecutor nade the foll ow ng comment
concerning the defendant’s refusal to answer police questions
before his arrest:

| amnot going to nake a big deal out of M.
Thonpson’ s response when the police come [sic] to
the door following this shooting. |’mnot going

to make a big deal about it at all. But you got
to admt, it’s alittle strange under the

14
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ci rcunst ance, have the police cone in there, and
the first thing they're going to say is, “Wat
happened?” “1 want a lawer.” | nmean, that’s
strange. That’'s not the way people in
circunstances that are legitimate are going to
react. They would probably be inclined to tel

t he cop what happened; “This guy broke into ny
apartnent.” None of that happened. But then
again, this is M. Thonpson.

Id. at n.7. After noting the split in federal courts on the
i ssue of silence as substantive evidence, the Ninth Grcuit held
that the prosecutor’s comment was not plain error. 1d. at 856

(citing United States v. Davenport, 929 F.2d 1169, 1174-75 (7th

Cir. 1991)).

In the case before us, TSgt Mody testified that appell ant
did not say anything |like “Wat do you want?”, or “Wat are you
here for?” However, TSgt Mody did describe appellant’s
denmeanor. Asked if he reacted in any way, the wi tness indicated
that appellant “stared [straight] ahead.”

When an individual has received rights warnings and told of
the right to remain silent, silence beconmes an intentional act.
It is the exercise of one’s right. But the privilege agai nst
self-incrimnation “protects an accused only from being
conpelled to testify against hinself, or otherw se provide ..
evi dence of a testinonial or conmmunicative nature....”

Schnerber v. California, 384 U S. 757, 761 (1966). Neither the

Fifth Amendnent nor Article 31 protects an individual from

gi vi ng physi cal evidence such as handwiting, voice exenplars,

15
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or denonstrating one’s sobriety. See Pennsylvania v. Miniz, 496

U S. 582, 591 (1990).

Appel I ant was not an individual who was rel axed or
unenotional. H's body |anguage of | ooking strai ght ahead, when
confronted, was evidence that the court nmenbers coul d consider
and could be comment ed upon by the prosecution. Such evidence
is neither testinonial nor comunicative in nature. While the
j udge had the discretion to exclude the evidence, especially
after a proper objection, there was absolutely no abuse of
di scretion in failing to do so.

The trial counsel’s conmments in this case were a fair
response to the trial defense counsel’s opening statenent and

exam nation of the w tnesses. United States v. Shoff, 151 F. 3d

889, 893 (8th Cir. 1998). Additionally, in an argunent that
went nore than 30 mnutes, trial counsel’s statement that
appel l ant nade no expl anation and stared strai ght ahead, was
only a passing reference not requiring a reversal of the

conviction. See, e.g., United States v. Sidwell, 51 M} 262, 265

(1999).

Certainly, appellant’s reaction undercuts the defense’s
t heory throughout the case that appellant had nothing to hide.
In fact, appellant recogni zed the inpact of his silence because
the next day he told his escorts he was at the chaplain’ s office

at the time of the offense, and wondered why he was being pl aced

16
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in pretrial confinenment. He could have said that one day
earlier, but did not.
HARMLESS ERROR
The evidence in this case is overwhelmng. The majority
recogni zes that appellant may very well be guilty of a | esser-
i ncl uded of fense, but inproperly assunes the | ower court’s
Article 66(c), UCMI, 10 USC § 866(c), role and nakes fi ndings

that are equivalent to findings of fact regarding preneditation

and appellant’s intent to kill. The evidence admtted at trial
of appellant’s intent to kill his wife is far greater than the
maj ority opinion indicates. | amparticularly disturbed by the

majority’s failure to consider appellant placing a Hefty garbage
bag over the victim s head and the use of deadly force with a
but cher knife to intimdate his wife on a prior occasion. The
majority’s viewindicates that if a person assaults and wounds a
victimon one occasion, because the perpetrator intended to
assault and wound that victim this sane perpetrator could not
be convicted of attenpting to nurder the sanme victimat a |ater
date, even though that was the perpetrator’s specific intent.
Even if one were to accept the majority’s view that the evidence
of preneditation was inadm ssible, there is nore than sufficient
evi dence that appellant intended to kill his wife. The Court of
Crim nal Appeals should be able to consider unpreneditated

mur der and mansl aughter as | esser-incl uded of fenses.

17
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CONCLUSI ON

For all of these reasons, | respectfully dissent.
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