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Judge G ERKE delivered the opinion of the Court.

The issue in this case involves the remedy for multiplicity
where several crines are charged as separate offenses in
violation of specific punitive articles of the Uniform Code of
Mlitary Justice (UCMI), and the sane crinmes also are charged in
a single specification alleging that they constitute conduct
unbecom ng an officer, in violation of Article 133, UCMIJ, 10 USC
§ 933.

Appel l ant, a battalion mai ntenance officer, was issued an
| nt ernati onal Merchant Purchase Authorization Card (I MPAC), a
governnent credit card. He used the | MPAC card to nake $2, 242
wort h of unauthorized purchases for his personal use. Appellant
signed and subnmitted a false “Statenment of Account” to his | MPAC
approving official, and he supported this statenent w th phony
recei pts that he created on a conputer. The phony receipts
purported to docunent purchases that were never made. Appell ant
al so altered sonme receipts by witing over the unauthorized itens
or by folding and photocopying the receipts to conceal his
pur chases of unauthorized itens, and he submitted the altered
receipts to an officer appointed to investigate his suspected
m suse of the | MPAC card.

A mlitary judge sitting as a general court-marti al
convi cted appel lant, pursuant to his pleas, of signing a fal se
official record, larceny, obstructing justice by submtting
altered receipts to the investigating officer, and conduct
unbecom ng an officer by maki ng unaut hori zed purchases with the
| MPAC card and conceal i ng those purchases by altering receipts

and creating phony receipts, in violation of Articles 107, |21,
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| 34, and 133, UCMJ, 10 USC 8§ 907, 921, 934, and 933,
respectively. The mlitary judge denied a defense notion to

di smss the |arceny and obstructing justice charges as

mul tiplicious with the charge of conduct unbecom ng an officer.
Before the mlitary judge announced the sentence, however, he
infornmed the parties that he considered “the clear overlap and
rel ati on between the m sconduct which nmakes up the subject matter
of all of these offenses” as a “matter of extenuation.” The
mlitary judge sentenced appellant to dismssal, confinenent for
two years, and total forfeitures. |In accordance with a pretri al
agreenent, the convening authority approved the disnm ssal and
forfeitures but reduced the confinenent to twel ve nonths.

I n an unpublished opinion, the Court of Crimnal Appeals
hel d that the | arceny and conduct unbeconm ng an officer charges
were not multiplicious. The court further held, however, that
t he charges of obstructing justice and conduct unbecom ng an
officer were multiplicious, and it allowed the Governnent to
el ect which nultiplicious conviction would be retained. The
Government el ected to retain the conviction of obstructing
justice, and it suggested that the court affirmthe conviction of
conduct unbeconing an officer except for the finding that
appel l ant submtted altered receipts to the investigating
officer. The court accepted the Governnment’s suggestion, and it
remedi ed the overlap by affirmng only so nuch of the conviction
of conduct unbecom ng an officer as found that appellant made
unaut hori zed purchases with the | MPAC card and created phony
recei pts to conceal the unauthorized purchases. The court

reassessed and affirnmed the approved sentence.
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This Court granted review of the foll ow ng issue:

VWHETHER THE ARMY COURT OF CRI M NAL APPEALS ERRED | N ALLOW NG

THE GOVERNMENT TO ELECT TO SET ASI DE CERTAI N LANGUAGE | N ONE

OF TWO MULTI PLI Cl QUS SPECI FI CATI ONS | N CRDER FOR EACH

SPECI FI CATI ON TO STAND.

Appel I ant argues that the Court of Crimnal Appeals should
have set aside the |esser-included of fense of obstructing
justice. He argues that the court erred by allow ng the
Government to elect not only which specification would be
affirmed but al so which | anguage woul d be retained, thereby
permtting the Governnment to amend a specification during the
appel | ate process, and permtting appellant’s conviction of two
separate crines instead of one. The Governnent asserts that
appel  ant was properly convicted of three separate offenses:
| ar ceny, obstruction of justice, and conduct unbecom ng an
officer; and that the court below properly renedied the
mul tiplicity.

We hold that the court below did not err by permtting the
Government to elect which finding of guilty would be affirned.

We hold further that the | ower court’s nethodol ogy was consi stent
with this Court’s decisions when it affirnmed only so nmuch of the
convi ction of conduct unbecom ng an officer as did not overlap
with the | esser-included offense of obstructing justice.

However, we hold that the lower court’s corrective action in this
case did not renmedy the nmultiplicity of the |larceny and conduct
unbecom ng an officer.

O fenses are nmultiplicious if one is a |l esser-included

offense of the other. See United States v. Cherukuri, 53 Ml 68,

72 (2000). The issue whether offenses stand in the relationship
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of greater and |l esser-included offenses is a question of |aw that

we review de novo. Id. at 71; United States v. Rodriquez, 18 M

363, 369 n.4 (CVA 1989).

Par agraph 59c(2), Part 1V, Manual for Courts-Martial, United
States (2000 ed.),E]eprains that Article 133 “includes acts nade
puni shabl e by any other article, provided these acts anmount to
conduct unbeconming an officer and a gentleman.” Wenever a
specific offense is al so charged as conduct unbecom ng an
officer, “the elements of proof are the sanme as those set forth
in the paragraph which treats that specific offense, with the
addi tional requirenment that the act or om ssion constitutes
conduct unbecom ng an officer and gentleman.” [1d. Thus, when a
specific offense is also charged as a violation of Article 133,
this Court has treated the specific offense as a | esser-incl uded

offense. See United States v. Frelix-Vann, 55 MJ] 329, 331 (2001)

(larceny necessarily included in conduct unbecom ng by conmtting
Iarceny);EICherukuri, 53 MJ at 73-74 (four indecent assaults
i ncl uded in conduct unbecom ng by committing the four indecent

assaults); United States v. Harwood, 46 M} 26, 28-29 (1997)

(fraternization under Article 134 included in conduct unbecom ng

by fraternizing under Article 133); Rodriquez, supra at 369

(possession and use of marijuana under Article 134 (before

LAl cited provisions of the Manual are the sane as those in
effect at the tinme of appellant’s court-martial.

2The military judge and the Court of Crimnal Appeals did not
have the benefit of this Court’s decision in Frelix-Vann, because
it was decided after appellant’s court-martial and the deci sion
bel ow.
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enactnent of Article 112a) included in conduct unbecom ng by
possessi on and use of marijuana under Article 133).

In Frelix-Vann and Cherukuri, supra, this Court ordered a

remand to the court below so that the Governnent coul d el ect
whi ch conviction to retain. In permtting an election, this
Court recogni zed that disapproving either conviction would remnedy

the multiplicity. In Harwood and Rodri guez, supra, this Court

di sm ssed the | esser-included offense and affirmed the sentence.
In this case, the court bel ow adopted our nethodol ogy in

Freli x-Vann and Cherukuri, and it allowed the Governnent to el ect

whi ch conviction to retain. The Governnent opted for the greater
of fense under Article 133. Instead of dism ssing the |esser-
i ncl uded of fense, the | ower court dism ssed only so nmuch of the
greater offense as overl apped the | esser-included offense. This
action was not inconsistent with the decisions of this Court.
The error to be remedied is a double conviction for the sane act.
The | ower court’s decision elimnated the double conviction for
obstructing justice. Thus, we hold that the | ower court did not
err by setting aside so nmuch of the conviction of conduct
unbecom ng an officer as was included in the obstruction of
justi ce.

The | ower court negl ected, however, to renedy the
mul tiplicity of larceny and conduct unbecom ng by committing
| arceny. Appellant was convicted of |arceny by using the | MPAC
card to charge the Governnent for personal purchases. He was
al so convi cted of conduct unbecom ng an officer by using the
| MPAC card for “unauthorized purchases.” The “unauthorized

purchases” were the sanme itens he was convicted of stealing.
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Thus, in accordance with Frelix-Vann, supra, we hold that the

conviction of larceny was nmultiplicious with the conviction of
conduct unbeconi ng an officer by making “unaut horized purchases”
with the | MPAC card. Rather than order a remand in this case to
permt the Governnent to nake another election, we will, in the
interests of justice and judicial econony, set aside the
conviction of |arceny, the |esser-included offense, as we did in

Har wood and Rodri guez, supra.

Finally, we hold that appellant was not prejudiced as to
sentence by the nultiplicity. The maxi mum puni shnent was not
changed by the decision of the court below, and it renains
unchanged by our decision. The parties agreed that appellant’s
conviction of conduct unbecom ng an officer, as originally
charged, was punishable by a dismssal, total forfeitures, and
confinement for five years, based on the maxi num sentence for

obstructing justice. See para. 96e, Part 1V, Mnual, supra. As

a result of the decision of the court below and this Court,
appel  ant remai ns convi cted of conduct unbecom ng an officer by
creating phony receipts. The “nost anal ogous offense” to
creating the phony receipts is making a false official record, in
violation of Article 107, UCMJ, punishable by a dismssal, total
forfeitures, and confinenment for five years. This is the sanme as
t he maxi mum puni shment considered by the mlitary judge when he
i nposed the sentence. See paras. 3le and 59e, Part |V, Manual,
supra.

The mlitary judge specifically stated that he considered
the “clear overlap” anong the offenses in determ ning an

appropriate sentence. W are satisfied that the mlitary judge
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sentenced appellant for his crimes and not for the nunber of
punitive articles violated by each crine. Accordingly, we find
no prejudice as to sentence.
Deci si on

The decision of the United States Army Court of Crim nal
Appeal s is reversed with respect to Charge Il and its
specification. The findings of guilty of Charge Ill and its
specification are set aside, and Charge Ill and its specification
are dismssed. In all other respects, the decision of the court

below is affirned.
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CRAWFORD, Chief Judge (concurring in part and dissenting in
part):

| agree that the Court of Crimnal Appeals did not err when
it set aside so nuch of the conviction of conduct unbecom ng an
officer as was included in the charge of obstructing justice.
If two specifications allege the sane crimnal m sconduct -- the
pl eadi ngs and el enents of two statutes define but one offense --
t he Governnment should be able to excise | anguage from one
specification so that the two charges no | onger tw ce put an

accused in jeopardy for the same offense. See generally

Rutl edge v. United States, 517 U S. 292 (1996); Ball v. United

States, 470 U. S. 856 (1985); United States v. Quiroz, 55 M} 334,

343-44 (2001)(Crawford, C. J., dissenting).

| do not agree that the charge of larceny, in violation of
Article 121, and the charge of conduct unbecom ng an officer, in
violation of Article 133, for the same |arcenous m sconduct are
mul tiplicious, under either the statutory elenents test or the

pl eadi ngs elements test. See United States v. Frelix-Vann, 55

M) 329, 333 (2001)(Crawford, C. J., dissenting); see also Quiroz,

supra at 339 (Crawford, C. J., dissenting).
Finally, | agree that appellant suffered no prejudice with

regard to his sentence. See generally United States v. Britton,

47 M) 195, 202 (1997)(Effron, J., concurring)(discussing the

practical effects of multiplicity litigation).
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