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Judge BAKER delivered the judgnent of the Court:

Appel lant was tried by a mlitary judge sitting as a
general court-martial. Contrary to his pleas, he was
convicted of fraudulent enlistnent, five specifications of
| arceny, forgery, and sixteen specifications of the
unaut hori zed use of another’s credit card in violation of
Articles 83, 121, 123, and 134, Uniform Code of Mlitary
Justice (UCMJ), 10 USC 8§ 883, 921, 923, and 934,
respectively. The adjudged and approved sentence provided
for a bad-conduct discharge, confinenment for five years, a
fine of $2,500, forfeiture of all pay and all owances, and
reduction to pay grade E-1. The Court of Crim nal Appeals
affirmed the findings and sentence. 54 M] 742 (2001). W
granted review of the follow ng issues:

|
WHETHER THE M LI TARY JUDGE ERRONEOUSLY DENI ED
APPELLANT S MOTI ON TO SUPPRESS EVI DENCE OBTAI NED
FROM AN UNLAWFUL ENTRY IN A THI RD PARTY' S HOVE BY
M LI TARY LAW ENFORCEMENT AGENTS WHO, BELI EVI NG HE
WAS | NSI DE, ENTERED THE RESI DENCE W THOUT A SEARCH
WARRANT | N VI OLATI ON OF THE FOURTH AMENDIVENT.

|1
WHETHER THE APPREHENSI ON COF APPELLANT BY M LI TARY
LAW ENFORCEMENT AGENTS, AFTER THEI R ENTRY | NTO A
PRI VATE THI RD PARTY RESI DENCE, WAS I N VI OLATI ON OF
RCM 302(e) (2) AND HI S CONSTI TUTI ONAL PROCEDURAL
DUE PROCESS RI GHTS.

1]

VWHETHER THE LOWER COURT ERRONEQUSLY CONCLUDED THAT
THE | NORDI NATE AND UNEXPLAI NED POST- TRI AL DELAY
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CAUSED BY THE M LI TARY JUDGE DI D NOT PREJUDI CE
APPELLANT.

We conclude that the entry into a civilian third
party’s residence violated the Fourth Amendnent, U.S. Const.
amend. V.U Nonet hel ess, for the reasons set forth bel ow,
we hold that the evidence obtained subsequent to this
illegality was not subject to suppression at trial.

However, regarding Issue Ill, we find it necessary to order
a remand to the Court of Crimnal Appeals for that court’s
anal ysis of appellant’s claimin light of this Court’s

decision in United States v. Tardif, = M _  (2002).

Backgr ound

On Decenber 18, 1996, the Naval Crimnal Investigative
Service (NCIS) initiated an investigation into several
checks fraudulently passed through the Atlantic Fleet Credit
Uni on. Appel | ant soon becane the focus of this
i nvestigation. Wen Special Agent (SA) Edward M Coyle, the
| ead investigator on the case, contacted appellant’s
command, he | earned that appellant had been an unauthori zed
absent ee since Decenber 12, 1996. On January 6, 1997,
appel l ant’ s commandi ng officer issued a Departnent of
Defense (DD) Form 553 (Deserter/ Absentee Wanted by the Arned

Forces). On February 5, 1997, an informant advised SA Coyl e

1 aQur resolution of Granted |Issue | obviates any need to reach G anted
I ssue 11.
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t hat appellant was staying at the private off-base residence
of Hospital Corpsman Second Cl ass (HW2) Tom Guest. The
informant al so indicated that appellant m ght be |eaving the
resi dence around 2:00 p.m for an appointnment. O her
i ndi vi dual s contacted during the investigation informed SA
Coyl e that appellant often carried around a bl ack knapsack
t hought to contain stolen or fraudulent credit cards and
credit card receipts. Further, two young wonen intervi ewed
by NCIS indicated that they had seen appellant in possession
of credit card receipts that were not in his nane. Based on
this information, SA Coyle and three other NCI S agents went
to HW CGuest’s residence to set up surveillance and await
appel lant’ s departure for his appointnment. Although SA
Coyl e had a copy of the DD Form 553 in his possession, he
did not have either a search warrant or an arrest warrant
i ssued by a civilian magi strate. Because SA Coyl e was not
sure whet her the knapsack was in the residence and because
he knew the residence bel onged to HW CGuest, he believed
that he needed a search warrant to search the residence.
Since he did not have a search warrant, he nade the decision
to wait and attenpt to apprehend appell ant outside the
resi dence.

At approximately 1:15 p.m, the NC S agents saw two nen
| eave the honme, one of whomthey thought fit appellant’s

description. They stopped the two nen and di scovered they
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were in fact HW Guest and a friend, Bobby Sal azar. SA
Coyle then inforned HW Guest that he had a warrant for
appellant’s arrest. HW Quest replied that appell ant was
still inside the residence. Wen asked whether NCI S agents
could enter his residence to apprehend appell ant, HW Cuest
replied, “I would prefer if [you] would wait and allow ne to
bring himout.” SA Coyle followed HW CGuest, stopping at
the entrance to the front door while HW Guest entered.

The front door of the house opened into a foyer with an
entrance on the left that led to a |living roomwhere
appel l ant had been staying for two or three days, sleeping
on a sofa. According to HWR Guest, who was standing in the
foyer, appellant was in the living roomon the sofa when he
entered the residence. However, neither the |iving room nor
the sofa were visible fromthe front door. HW Cuest called
to appellant fromthe foyer and told himthat there were
peopl e at the door to see him

SA Coyle and HW Cuest testified slightly differently
about what transpired next. According to SA Coyle, when
appel I ant stepped out of the living roomto see who was at
the door, he first asked appellant for his name. Wen
appel I ant responded, SA Coyle infornmed himthat he was under
apprehensi on and entered the residence to take himinto
custody. As noted earlier, SA Coyle realized he needed a

search warrant before entering HW Guest’s residence to
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search for appellant, which is why he and the other NCI' S
agents initially waited outside. However, when appell ant
appeared after being beckoned by HW Guest, SA Coyle
reasoned t hat because appellant was “in ny sight, in plain
view,” he was authorized to enter the residence. He also
indicated that his concern for “officer safety” pronpted his
entrance because he did not know if there were other people
or weapons in the roomfromwhere appellant had j ust

energed. In SA Coyle's view, the DD Form 553 authori zed his
entry to apprehend appellant. SA Coyle testified that
appel l ant was approximately three feet inside the house when
he told appell ant he was under apprehensi on.

According to HW Guest, he entered his residence,
stopped at the entrance to the living room and called
appellant. He stated that SA Coyle cane past him as soon as
appellant tried to ook to see who was at the door.
According to HW Guest, at this point SA Coyle entered the
house, went to the entrance to the living roomand told
appellant, “"[D on’'t nove. |’ve got you,’ or sonmething to
that effect.” The mlitary judge resolved this factual
i ssue by finding that “[SA] Coyl e, upon seeing [appellant]
peek around the corner into the foyer, went inside the
resi dence and placed [appellant] under mlitary apprehension

in the foyer.”
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Appel l ant was inmmediately given his Article 31, UCMI,
10 USC § 831, rights upon apprehension and was gui ded back
into the living roomto the sofa. However, he was not
questi oned beyond bei ng asked his nane and, whether a
knapsack adjacent to the couch bel onged to himB sa Coyl e
then asked appellant to sign a one-page consent form
aut hori zing the search of his knapsack. According to SA
Coyl e, he apprehended appellant at 1:25 p.m and appel |l ant
signed the format sone tinme between 1:25 p.m and 1:45 p. m
The perm ssive search authorization formindi cated
appel lant’ s consent to the search of his “personal bags,
knapsack(s) and other luggage.” It further stated that he
was advi sed of, and understood, his “constitutional right to
refuse to permt this search in the absence of a search
warrant.” Only after appellant’s consent was given did SA
Coyl e seize the knapsack

HW CGuest subsequently consented to a search of his
home for appellant’s additional belongings. During this
search, appellant’s duffel bag was seized froma second
floor room The NC S agents checked the bags for weapons
and | oaded themin their car for transport back to the NC S

field office in Norfolk, Virginia.b_-I

2 The military judge found that the knapsack was not “within the
‘“wi ngspan’ of [appellant] at the time of his apprehension.”

3 The military judge specifically found that this was not a search of
t he bags.
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The NCI S agents then took appellant and his bags to the
field office. There, appellant acknow edged his Article 31
rights again and executed a witten waiver of those rights.
However, the agents did not seek additional consent to
search his bags, at the field office. Special Agents Coyle
and Janes Canpbell then searched appell ant’s bags and
guestioned hi m about individual itens as they discovered
them These itens included credit card receipts and credit
card nunbers. The NCI S agents asked appellant if he had
used the credit card nunbers or signed the receipts.
Appel I ant confessed that he had obtained the credit card
nunbers froma M. Ratsany Phanivong, that he knew that they
did not belong to M. Phanivong, that he did not have
perm ssion to use the credit card nunbers, and that he used
t hem fraudul ently.

At trial, defense counsel nmade a tinely objection to
the adm ssion of the contents of the bags and to the
confession. The thrust of his argunent was that the entry
into HWR Cuest’s residence violated R C.M 302, Mnual for
Courts-Martial, United States (2000 ed.),E]and the Fourth
Amendnent. Therefore, he asserted, the evidence fromthe
bags and the confession, derived fromthe illegal entry,

were inadm ssible. The mlitary judge found the DD Form 553

4 Al Manual provisions cited are identical to those in effect at the
time of appellant’s court-nartial.
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to be the “functional equivalent of an arrest warrant,” that
appel l ant was not a “resident” of HW CGuest’s residence, and
t hat appellant’s consent was valid.

In this Court, appellant contends that he had a
reasonabl e expectation of privacy in HW Guest’s residence
because he was an overni ght guest and, therefore, has
standing to challenge the search. He clains that the
warrantless entry by the NCI S agents into HW Cuest’s
resi dence violated the Fourth Anendnment, and therefore, that
t he evidence and confession nmust be suppressed as fruits of
the illegal entry.

The Governnment first argues that SA Coyle’s
apprehensi on of appellant satisfies the Fourth Amendnent
because a DD Form 553 is the equivalent of a civilian arrest
warrant. In the alternative, the Governnent argues both
that HW Cuest consented to SA Coyle’'s entry into the
resi dence, and that exigent circunstances independently
justified the entry.EI

For the reasons set forth in Part | of the discussion
below, we reject the mlitary judge s conclusion, and that
of the court below, that the entry was |lawful. However, in

Part 11, under the rationale of Brown v. Illinois, 422 U S

590 (1975), and Wng Sun v. United States, 371 U S. 471

W find it necessary to address only the first of these contentions.
Furthernore, it is questionable whether the record supports the
Governnent’s latter two argunents.
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(1963), we further conclude that appellant’s subsequent
consent to the search of his bags was not the exploited
product of the prior illegal entry and thus, was
sufficiently attenuated fromthat illegality. Therefore,

under the principles enunciated in New York v. Harris, 495

US 14 (1990), the confession obtained at the field office
was also sufficiently attenuated fromthe prior illegality
and properly admtted at trial.
I
A mlitary judge' s denial of a notion to suppress is

reviewed for an abuse of discretion. United States v.

Monroe, 52 M) 326, 330 (2000). A mlitary judge's fact-
finding is reviewed under a clearly erroneous standard, and
his conclusions of |aw are reviewed de novo. |d.

Granted Issue | requires us to consider the entry by
mlitary |aw enforcenent officials into a civilian
residence, without a civilian warrant, to apprehend a
mlitary menber whommlitary officials have designated an
unaut hori zed absentee or deserter.

The Fourth Amendnent provides:

The right of the people to be secure in their

per sons, houses, papers, and effects, agai nst

unr easonabl e searches and sei zures, shall not be

vi ol ated; and no Warrants shall issue, but upon

probabl e cause, supported by Cath or affirmation,

and particularly describing the place to be
searched and the persons or things to be seized.

U S. Const. anend. |V.

10
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The history of the protections secured by this
amendnent is both long and famliar. At its core stands
“the right of a man to retreat into his own hone and there
be free from unreasonabl e governnental intrusion.”

Silverman v. United States, 365 U.S. 505, 511

(1961)(citations omtted). The principles of the Fourth
Amendnent “apply to all invasions on the part of the
government and its enpl oyees of the sanctity of a man’s hone

and the privacies of life.” Boyd v. United States, 116 U. S

616, 630 (1886). |Indeed, “physical entry of the hone is the
chief evil against which the wording of the Fourth Anendnent

is directed . . . .” United States v. United States

District Court For the Eastern District of M chigan, 407

U S 297, 313 (1972). “The right of officers to thrust

t hensel ves into a hone is . . . a grave concern, not only to
the individual but to a society which chooses to dwell in
reasonabl e security and freedom from surveillance.” Johnson

v. United States, 333 U S. 10, 14 (1948). “Wre federal

officers free to search wthout a warrant nmerely upon
probabl e cause to believe that certain articles were within
a honme, the provisions to the Fourth Amendnment woul d becone
enpty phrases, and the protection it affords largely

nullified.” Jones v. United States, 357 U. S. 493, 498

(1958). See Kirk v. Louisiana, 536 U.S. _ , |, 122 S . C

2458, 2459 (2002)(per curiam (“[B] ecause ‘the Fourth

11
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Amendnent has drawn a firmline at the entrance to the house
.[, a]bsent exigent circunstances, that threshold may
not reasonably be crossed without a warrant’”) (quoting
Payton, 445 U.S. at 590).
Application of the Fourth Amendnent to these facts
requires a review of several Suprene Court cases dealing
Wi th seizures wwthin the hone and the warrant requirenent:

Wwng Sun, Brown, Payton, and M nnesota v. O son, 495 U S. 91

(1990) .
A
St andi ng

The first question is whether appellant has standing to
chal l enge his arrest in the residence of HW CGuest, a third
party. The Governnent conceded at oral argunent that
appel l ant has standing as a resident of HW CGuest’s house to
press his Fourth Anendnent claimthat the entry into the
resi dence was unlawful. Notw thstanding this concession, we
concl ude i ndependently that appellant has such standi ng.

MI.R Evid. 311, Manual, supra, states:

(a) General rule. Evidence obtained as a result

of an unl awful search or seizure nmade by a person

acting in a governnental capacity is inadmssible
agai nst the accused if: :

(2) [T]he accused had a reasonabl e expectation of
privacy in the person, place or property searched;
the accused had a legitimte interest in the
property or evidence seized when challenging a

sei zure; or the accused woul d ot herw se have
grounds to object to the search or seizure under

12
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the Constitution of the United States as applied
to menbers of the arned forces.

An arrestai s a seizure of the body covered by the
Fourth Amendnent, and warrantl ess seizures inside a hone are
presunptively unreasonabl e, absent exigent circunstances.
Payton, 445 U. S. at 585-86. However, the arrest of a person

inside his own home nade with a valid arrest warrant does

not violate the Fourth Amendnent, and does not require a
search warrant. |d. at 602-03. |In Payton, the Suprene
Court explained that an arrest warrant is sufficient to
protect a citizen's privacy interest in his own honme when he
is arrested there.

It is true that an arrest warrant requirenent may
afford | ess protection than a search warrant

requirenent, but it will suffice to interpose the
magi strate's determ nation of probabl e cause between
the zeal ous officer and the citizen . . . . Thus, for

Fourth Amendnent purposes, an arrest warrant founded
on probabl e cause inplicitly carries with it the
l[imted authority to enter a dwelling in which the
suspect lives when there is reason to believe the
suspect is wthin.

Id.

Noting the distinct interests at issue between an arrest

warrant and a search warrant, the Court stated:

® As a matter of terminol ogy, under RC.M 302(a)(1), Manual for
Courts-Martial, United States (2000 ed.), “the taking of a person
into custody” is referred to as “apprehensi on” and not arrest.
“Apprehension is the equivalent of “arrest’ in civilian terni nol ogy.
(Inmlitary term nology, ‘arrest’ is a formof restraint. See
Article 9; RCM 304.)” R CM 302(a)(1l), Discussion, Mnual,
supra. However, apprehensions by mlitary personnel are unlawful if
they violate the Fourth Amendnent as applied to the arnmed forces.
See id.; MI.R Evid. 311(c)(1), Manual, supra.

13
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An arrest warrant is issued by a nmagistrate upon a
showi ng that probable cause exists to believe that the
subj ect of the warrant has conmtted an of fense and
thus the warrant primarily serves to protect an

i ndi vi dual from an unreasonabl e seizure. A search
warrant, in contrast, is issued upon a show ng of
probabl e cause to believe that the legitimte object
of a search is located in a particular place, and
therefore safeguards an individual's interest in the
privacy of his honme and possessions agai nst the
unjustified intrusion of the police.

Steagald v. United States, 451 U. S. 204, 213 (1981).

In Ason, the Suprene Court extended the Fourth
Amendnent’ s protections to overnight guests. The Court
concluded that “d son's status as an overnight guest is
al one enough to show that he had an expectation of
privacy in the home that society is prepared to recognize
as reasonable.” dson, 495 U S. at 96-97. Defendant
O son was inplicated in a robbery and feared being

arrested if he returned hone. State v. O son, 436 N W 2d

92, 96 (M nn. 1989). Instead, that night he stayed at an

acquai ntance’s home. |d. The follow ng day, police were

informed of A son’s whereabouts and proceeded to that

| ocation. O son, 495 U.S. at 93. Wth guns drawn, they

entered into the acquai ntance’s hone w thout either

perm ssion or a warrant. |d. at 94. The Court held that

A son’s subsequent arrest was unlawful. 1d. at 100-01.
Simlarly, appellant had been staying with HW Guest

for two or three days, sleeping on a sofa. Like d son,

appel  ant was an overni ght guest with a sufficient

14
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interest in HW Guest’s honme and therefore, was protected
froma warrantl ess arrest in the hone under the Fourth
Arendnent as interpreted by A son. Accordingly,
appel l ant has standing to challenge the | ack of an arrest
warrant . 0 Id. at 98-99.

B

Legality of the Apprehension.

As noted earlier, the Governnment contends that the DD
Form 553, conbined with the authority in Article 8 UCM, is
the equivalent of a civilian arrest warrant. This form
differs, however, froma civilian arrest warrant in severa
respects. First, it is issued by a mlitary commander and
gives authority to apprehend based on Article 8 UCM]. The
DD Form 553 in this case indicated on its face that the
person naned was a “Deserter/Absentee Wanted by the Arned
Forces.” On the fill-in-the-blank form appellant’s
commandi ng officerBcertified that appel  ant had been absent
for 10 days, and that he had investigated appellant’s
absence. No authorization beyond the commander’s signature
was noted on the form The reverse side of the DD Form 553
noted that the formitself, conbined with an oral

notification frommlitary or federal officials “that the

" Wiile we deemit unnecessary to reach Granted Issue ||, we assune,

wi t hout deciding, that the use of the term*“resident” in RC M
302(e)(2)(D), Manual, supra, is cotermnous with the term “househol der”
as used by the Suprene Court in Oson. See Oson, 495 U. S. at 95.

8 Commander Daniel Holloway, USN, USS Gonzal ez (DDG 66).

15
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person has been declared a deserter and that his/her return
to mlitary control is desired,” gives a civil officer
authority to apprehend. However, the DD Form553 is
applicable only to the mlitary offense of desertion.

A federal arrest warrant, by contrast, is issued by a
federal nagistrate judge, derives its authority fromthe
Federal Rules of Crim nal Procedure and can be issued for
any federal offense. A federal arrest warrant may be issued
after a finding of probable cause by a magi strate judge
based upon a witten conpl aint nade under oath. Fed. R
Cim P. 3 &4. |f the magistrate judge finds “probable
cause to believe that an offense has been commtted and t hat
the person nanmed in the conplaint has commtted it, a
warrant for the arrest of that person shall issue to any
officer authorized by law to execute it.” Fed. R Cim P.
4(a). The warrant nust be signed by the nagistrate judge
and contain the nanme or description of the person. Fed. R
Ctim P. 4(c)(1). Most significantly, however, a federal

warrant may be executed “at any place wthin the

jurisdiction of the United States.” Fed. R Cim P.

4(d) (2) (enphasi s added).

We agree that, on a superficial level, a DD Form 553
resenbl es an arrest warrant issued by a federal nmagistrate
judge. However, in our viewthat is where the simlarities

end. Because the source of authority of the two issuing

16
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officials is different, so too is the legal effect of the
two docunents when the issue is entry into a civilian hone.
The Suprene Court permts a non-lawer to act as a
magi strate judge as long as he is “neutral and detached,”
and “capabl e of determ ni ng whet her probabl e cause exists

for the requested arrest or search.” Shadwck v. Gty of

Tanpa, 407 U.S. 345, 350 (1972). However, the Court also
made clear that a magi strate judge nmust be a public civil

officer with jurisdiction. 1d. at 349 (enphasis added).!

We conclude that the Constitution does not permt mlitary
i nvestigators greater power to conduct warrantless entries
into the civilian honme than their civilian counterparts.

See Posse Com tatus Act, 18 USC § 1385 (2000).E:| Wiile a

°Inlimted instances, conmanders can authorize searches for

i ndi viduals on property not within mlitary control, in foreign
countries. MI.R Evid. 315, Manual, supra; see United States v.
Chapple, 36 MJ] 410 (CMVA 1993) (applying the good faith exception to an
i nvalid search authorization for an off-base apartment in foreign
country not within mlitary control).

10 Congressional caution regarding mlitary law enforcenment in civilian

settings is long-standing and is reflected in the Posse Comtatus Act
(PCA), which provides, inter alia:

Whoever, except in cases and under circunstances expressly
authorized by the Constitution or Act of Congress

willfully uses any part of the Army or Air Force as a posse
comtatus or otherwise to execute the laws shall be fined
under this title or inprisoned not nore than two years, or
bot h.

18 USC § 1385 (2000).

Al t hough the Navy and Marine Corps are not included in the plain

| anguage of the PCA, Congress directed the Secretary of Defense to
promul gate regul ati ons prohibiting all branches of the mlitary from
participating in civilian | aw enforcenent activities as well. See 10
USC 375. In response, the Secretary of Defense promnul gated Depart nment
of Defense (DOD) Directive 5525.5 (Jan. 15, 1986)(as anended Dec. 20,
1989), regulating the cooperation of mlitary personnel with civilian

17
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commander has powers simlar to a federal magi strate judge,
t hose powers are constrained in scope to persons and pl aces
under mlitary control. See MI.R Evid. 315(c), Manual,
supra.

In this case, SA Coyle correctly believed that he
| acked the authority to initially enter and search a
civilian residence possessing only a DD Form 553. The DD
Form 553, or its predecessor, has |ong been used to
authorize civilian | aw enforcenent to apprehend the naned
i ndi vidual as a deserter under Article 8 UCM]. United

States v. Holder, 10 USCVA 448, 451, 28 CWVR 14, 17 (1959);

United States v. Garner, 7 USCMA 578, 581, 23 CVR 42, 45

(1957). In Garner, this Court noted that the genesis of
Article 8, UCMI, was the separation of civil and mlitary
jurisdiction that previously prevented civil authorities
from apprehendi ng deserters for a purely mlitary crine.
Garner, 7 USCVA at 581, 23 CVMR at 45 (citing Kurtz v.
Moffitt, 115 U S. 487 (1885)). However, none of these
authorities stands for the proposition that either mlitary

or civilian officials acting pursuant to a request to

| aw enforcement officials. The Secretary of the Navy issued SECNAV
Instruction 5820.7B (Mar. 28, 1988), inplenenting the DoD Directive.

Al t hough the PCA was passed in the context of Civil War reconstruction
Congress has had occasion to reconsider its reach in creating a

pat chwor k framework of express exceptions to it, such as those covering
certain training for civilian | aw enforcenent personnel, and the use of
mlitary personnel to combat weapons of mass destruction when human life
is at risk, and when civilian | aw enforcenent is incapable of addressing

the threat. 50 USC 88 2301-02 (2000).

18
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apprehend a mlitary absentee, nmay do so by entering a
civilian residence without a civilian warrant. Moreover,
this Court has also held that “a mlitary conmander —no
matter how neutral and inpartial he strives to be —cannot
pass nuster constitutionally as a ‘magistrate’ in the strict

sense.” United States v. Stuckey, 10 MJ 347, 361 (CMVA

1981). Anong other things, a mlitary commander is not a
civilian. 1In short, the Fourth Amendnent nandates that,
absent exigent circunstances, |aw enforcenent officials of
all types possess a proper warrant or obtain consent prior
to entry in off-base civilian hones.

Therefore, we hold that the DD Form 553 is not the
functional equivalent of a civilian arrest warrant in the
context of entering a civilian horre. L1 Thus, SA Coyle’s

entry into HW Cuest’s residence was a warrantless entry in

contravention of the Fourth Anendnent.!!

11 W | eave undisturbed present law allowing civilian and mlitary
officials to apprehend in a public place mlitary nenbers sought
pursuant to a DD Form 553.

12 The military judge at trial, and the Governnent in this Court, relied
on United States v. James, 464 F.2d 1228 (9'" Gir. 1972), and Martin v.
Conmonweal th, 592 S.W2d 134 (Ky. 1979), for the proposition that
warrantless entry into the hone may be effected by a civil officer with
probabl e cause to believe that a person is a deserter. Since these
cases were decided prior to the Suprene Court’s pronouncenent in Payton
they do not reflect applicable Fourth Armendnent jurisprudence. Whatever
val ue these authorities nay have as precedent in their respective
jurisdictions, we find them unpersuasive and not binding on nilitary
courts.

19
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[

Havi ng determ ned that the entry into HW CGuest’s
resi dence to apprehend appellant was illegal, we turn nowto
the pivotal issue in this case, nanely, appellant’s consent
to the search of his knapsack while still in the residence.
Did the illegal entry vitiate appellant’s consent? |If so,
the contents of the knapsack nust be excluded. G ven the
mlitary judge s finding regarding the relation between the
contents of the knapsack and appellant’s | ater statenents,
so too nmust appellant’s confession be excluded, unless the
mlitary judge's finding in this respect is clearly
erroneous. W conclude this particular finding is not
clearly erroneous.

The critical inquiry is whether appellant’s consent to
search was “sufficiently an act of free will to purge the
primary taint of the unlawful invasion.” Wng Sun, 371 U S
at 486. Thus, Wng Sun requires not nerely that statenents
taken followng an illegality neet the Fifth Amendnent, U. S.
Const. anend. V, standard of voluntariness, but that they
al so be sufficiently voluntary to attenuate the taint.
Brown, 422 U.S. at 602. After all, it is not whether the
evi dence woul d have cone to |ight “but for” the warrantl ess

appr ehensi on, but “whether, granting establishnment of the

13 The military judge found that “[t]he questioning of [appellant]
at NCI' S was based solely on the evidence seized at 1248 Jackson Avenue.”
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primary illegality, the evidence to which instant objection
i s made has been cone at by exploitation of that illegality
or instead by neans sufficiently distinguishable to be
purged of the primary taint.” 1d. at 599 (citations
omtted). In the instant case, if appellant’s consent,
al beit voluntary, is determ ned to have been obtai ned
t hrough exploitation of the illegal entry, it can not be
said to be sufficiently attenuated fromthe taint of that
entry.

In Brown, the Court established a framework for
anal yzi ng whet her statenents made foll owi ng an unl awf ul
arrest are sufficiently attenuated, or renoved, fromthe
taint of the unlawful act. There, police officers
i nvestigating a hom cide broke into Brown’ s apartnent
wi t hout probabl e cause and wi thout a search warrant while
Brown was away. 422 U.S. at 592. During the course of the
unl awf ul search, Brown returned. 1d. The officers, stil
in the apartnent, watched Brown through a wi ndow as he
approached his door. Id. Wth guns drawn, they then
surprised Brown and arrested him |1d. He was subsequently
handcuffed and transported to the police station. 1d. at
593. Alittle less than two hours after his arrest, and
after being read his Mranda warni ngs, Brown nade a
statement inplicating hinself in the homcide. 1d. at 594-

95. After several nore hours spent assisting the police in
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finding his acconplice, Brown nade a second statenent to an
Assistant State’s Attorney. |d. at 595. This statenment was
made sonme seven hours after his initial arrest and was al so
preceded by Mranda warnings. 1d. The statenments were
subsequently used to convict Brown at trial

Hol di ng that the statenents should have been
suppressed, the Court, relying on Wong Sun, noted that “the
guestion of whether a confession is the product of free wll
[followwng an illegal arrest] nmust be answered on the facts
of each case. No single fact is dispositive.” Brown, 422
U S at 603. The Court went on to explain that Mranda
war ni ngs, while an inportant factor, were not dispositive in
determ ni ng whet her the statenments were obtai ned by
exploitation of the illegal arrest. “The voluntariness of
the statenment is a threshold requirement. And the burden of
show ng adm ssibility rests, of course, on the prosecution.”
Id. at 603-04 (citations omtted). The Court set out three
factors also relevant to the inquiry: “[t]he tenporal
proximty of the arrest and the confession, the presence of

i ntervening circunstances, and, particularly, the purpose

and flagrancy of the official msconduct . . . .” [|d. at

604 (enphasis added). So, while the voluntariness of the
statenent is a threshold requirenent to vindicate the Fifth

Amendnent interest, the Fourth Amendnent interest arising
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fromthe illegal seizure of the person is vindicated through
a consideration of the three factors nmentioned above.

Appl ying these principles to Brown’s situation, the
Court concluded that the tinme period between Brown’ s arrest
and his first statenent along with the |lack of any
i ntervening circunstance were insufficient to purge the
taint of the illegal arrest. Brown, 422 U.S. at 604-05. In
what appears to be its analysis under the third factor, the
Court characterized the police officers’ conduct as having
“a quality of purposefulness.” Id. at 605. “The arrest,
both in design and in execution, was investigatory, [and
had] the appearance of having been cal cul ated to cause
surprise, fright, and confusion” in the hope that sone
evi dence m ght be discovered. |d.

Wil e Brown involved a confession, this framework has
been adopted to address issues of attenuation in the context

of consent as well. Florida v. Royer, 460 U S. 491, 501

(1983) (consent at issue, “statenents given during a period
of illegal detention are inadm ssible even though
voluntarily given if they are the product of the illegal
detention and not the result of an independent act of free
wll”)(citing Wng Sun, 371 U.S. at 471; Brown, 422 U.S. at

601-02; Dunaway, 442 U.S. at 218-19); see United States v.

Santa, 236 F.3d 662, 677-78 (11th Cr. 2000)(Brown factors

used to determ ne whether voluntary consent was obtai ned
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t hrough exploitation of illegal seizure); United States v.

Mel endez- Garcia, 28 F.3d 1046, 1054 (10th Cr. 1994)(factors

enunciated in Brown are “especially relevant to determ ning
whet her a consent is tainted by a preceding illegal search

or seizure”); United States v. Chavez-Villarreal, 3 F.3d

124, 128 (5th Gr. 1993)(Brown factors used to determ ne
whet her causal chain between consent and prior illegality

broken); United States v. McCraw, 920 F.2d 224, 230 (4th

Cr. 1990)(even if consent to search was voluntary by Fifth

Amendnent standard, application of Brown factors required

suppression); United States v. Taheri, 648 F.2d 598, 601

(9th Cir. 1981)(even assum ng consent voluntary, it was
necessary to apply Brown attenuation anal ysis).

A. The Brown Factors

The first two factors enunciated in Brown are nore

related to classic notions of attenuation. See generally,

57A Am Jur. 2D Negligence 88 465, 491 (1989 & Supp

2000) (di scussi ng how tenporal factor and an intervening

ci rcunst ance affect renoteness and causation anal ysis).
However, nore so than the first two, the third factor is
directed at police m sconduct and whet her such conduct has
been enpl oyed to exploit the illegality. The Suprene Court
has identified this third factor as “particularly”

i nportant, presunmably because it conmes closest to satisfying

the deterrence rationale for applying the exclusionary rule.
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New York v. Harris, 495 U S. 14, 23 (1990); see also United

States v. George, 883 F.2d 1407, 1416 (9th Cr. 1989). In

fact, given the exclusionary rule s purpose of deterring
police m sconduct, this factor may be “the nobst inportant

factor.” Dunaway v. New York, 442 U S. 200, 226

(1979) (Rehnqui st, J., dissenting).
“The primary justification for the exclusionary rule .
is the deterrence of police conduct that violates Fourth

Amendnent rights.” Stone v. Powel |, 428 U S. 465, 486

(1976). Wen police intentionally violate what they know to
be a constitutional command, “exclusion is essential to
conform police behavior to the law.” Harris, 495 U S. at 23
(Marshall, J., dissenting). However, despite its broad

pur pose, “the rule does not ‘proscribe the introduction of
illegally seized evidence in all proceedings or against al
persons,’. . . but applies only in contexts ‘where its
remedi al objectives are thought nost efficaciously served.’”

Penn. Board of Probation and Parole v. Scott, 524 U S. 357,

363 (1998)(quoting Stone v. Powell, 428 U. S. at 486; United

States v. Calandra, 414 U. S. 338, 348 (1974)). The Court

has heral ded the need for caution when enploying the rule
because it “deflects the truthfinding process” by depriving
the factfinder of otherw se relevant and probative evidence.
Stone, 428 U. S. at 490. Unwarranted application of the rule

can result in a disparity between the error conmtted by the
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police and the windfall afforded the accused that is
“contrary to the idea of proportionality that is essenti al
to the concept of justice.” 1d. “[A]lthough the rule is

t hought to deter unlawful police activity . . . if applied
indiscrimnately it may well have the opposite effect of
generating disrespect for the |law and adm ni stration of
justice.” 1d. at 491 (footnote omtted). Moreover, even
the dissenters in Harris suggested that excluding evidence
that is the “product of a good-faith m sunderstanding of the
rel evant constitutional requirenments . . . may result in

deterrence of legitimate | aw enforcenent efforts.” Harris,

495 U. S. at 24 (Marshall, J., dissenting). Thus, in
determ ni ng whet her invocation of the rule is warranted, the
Court insists that |ower courts strike a bal ance between
“the public interest in determnation of truth at trial” and
the “increnmental contribution that m ght [be] nmade to the
protection of Fourth Amendnment values. . . .” Stone, 428

U S. at 488.

Wth these principles in mnd, we turn to the
circunstances relating to SA Coyle’s conduct in obtaining
appel l ant’ s consent to search his bags. The first two Brown
factors arguably tip in appellant’s favor. SA Coyle’s
testinmony indicates that the consent was given within 20
m nutes after appellant’s apprehension. Simlarly, the only

“intervening circunstances” between the apprehension and the
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consent to search were (1) the admnistration of appellant’s
Article 31 rights, and (2) appellant’s subsequent signed
acknow edgenent of the right to refuse consent. Taken
together, these facts allow a conclusion that the consent
given was voluntary. However, as Brown instructs, this is
not dispositive of the issue of whether appellant’s consent
is sufficiently attenuated fromthe taint of the unlawful
entry.

As for the third factor, there are several facts
suggesting the absence of purposeful or flagrant conduct on
the part of the NCIS agents in this case. First, after
apprehendi ng appellant in the residence, SA Coyl e obtained
witten consent to search appellant’s bags before touching
them As noted earlier, this one-page form advi sed
appel l ant that he had the right to refuse the search in the
absence of a search warrant.k W are aware of no | ega
requi renment for tendering such advice to a suspect. Thus,
the fact the NCI'S agents provided the formw th its warning
mtigates agai nst a conclusion that the police engaged in
flagrant or purposeful conduct to exploit the illegal entry.

See United States v. Ranpbs, 42 F.3d. 1160, 1164 (8th Cr

14 Specifically, the form (N SFORM 003/ 03-80) states: “l have been

i nfornmed of nmy constitutional right to refuse to permit this search in

t he absence of a search warrant. In full understanding of this right, |
have neverthel ess decided to pernit this search to be made.” Unlike
many forns, this one is short and clear. It lists the date, itens to be
searched, start and ending tinmes of the search and the searching officer
[ SA Coyl e].
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1994) (defendant’ s signing of consent form after unlawful
traffic stop was "sufficiently an act of free will to purge
the primary taint").

Second, SA Coyle stated that part of his basis for
entering the prem ses to apprehend appellant was his concern
for officer safety.Eil W agree with the mlitary judge’s
conclusion that the situation encountered by the NC S agents
did not rise to the |evel of exigent circunstances, as that
termis understood in Fourth Anmendnent jurisprudence.
However, SA Coyle’s perception of the situation at the tine
of appellant’s apprehension is relevant to the application
of the third Brown factor. In the real world of |aw
enforcenent, officers are often required to make split-
second decisions resulting in choices, which, later subject
to the franme by franme magnification of appellate review, do
not nmeet Fourth Amendnent nuster. Nonet hel ess, deci sions
taken in good faith, as that termis used in common
vernacul ar, warrant our careful and measured consideration
when we assess the purposeful ness and fl agrancy of police
conduct. Wile not rising to the |evel of *exigent
ci rcunstances”, we do not find Coyle's concern for safety
m spl aced, nor evidence of flagrant conduct for the purpose

of assessing the third Brown factor.

15 gpecifically, he testified at the Article 39(a), UCMIJ, 10 USC
839(a), session that appellant “was near a roomto his right that I
didn’t know what was present in the room so for officer safety issues,
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Finally, because SA Coyl e erroneously viewed appell ant
as a nonresident of the honme, he and the other NCI S agents
wai t ed outsi de because they understood they needed a search
warrant before entering HWR Guest’s residence to search for
appel l ant. However, SA Coyle’ s testinony strongly suggests
he believed the DD Form 553 was the functional equival ent of
an arrest warrant. |Indeed, the mlitary judge concluded as
much, as did the court below The fact that we now hold
that the DD Form 553 is not the equivalent of a civilian
arrest warrant for the purpose of entering a civilian hone
does not suggest SA Coyle acted flagrantly or purposefully
inrelying on the form

Unli ke the officers in Brown and Dunaway, supra, there

is no evidence in the record that SA Coyl e knew he was
commtting a constitutional violation and notw t hstandi ng

t hat know edge, intentionally entered unlawfully in order to
pursue a quest for evidence “in the hope that sonething
mght turn up.” Brown, 422 U.S. at 605. Further, SA Coyle’s
three-foot intrusion across the threshold under the genuine,
al beit erroneous, belief in the authority of the DD Form
553, does not suggest flagrant or purposeful conduct of the

sort the Court in Brown was attenpting to address. In

Brown, “[t]he inpropriety of the arrest was obvious. . . .~

not knowi ng what was around that corner, | inmediately took himinto
custody. | didn't know if there were any weapons present or not.
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Id. W can not say the sane for the circunstances
surroundi ng appel l ant’ s apprehensi on.

VWiile the first two factors are relevent to the
analysis, ultimately, in this case a decision to exclude the
evi dence derived fromappellant’s consent cones down to a
resolution of the issue on the third Brown factor. Such a
deci sion nmust be based on a determ nation whet her SA Coyle’'s
conduct is the type that the policy underlying the
exclusionary rule was intended to deter. It is not evident
to us that the SA Coyle’s intrusion across the threshold to
apprehend appel | ant was desi gned to achi eve any
i nvestigatory advantage he woul d not have ot herw se achieved
by sinply waiting for appellant to exit the doorway onto the
step outside. The NCI S agent’s conduct here is dramatically
unlike the officers’ conduct in Brown and Dunaway. Here, SA
Coyl e had probabl e cause and the inherent authority to
apprehend appel |l ant had appell ant traversed the three feet
between hinmself and SA Coyle. In short, appellant’s
apprehensi on did not have “a ‘quality of purposefulness’ in
that it was an ‘expedition for evidence’ admttedly
undertaken in the hope that sonmething mght turn up.”
Dunaway, 442 U.S. at 218 (quoting Brown, 422 U S at 605).
Nor, was their conduct designed to cause “surprise, fright

and confusion.”
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Therefore, we hold that appellant’s consent to the
search of his knapsack was a voluntary act of free wll.
Further, we hold that his consent was not the exploited
product of the unlawful entry into HW CGuest’s civilian
residence, and thus, it was sufficiently attenuated fromthe
taint of the prior illegality.

Thus, it follows that since we hold that appellant’s
consent to the search of his bags was valid, the subsequent
seizure of themwas valid as well because, in this instance,
one can not search without first seizing. Simlarly, since
the seizure of the bags at the residence was valid, the
| ater search of those bags at the field office was valid.

B. Appellant’s Statenent at the Field Ofice

The manner in which the contents of the bags may have
been used to obtain appellant’s confession does not alter
the adm ssibility of the confession. That determ nation
rests solely on the relationship between the incul patory
statenents and the earlier unlawful entry by the NC S
agents. Against this backdrop, the rationale of Harris,
supra, conpels our conclusion that appellant’s statenent
obtained at the field office was properly admtted.

In Harris, police officers devel oped probabl e cause
that the defendant had commtted a nurder, yet they failed
to seek either a search or arrest warrant. 495 U S. at 15.

Nonet hel ess, they proceeded to the defendant’s hone and
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presented their guns and badges. |1d. The defendant all owed
the officers in, and subsequently confessed to the nurder.
Id. at 15-16. The officers then transported Harris to the
station house where he was adm ni stered his Mranda rights.
Id. at 16. There he nade a second statenent confessing his
responsibility for the nmurder. |1d. The issue before the
Court was the adm ssibility of the second statenent taken at
the station house. 1d. After reviewing its rationale in

Payton, supra, the Court refused to exclude the confession

reasoning that the rule in Payton “was not intended to grant
crimnal suspects, like Harris, protection for statenents
made outside their prem ses where the police have probable
cause to arrest the suspect for conmtting a crine.”
Harris, 495 U.S. at 17. The crux of the Court’s holding is
that a warrantl ess arrest of a suspect in his home does not
render unlawful continued custody of the suspect once he is
renoved fromthe house. |d. at 17-18. Simlar analysis
applies in this case because appellant was a resident of HW
GQuest’s residence. As in Harris, because the agents in this
case had probabl e cause to apprehend appellant, he was not
i n unl awful custody when he was renoved to the field office,
given his Article 31 rights and allowed to speak. Thus, the
statenent was properly admtted.

11

Post-Tri al Del ay

32



United States v. Khansouk, No. 01-0387

Appel lant’s trial concluded on August 22, 1997. The
trial counsel exam ned the 668-page record of trial on
Sept enber 26, 1997. However, the mlitary judge did not
aut henticate the record until COctober 31, 1998, over 13
months | ater. The convening authority took action in the
case on April 15, 1999, over four nonths |later, and nearly
20 nonths after the court-marti al

The Court of Crimnal Appeals, relying on our precedent
inthis area, found the mlitary judge s delay in
aut henticating the record unexplained. 54 Ml at 748.
However, it expressly rejected as specul ative appellant’s
claimthat this delay prejudiced his chances of receiving
cl emency and parole. Appellant makes the identical
conplaint in his appeal to this Court.

For the reasons set forth in our recent decision of

United States v. Tardif, _ M __ (2002), we conclude that

remand i s appropriate in this case.
DECI SI ON
The decision of the United States Navy-Mrine Corps
Court of Crimnal Appeals is set aside. The record of trial
is returned to the Judge Advocate Ceneral of the Navy for
remand to that court for reconsideration in light of this

opi nion. Thereafter, Article 67, UCMJ, 10 USC § 867 w ||

apply.
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CRAWFORD, Chief Judge (concurring in part and dissenting in
part):

For the follow ng reasons, | concur in the result as to the
notion to suppress:

(1) The police needed only a Departnent of Defense (DD)
Form 553 on which the conmandi ng officer certified under oath
probabl e cause to believe that appellant was a deserter because
they already had reasonabl e cause to believe that appellant was

“liv[ing]” at QGuest’s apartnment. Payton v. New York, 445 U. S.

573, 602-03 (1980); see also Steagald v. United States, 451 U. S.

204, 214 (1981).

(2) Assum ng the DD Form 553 does not satisfy the
requi renent for an arrest warrant, and that a search warrant was
requi red, exigent circunmstances woul d excuse the | ack of either
war r ant .

(3) The rights warning severed any illegality.

FACTS

On Decenber 18, 1996, Special Agent (SA) Edward M Coyl e,
of the Naval Crimnal Investigative Service (NCI'S), Norfolk,
Virginia, field office, initiated a credit card theft and fraud
i nvestigation agai nst appellant, who was then known as “ SHSA
Ant hony Khansouk.” SA Coyle soon | earned that appellant was
absent without |eave fromthe Navy. On January 6, 1997, the

commandi ng of fi cer executed a DD Form 553, which decl ared
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appel l ant a “Deserter/ Absentee Wanted by the Arned Forces.” The
DD Form 553 indicated that appellant had, in violation of
Article 85, UCMI, 10 USC § 885, “without authority and with
intent to remain away therefrom permanently,” absented hinsel f
on Decenber 13, 1996. The DD Form 553 was executed by the
commandi ng of ficer based on personal know edge and under the
penalty of perjury that appellant was a deserter.

During January 1997, the fraud investigation into
appellant’s crim nal schenes expanded into other financial
dealings.[I At some point prior to February 5, 1997, SA Coyle
| earned that appellant had attenpted to use an autonmated teller
machine card in St. Louis, Mssouri, and therefore, he contacted
appel lant’s command to obtain a copy of the DD Form 553. In
early February 1997, SA Coyle interviewed two citizens who
i ndi cated that appellant was involved in a credit card fraud
scheme. One of these citizens told SA Coyle that appellant was
staying at the home of Hospital Corpsman Second C ass (HWR) Tom
Guest on Jackson Avenue. The citizen also told SA Coyl e that

appel I ant al ways travel ed with a knapsack, and that this

! Subsequent investigation, in the spring and sunmer of 1997, reveal ed that
appel l ant’ s fraudul ent schemes had cut a wi de swat he across the United
States, Japan, and Germany. NCI'S agents learned in March, 1997, that
appellant’s true identity was Toro Khansouk, and that he was suspected of
havi ng been a nenber of an Asian gang in the Portland, Oregon, area.

I nvestigative | eads concerning appellant’s fraudul ent use of stolen credit
cards were followed throughout the country, to inclue California, Mine,
Oregon, and M ssouri . Secret Service agents tracked down and intervi ewed
the real Anthony Khansouk. |In all, nore than 20 | aw enforcenment agents were
i nvolved in the investigation and the collection of far-flung evidence.
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knapsack m ght contain evidence of credit card fraud. In
addition, the citizen stated that appellant was likely noving to
Los Angeles in the near future. As set forth below, these facts
were | ater corroborated by HW Cuest.

Based on this information, SA Coyle, acconpani ed by three
other NCI S agents, established surveillance of HW Guest’s hone
on February 5, 1997. HW CGuest owned the home on Jackson
Avenue, which was a private, off-base residence. SA Coyle and
his col |l eagues did not plan to enter HW CGuest’s hone to
apprehend appel lant; rather, they were waiting for appellant to
| eave the honme because they had received information that he had
an appoi ntnent at about 2:00 p.m The investigators suspected
appel l ant was involved in a fraudul ent schene using numerous
credit cards with sonmeone else’s identity. Presenting one of
t hese cards, appellant would call a restaurant and reserve a
di nner for a group of about ten people. However, just before
t he appoi ntnment, he would call the restaurant and tell themthat
he could not attend but would treat his friends. He would then
ask the restaurant to charge the dinner to his credit card and
add a healthy tip, sonetines in excess of 25 percent. Because
the fraudul ent use of the credit cards happened nunerous tinmes
in the Norfolk area, the agents knew others were involved. Even

so, SA Coyle at this point testified that he believed he could
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not enter HVR2 Cuest’s residence to apprehend appellant wthout a
search warrant.

At approximately 1:20 p.m, SA Coyl e observed two nen | eave
HW2 Guest’s house. He could not determ ne whether either man
was appellant, so he stopped them both and asked for their
identification. Neither man was appellant. One of the nen, HW
Quest, identified hinself as the owner of the house. HW Guest
testified that the NCI S agents arrived in “two or three cars”
and told themto “freeze.” He testified further that the NCI S
agents apparently believed the other man was appell ant, and
therefore, they placed himup against HW CGuest’s car. SA Coyle
identified hinself and asked HW CGuest if he knew appellant’s
wher eabouts. SA Coyl e explained that he had an arrest warrant
for appellant, and HW Guest told himthat appellant was inside
his home. SA Coyle asked HW2 Cuest for perm ssion to enter the
house to arrest appellant, but HW Guest denurred, saying that
he “woul d prefer” to bring appellant out hinself.

At that point, SA Coyle followed HW Guest to the front
door and waited on the front porch, just outside the doorway.
The door remai ned open, and HW Quest stepped into the foyer.
Wil e standing in the passageway between the foyer and the
living room HW CGuest called out to appellant in the living
room telling himto “come to the door” because sonmeone wanted

to speak with him 1In response to HW Guest’s summons,
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appel l ant canme toward the door. SA Coyle saw appellant as he
peeked around fromthe living room approximtely three feet
away fromthe front door. At this point, he was concerned
about his safety and the safety of the other officers based on
appellant’s crimnal conduct and use of multiple acconplices in
the I ocal area. Wen appell ant peered around the counter, SA
Coyl e had no know edge who was present or what weapons were in
t he residence and m ght be used. SA Coyle asked appellant if he
was “Ant hony Khanmsouk,” and then told himhe was under arrest.
During this exchange, or inmediately afterwards, SA Coyle
stepped into the foyer and took appellant into custody. SA
Coyl e had the DD Form 553 in his possessi on when he apprehended
appel lant. The apprehension alleviated the agent’s concern for
his safety and the safety of the other officers, as well as for
t he destruction of itenms he saw in the room

SA Coyl e then noved appellant into the |living roomand sat
hi m down on the sofa. After advising himof his rights under
Article 31, Uniform Code of MIlitary Justice (UCM]), 10 USC 8§
831, SA Coyl e asked appellant if a knapsack sitting near the
sofa was his, and appellant said it was. Appellant was asked if
t he knapsack was the only bel onging he had in the house, and he
replied affirmatively. HW Guest then stated that appellant was
not being truthful, and that he had another bag upstairs. HW

Guest volunteered to go get the bag for the NCI S agents. He
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al so executed a “Perm ssive Authorization for Search and
Seizure” form which states that the signatory has been infornmed
of his “constitutional right to refuse to permit the search in

t he absence of a search warrant. . . .” HW Cuest |ed another
NCI S agent to the duffel bag, which was |ocated on the second
floor.

In the neantine, SA Coyle asked appellant to execute a
consent formidentical to the one HW Guest signed. Appell ant
executed the formwhile he sat in the living room Al though the
bags were subsequently subjected to a cursory exam nation for
weapons at the scene, neither the knapsack nor the duffel bag
were searched at HW2 Guest’s hone.

Appel l ant was taken to the NCIS field office and re-advi sed
of his Article 31 rights using the standard NCI S rights
advi semrent and wai ver form Appellant indicated that he
understood his rights, initialing each one, and thereafter
signed and dated the waiver. Appellant was not simlarly re-
advi sed of his search and seizure rights.

Appel l ant falsely identified hinself as “Anthony Khanmsouk”
and provided a mlitary identification card bearing his picture
and that name. A search of appellant yielded an Amrerican
Express card in the nane of Eric Johnson, and a Mastercard from
his shirt pocket in the name of Virginia G een. A date book was

taken from appel | ant which contai ned several credit card
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recei pts. SA Coyle then interviewed appell ant about itens taken
fromthe knapsack and duffel bag. Appellant admtted that he
had obtained a list of credit card nunbers froma purported
menber of an Asian gang in Portland, Oegon, and that he had
used these credit card nunbers to make credit purchases at
restaurants and clothing stores, and to purchase airline
tickets. It took NCI' S agents nore than a day to inventory
nearly one hundred itens of evidentiary value taken fromthe
knapsack and duffel bag.

HW Guest testified at the hearing pursuant to Article
39(a), UCMIJ, 10 USC § 839(a), that appellant was staying with him
for a few days. He stated that he was not aware of appell ant
havi ng any ot her residence, and that appellant was using his
house as his “hone base.” Wen asked if he had been willing to
assi st SA Coyl e in apprehendi ng appel |l ant, HW Guest expl ai ned
that if appellant had done sonething “wong[,] and they had a

warrant for his arrest,” then he was willing to bring himout of
t he house so that appellant could deal with them personally. HW
CGuest al so described appell ant as appearing “scared” when he
peeked around the living roomdoorway in response to HW CGuest’s
sunmons.

SA Coyle testified that he “frequently apprehended deserters

based on information provided by conputer read out that there was

a warrant issued for the arrest of a subject through NC C, 7 but,
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inthis particular case, he had only a copy of the DD Form 553
with himat the tinme of apprehension. SA Coyle also stated that
he was concerned about safety because he did not know whet her
there were any weapons in the house, or whether appellant was
carrying a weapon; therefore, when he saw appel |l ant peek around
the corner of the living room he decided to i medi ately take
cust ody of him
DI SCUSSI ON
This Court accepts the findings of the mlitary judge

unl ess clearly erroneous. See, e.g., United States v. Hollis,

57 Ml 74 (2002); however, the issues in this case -- the right
to privacy, the warrant requirenment, the exigent circunstances
exception, and the fruit of the poisonous tree doctrine -- are

all reviewed under a de novo standard of review Cf. Onelas v.

United States, 517 U. S. 690 (1996).

Appellant’s rights in this case, |like a defendant in a
federal or state court case, stemfromthe Constitution
statutes, rules of procedure (in the mlitary, called Rules for

Courts-Martial), and the common law. See, e.g., United States

v. Lopez, 35 MJ 35 (CMVA 1992). Wiile the Suprene Court has
assunmed the Bill of Rights applies to the mlitary, see, e.g.,

Davis v. United States, 512 U. S. 452, 457 n.* (1994), this Court

has held that they apply absent mlitary necessity or
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operational needs. United States v. Jacoby, 11 USCMVA 428, 430-

31, 29 CWVR 244, 246-47 (1960).
The Fourth Amendnment to the United States Constitution
provi des:
The right of the people to be secure in their
persons, houses, papers, and effects, against
unr easonabl e searches and sei zures, shall not be
viol ated; and no Warrants shall issue, but upon
probabl e cause, supported by Cath or affirmation,
and particularly describing the place to be
searched, and the persons or things to be seized.
It contains two clauses: the Warrant C ause and the
Reasonabl eness Cl ause. Over the years, the Suprenme Court has
recogni zed the “cardinal principle that ‘searches conducted
outside the judicial process, without prior approval by [a]
judge or [a] magistrate, are per se unreasonabl e under the
Fourth Amendnent - subject only to a few specifically

establ i shed and wel | -del i neat ed excepti ons. M ncey v.

Arizona, 437 U. S. 385, 390 (1978)(quoted in California v.

Acevedo, 500 U.S. 565, 580 (1991)); see also Horton v.

California, 496 U S. 128, 133 n.4 (1990). One of these
exceptions is a search incident to a lawful arrest. To prevent
any abuse of this exception, the Suprene Court reinforced the
Warrant Cl ause in Payton.

Payt on/ St eagal d

In Payton, the Court held that absent exigent

ci rcunst ances, “the Fourth Amendnent ... prohibits the police
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from maki ng a warrantl ess and nonconsensual entry into a
suspect’s hone in order to make a routine felony arrest.” 445
U S. at 576. The Court recognized “an arrest warrant founded on
probabl e cause inplicitly carries with it the limted authority
to enter a dwelling in which the suspect |ives when there is
reason to believe the suspect is within.” [Id. at 603. This was
a recognition of the special privacy interest in one s hone.
VWhile the Court permts the use of an arrest warrant for
nonconsensual entry when an individual |lives at the house,
Steagal d requires a search warrant, rather than nerely an arrest
warrant, for a nonconsensual entry into a third party’s

resi dence when the individual sought by |aw enforcenent
authorities is living there. 451 U S. at 213-14.

In 1984, R C M 302(e)(2) was added to the Manual for
Courts-Martial to adopt “the warrant requirenent of Payton ...
conform ng the procedure to mlitary practice.” Drafters’
Analysis of RC.M 302(e), Manual for Courts-Martial, United
States, 1984, at A21-13. This provision renmains unchanged
today. R C M 302(e)(2), Manual for Courts-Martial, United
States (2000 ed.). R C M 302 does not define “resident,” the
| anguage used in both Payton and Steagald, in terns of where a
suspect |ives.

VWhat constitutes “living at the house?” Does it equate to

the requirenments for standing? Muist the individual be the

10
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| essee or the owner, or sonething in between? Lines nust be
drawn. It may be that the line should be drawn between a guest
in a household and sonmeone who is staying for an agreed-upon
duration and could consent to a search of the prem ses, but that
has not been decided to date. The dissenters in Steagald
suggested a fairly short tinme-line: “If a suspect has been
living in a particular dwelling for any significant period, say
a few days, it can certainly be considered his ‘hone’ for
Fourth Amendnent purposes....” 451 U S. at 230-31 (Rehnqui st,
J., dissenting).

In this case, appellant was nore than an overni ght guest.
Even if he was an overni ght guest, the police had probabl e cause
to believe that he was |iving at the house. Appellant had been
living in HWR Guest’s house for a nunber of days and planned to
| eave three or four days after the search. Thus, Payton, rather
than Steagal d, woul d apply. Because appellant was living at the
house, a warrant to search was not needed for the entry in this

case. See, e.g., Watts v. County of Sacranmento, 256 F.3d 886,

889-90 (9th CGr. 2001); see also Werbicki v. County of Los

Angel es, 2002 U.S. App. LEXIS 3428 (9th G r. 2002).
The DD Form 553 was sufficient.

Exi gent Circunst ances

An exigent circunstance is an exception to both Payton and

Steagald. See Kirk v. Louisiana, ___ US |, 122 S. C. 2458

11
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(2002) (state court reversed because the officer had neither an
arrest warrant nor a search warrant, and the state court
“declined to deci de whet her exigent circunstances had been

present”); cf. Maryland v. Buie, 494 U S. 325, 327 (1990). A

war rant | ess entryE\MII be sustai ned when the circunstances were
such as to |l ead a person of reasonable caution to concl ude that
evi dence of a crinme would be found on the prem ses, and that
such evidence woul d probably be destroyed within the tine

necessary to obtain a search warrant. See Roaden v. Kentucky,

413 U. S. 496, 505 (1973); United States v. Mtchell, 12 M} 265

(CVA 1982); United States v. Elkins, 732 F.2d 1280 (6th G r

1984). Moreover, MI|.R Evid. 315, Mnual, supra, entitled
“Probabl e cause searches,” provides specific guidance with
respect to exigent circunstances. MI.R Evid. 315(g) states, in
pertinent part:
A search warrant or search authorization is not required
under this rule for a search based on probabl e cause
when:
(1) Insufficient tinme. There is a reasonable belief
that the delay necessary to obtain a search warrant or

search authorization would result in the renoval
destruction, or conceal nent of the property or evidence

sought..
2 | will use the term“warrantless entry,” for purposes of this section of ny
opi ni on, because SA Coyle did not have a search warrant for HW Guest’s hone.
As set forth above, under the facts of this case, | do not believe that he

needed both an arrest and a search warrant to nmake a reasonable entry into
HW2 Guest’s hone.

12
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In addition, MI.R Evid. 316(d)(4)(B), Manual, supra, explicitly
allows the seizure of evidence in the case of exigent
ci rcunst ances, as defined in MI.R Evid. 315(g). MI.R Evid.
316(f), the “catch-all” provision, provides that “[a] seizure of
a type not otherwise included in this rule my be made when
perm ssi bl e under the Constitution of the United States as
applied to nmenbers of the arned forces.”

Exi gent circunstances may arise when | aw enforcenent
officers “tip their hand” and reveal the existence of an
i nvestigation, or those officers reasonably believe that the

“possessors of the contraband” are aware that the police are “on

their trail.” See, e.g., United States v. Rubin, 474 F. 2d 262,

268 (3d Gr. 1973), cert. denied, 414 U S. 833 (1973); United

States v. Parra, 2 F.3d 1058 (10th G r. 1993)(exi gent

ci rcunst ances arose when agents believed that other suspects may
have observed themfroma partially open door arresting a
confederate and, as a result, mght begin destroying evidence);

United States v. Alnonte, 952 F.2d 20 (1st Cir. 1991)(comoti on

resulting fromconvergence of agents foll ow ng undercover drug
purchase justified warrantless initial sweep of defendant’s
apartnent where apartnent was | ocated across the street from

drug transaction); United States v. Socey, 846 F.2d 1439 (D.C

Cr. 1988)(exigent circunstances justified entry when agents had

a reasonable belief that third persons inside a private dwelling

13
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were aware of an investigatory stop or arrest of a confederate
outside the prem ses and m ght see a need to destroy evidence);

United States v. Wil ferdinger, 782 F.2d 1473 (9th Cr

1986) (exi gent circunstances justified warrantless entry where
confederate’'s failure to return to prem ses, due to arrest,

m ght cause those inside to dispose of evidence); United States

v. Gardner, 553 F.2d 946 (5th Cr. 1977) (narcotics-rel ated
arrest outside hone, involving agents in five cars with guns
drawn, coupled wth know edge that drugs were inside the hone
and a femal e suspect renmined inside, provided agents with
reasonabl e belief that an inmediate entry was necessary to
prevent disposal of drugs inside hone).

For exanple, in United States v. Elkins, the Sixth Crcuit

held that a warrantless entry was justified once a surveill ance
team had reveal ed their presence and a reasonably cauti ous
person woul d have concl uded that El kins had seen the officers
and, therefore, would “prudently proceed to dispatch al

possi bl e evidence.” 732 F.2d 1280, 1285 (6th Gr. 1984). In
that case, officers had probable cause to believe that Elkins
was involved in narcotics trafficking, had recently participated
in a controlled delivery of cocaine, and that he was currently
in his residence. |Id. at 1284. Agents established surveillance
around El kins’s honme and began the process of obtaining a search

warrant. |d. at 1283-84. Two cars then drove down Elkins’'s

14
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driveway, including a vehicle associated with El kins, and the
“entire surveillance teamof four or five cars” converged on the
driveway to halt the departing vehicles. Id. at 1283. After
determ ning that Elkins was not in either car, the agent in
charge determ ned that the occupants of the house had probably
seen the commotion and were in the process of destroying
evidence. 1d. Agents then entered the house, nade a protective
sweep, and took several individuals into custody. Id. at 1283-
84. The Court found that after causing the commotion in the

dri veway and di scovering that neither person arrested was

El kins, “a reasonably cautious person woul d quickly concl ude

t hat El kins, who was still in the house, had seen the hubbub,
realized the situation, and woul d prudently proceed to dispatch
all possible evidence.” 1d. at 1285. Mdyreover, the court

concl uded, that evidence would reasonably be expected to include
addi ti onal cocai ne, books and records of the enterprise, and
drug paraphernalia. 1d. The court further explained that once
the agents entered the prem ses, they were required to sweep for
weapons and the safety of all concerned, and that this was done
wth mniml intrusion. Id.

In United States v. Mtchell, this Court arrived at the

same conclusion in a case with simlar facts. 12 Ml 265 (CVA
1982). In that case, an informant provided the Arnmy Cri m nal

| nvestigation Cormand (CID) with information indicating that

15
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Mtchell had heroin in his off-post apartnment in Germany and he
woul d have it until he left for work the next norning. 1d. at
266. A CID agent sent the informant, with marked noney, to nake
a control | ed purchase of heroin fromMtchell. 1d. The

i nformant conpl eted the transaction inside the apartnent and
reported back to the agent. 1d. The agent then repeatedly
attenpted to coordinate with the Gernman police and have them
conduct a search of the premses. |d. at 267. The Gernman
police did not respond pronptly, so the agent went to Mtchell’s
apartnent to secure it until the German Police could performa
search. 1d. The agent feared that Mtchell would be |eaving
for work because it was alnost 7:00 a.m The agent asked the
informant to ring Mtchell’s doorbell in order to gain entry

t hrough the front door of the apartment building. 1d. Wen the
i nformant subsequently entered Mtchell’s apartnent, having been
invited by Mtchell, the informant | eft the front door open.

Id. Wiile the agent waited in the hallway outside Mtchell’s

front door, his walkie-talkie began to sound. 1d. At that
point, “Mtchell stuck his head back out the door” and the agent
told himhe was under apprehension. 1d. Mtchell pulled back
into the apartnent and the agent told himto have a seat until
the German police arrived. I1d. Mtchell subsequently tried to

t hrow evidence out the wi ndow. |d.

16
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VWhile the mlitary judge declined to uphold the arrest of
Mtchell in the apartnent based on a theory of hot pursuit, the
j udge concl uded that “exigent circunstances existed which
justified apprehending Mtchell inside his private dwelling.”

Id. at 268. The judge observed that “if the agent had taken
the tine to get the proper authorization froman appropriate
commander, ... the lapse of tine required to do so woul d have,
in this case, jeopardized the possibility of recovering the
recorded noney.” |d. The mlitary judge explained further that
it is not required under those circunstances for the agent
to ... speculate on when or even if the accused would exit
his dwelling so that the apprehension could be made outside
in a public place. Even though the agent had sone reason to
believe that he m ght conme out[,] it was by no neans
certain that he would within any reasonable tine. And
that[,] coupled with the uncertainty as to what m ght be
happening to evidence in the apartnent in the neantine, |

think, justifies the warrantless entry to make the
appr ehensi on.

This Court explicitly held in Mtchell that the phrase
“exigent circunstances,” as used in Payton, was intended to
enconpass the danger of destruction of evidence. [|d. at 270.
Thus, the Court affirnmed the trial judge' s conclusion that the
warrantless entry into the apartnment was fully justified by
“exigent circunstances.” This Court surmsed that if Mtchel
had not been pronptly apprehended, and the agent had conti nued

his surveillance, “there was the risk that [the] appellant m ght

17
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notice that he was being watched or m ght see the German police
arriving” and be alerted to destroy the contraband before it
could be discovered. |Id.

Li kew se, in this case, exigent circunstances arose once SA
Coyl e and his col |l eagues, “in two or three cars,” approached HW
Quest and his friend outside the Jackson Avenue house. Once the
NCI S agents had “tipped their hand,” SA Coyle could have
reasonably believed that appellant would have noticed what was
happeni ng out front and woul d destroy evidence of his credit
card schenmes. SA Coyl e knew before he went to Jackson Avenue
t hat appel | ant was suspected of being involved in an extensive
fraud schene, and that he always carried a knapsack that m ght
contain evidence of the fraud. It is reasonable to assune that
SA Coyl e woul d have deduced that the evidence contained in the
knapsack m ght include itens that are easily destroyed, such as
docunents, credit card receipts, or credit card nunber
information. SA Coyle knew that appellant was a deserter, and
that appellant |ikely understood that the Navy woul d be | ooking

for himé Mor eover, once appellant tentatively peeked his head

31In United States v. Ayala, 26 MJ 190, 193 (CMA 1988), this Court held, inter
alia, that the appellant’s “actions in putting in for retirement and
clearing his quarters were strong indications of an intention on his part to
flee.” This was one of two factors considered in determning that exigent
circunstances existed to justify appellant’s inmedi ate apprehensi on w t hout
aut hori zati on of his commander. Likew se, because appellant was a deserter,
and had deliberately absconded fromthe Navy, SA Coyle could reasonably have
bel i eved that appellant mght flee the area before he could obtain a search
warr ant .

18
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around the corner of the living room wth a scared | ook on his
face, SA Coyle had even nore reason to believe that, if allowed
to, appellant would attenpt to destroy evidence of his crines.
This also is not a case where | aw enforcenent officers
“manuf act ured” exigent circunstances to obtain entry into HW

@Quest’s hone. See United States v. Tarazon, 989 F.2d 1045, 1050

(9th Cir. 1993)(officers did not create exigent circunstances as
means of obviating need for obtaining warrant when they believed
they had probable cause to enter only after they went to
establ i shment and circunstances arose indicating that suspects

i nside m ght suspect presence of |aw enforcenent and destroy
evidence). To the contrary, SA Coyle did not know whet her
appel l ant was at the Jackson Avenue house until HW Guest told
himso. At that point, the “cat was out of the bag, and exigent
ci rcunst ances arose justifying the entry into the house.

It is worth noting that the intrusion here was m ni mal and
tailored to the circunstances as they devel oped. The NC S
agents did not conduct a search of HW2 Cuest’s house; rather
they nmerely seized appellant’s knapsack, which was found near
appel l ant, and his duffel bag, which HW Guest |ocated for the
NCI S agents. To the extent that HW QGuest’s privacy interests
were invaded that day, the intrusion was renarkably
circunscri bed and reasonable in the face of rapid devel opnents.

I ndeed, if NCI'S agents had pursued an alternate course of action

19
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and secured the Jackson Avenue house while they sought a search
warrant, HW Guest’s privacy interests as a resident and
honmeowner woul d have been invaded in a nuch nore onerous
fashion. At a mninum he would have been prevented from
enjoying the interior of his house for a nmuch | onger period of
time. It is also reasonable to assunme that, had the NC S agents
obt ai ned a search warrant, the search for evidence would have
taken nmuch | onger and woul d have involved a | arger area of the

house. See Chanbers v. Maroney, 399 U. S. 42, 51 (1970) (Court

unwi Il ling to characterize an i Mmedi ate search as a greater
intrusion than a seizure and an indefinite imobilization while

securing warrant); United States v. Johnson, 862 F.2d 1135, 1139

(5th Cr. 1988) (detaining suspects whil e obtaining search
warrant nore intrusive than i mredi ate search).

Because the NCI S agents acted reasonably in the face of
exi gent circunstances, the evidence seized as a result of that
appr ehensi on was properly admtted by the mlitary judge.

Excl usi onary Rul e

The exclusionary rule has been applied by federal, state,
and mlitary courts to violations of the Fourth Amendnent right
to privacy, violations of the Fifth Anmendnent, U.S. Const.
anend. V, due process and self-incrimnation clauses, and Sixth
Amendnent, U.S. Const. anend. VI, right to counsel. In

describing the application of the exclusionary rule, the courts
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have, over the years, declined to apply the exclusionary rule
where there is attenuation, an independent source, or inevitable
di scovery. Regardless of the violation, courts have applied the

Brown v. Illinois, 422 U S. 590 (1975), factors. Thus, | agree

with the magjority in applying the Brown factors to this case.
On Issue Ill, | dissent for the reasons set forth in ny

separate opinion in United States v. Tardif, = M __ (2002).
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G ERKE, Judge (concurring in part and dissenting in part):

| agree with the | ead opinion’ s disposition of Issue III
Wth respect to Issues | and Il, | agree with the |ead opinion's
concl usion that appellant’s apprehensi on was unl awful, because a
DD Form 553 is not the equivalent of a civilian arrest warrant.
However, | disagree with the |ead opinion’s resolution of |ssues
| and I'l. Finally, | agree with Judge Effron’s concl usi on that
all three prongs of the attenuation analysis set out in Brown v.
IIlinois, 422 US 590 (1972), would weigh in appellant’s favor if
it were applicable to this case.

The |l ead opinion’s attenuation analysis rests on the prem se
that the Governnent net its burden of proving that appellant’s

consent was voluntary. M at (23, 29-30). | disagree with

that premse. Thus, in ny view, the Brown attenuation analysis

is not applicable to this case.

The predicate question is whether appellant voluntarily
consented to the search. The |ead opinion recognizes that “if
appel l ant’ s consent, albeit voluntary, is determined to have been
obt ai ned through exploitation of the illegal entry, it can not be
said to be sufficiently attenuated fromthe taint of that entry.”

_ M (22). However, if appellant’s consent was not truly
vol untary, the search was illegal, and we do not reach the issue
of attenuation.

In my view, the mlitary judge’s finding that appellant

voluntarily consented was clearly erroneous. See United States
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v. Radvansky, 45 M] 226, 229 (1996). A mmjor factor underm ning

the mlitary judge's finding is the short tinme between the
unl awf ul apprehensi on and appel |l ant’s execution of the consent
form Appell ant was caught by surprise when Special Agent Edward
M Coyl e burst into Hospital Corpsman Second C ass (HM2) Tom
Guest’s hone, followed by three other Naval Crim nal
I nvestigative Service (NCIS) agents. Wiile surrounded by four
NCl S agents, appellant signed the preprinted consent formwthin
15-20 m nutes of his apprehension. Although the record reflects
t hat appellant was orally advised of his Article 31, Uniform Code
of Mlitary Justice, 10 USC § 831, rights, there is no evidence
that he was orally advised of his right to refuse to consent to
the search. The only evidence that appellant was aware of his
right to refuse to consent is the small print on the consent
form In contrast to the Article 31 rights advisenent form
wher e appell ant indicated his understanding of his rights by
placing his initials beside the listing of each right, appellant
did not simlarly initial the statenment on the consent form
acknow edgi ng his awareness of his right to refuse to consent to
t he search.

The Governnent had the burden of proving by clear and
convi nci ng evidence that appellant voluntarily consented. M.
R Evid. 314(e), Manual for Courts-Martial, United States (2000
ed.). Because | believe that the Governnent failed to neet its
burden of proving voluntary consent, | do not reach the

attenuati on i ssue.
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Finally, | believe that the illegal apprehension and searches
made appel | ant’ s subsequent confession i nadm ssible. Although
appel l ant was warned of his Article 31 rights, he was not given a
cl eansing warning. Once the incrimnating evidence was sei zed
during the searches of the knapsack and the duffel bag, the
Governnment had a heavy burden to show that appellant’s subsequent
wai ver not only nmet the standard of voluntariness under the Fifth
Amendnent, U.S. Const. anend. V, and Article 31, UCMJ, but that
it was “sufficiently an act of free will to purge the primary
taint” of the previous unlawful apprehension and search. Brown,

422 U. S. at 602, (quoting Wwhng Sun v. United States, 371 U S

471, 486 (1963)). In ny view, the Governnent failed to carry its
burden, and the mlitary judge erred by admtting the confession
i nto evidence.

| would set aside the affected findings and sentence and

aut hori ze a rehearing.
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EFFRON, Judge (concurring in part and dissenting in part):

| agree with the |ead opinion’s conclusion that, at a
mnimum a remand i s necessary to address the violation of
appellant’s right to reasonably pronpt post-trial processing.
al so agree with the |ead opinion s conclusion that under the
Fourth Amendnent, U.S. Const. anmend. |V, and RCM 302, Manual for
Courts-Martial, United States (2000 ed.), a Departnent of
Defense (DD) Form 553 is not the equivalent of a civilian arrest
warrant. For the reasons set forth below, | respectfully
di sagree with the I ead opinion’s conclusion that no relief is
warranted with respect to the violation of appellant’s rights
under the Fourth Amendnent and R C M 302.

The Naval Crimnal Investigative Service (NCI'S) agents
entered a private home without a valid warrant to apprehend
appel l ant for unauthorized absence. M at (19-20).
According to the mlitary judge, their subsequent search of
appel l ant’ s bel ongi ngs was not justified by exigent
ci rcunst ances, such as protection of the safety of the NC S
agents, and did not otherwi se constitute a valid search incident
to apprehension. In |ight of these considerations, the critical
issue in this case is whether the Fourth Anendnent violation
i nperm ssibly tainted appellant’s subsequent consent to the

search of his bel ongi ngs.
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The |l ead opinion relies on Brown v. Illinois, 422 U S. 590

(1975), for the analytical framework. Brown involved the

adm ssibility of a confession obtained after an illegal arrest.
As noted in the | ead opinion, the Suprene Court identified the
critical issue as whether the statenent was “the product of free
wll,” which it viewed as an issue to be “answered on the facts
of each case” in which “[n]o single fact is dispositive.”
M at (22)-(23)(quoting Brown, 422 U S. at 603). The Court
enphasi zed the inportance of considering admssibility “in |ight
of the distinct policies and interests of the Fourth Anendnent,”
and identified three relevant factors: (1) “[t]he tenporal
proximty of the arrest and the confession”; (2) “the presence
of intervening circunstances”; and (3) “particularly, the
purpose and flagrancy of the official msconduct.” Brown, 422
U S at 604. In Brown, despite the fact that appellant’s
statenents were preceded by rights warnings under Mranda v.
Arizona, 384 U S. 436 (1966), the Court concluded that under the
particul ar circunstances of the case, the government had failed
to meet its burden of show ng that the evidence shoul d have been
admtted. 422 U. S. at 604-05.

In the present case, the | ead opinion applies the Brown

factors by anal ogy to assess whet her appellant’s consent to the
sei zure and search of his knapsack and duffel bag, and the

confession obtained as a result of that search, were the product
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of circunstances sufficiently attenuated fromthe Fourth
Amendnent violations. |t proceeds on the assunption that the
first two factors -- tenporal proximty and intervening
circunmstances -- favor appellant. See _ M at (26). Assumng
that Brown is applicable to the present case,E]the validity of
t he consent under the |lead opinion's anal ytical framework turns
on Brown’s third factor -- the purpose and flagrancy of the
of ficial m sconduct.

The Governnent bears the burden of denonstrating
attenuation of appellant’s consent fromthe precedi ng
illegalities by clear and convincing evidence. MI.R Evid.

314(e)(5), Manual, supra; see also Florida v. Royer, 460 U. S

491, 507-08 (1983). For the reasons set forth bel ow, the

Government did not carry its burden in the present case.

DI SCUSSI ON

The draft opinion concludes that the consent was

sufficiently attenuated under Brown’s third factor, relying on

Speci al Agent (SA) Edward M Coyle’'s belief that he had a valid
warrant to apprehend appel |l ant for unauthorized absence, his

concern for safety during the apprehension, and his use of a

1 But cf. People v. Robbins, 369 N E.2d 577, 581 (1977) (hol ding that the Brown

analysis ordinarily is not necessary when an illegal search constitutes the
“poi sonous tree” that produces a confession because “[c]onfronting a suspect
with illegally seized evidence tends to induce a confession by denobnstrating

the futility of remaining silent.”)
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formthat advised appellant of his right to refuse perm ssion
for the search. M at (30-35). SA Coyle’ s actions,
however, went far beyond these considerations, providing
substanti al evidence of purposeful and flagrant conduct in

di sregard of applicable restrictions on search and sei zure.

1. Purpose
The record indicates that although SA Coyl e believed he had
a valid warrant to apprehend appellant for desertion, the
primary purpose of the |law enforcenent activity at issue was to
search and sei ze appellant’s knapsack in furtherance of the

ongoi ng fraud investigation. SA Coyle had been advi sed that

“whenever [appellant] went out, he carried . . . a black
knapsack, which was known to carry . . . fraudulent credit cards
or stolen credit cards and credit card receipts.” Wen SA Coyle

went to the private residence to apprehend appell ant, he knew
that he | acked probable cause to obtain a warrant to search for
evi dence of the aforementioned financial crines, and that he
coul d not seize appellant inside a third party’s home w thout a
search warrant. Hi's plan was to set up surveillance on the
private residence, wait for appellant to depart, apprehend him
out si de, and seize the knapsack incident to the apprehension.

See Payton v. New York, 445 U. S. 573 (1980); WIson v. Layne,

526 U.S. 603, 611 (1999). Despite his stated belief that he
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could not enter the prem ses without a search warrant, SA Coyle
entered anyway, in the absence of either exigent circunstances
or the honeowner’s consent.

Even if SA Coyle had a reasonable belief that the DD Form
553 was a substitute for a civilian arrest warrant, his actions
exceeded the scope of authority that would have inhered in an
arrest warrant, including the limted authority to take
protective actions. See Discussion, infra part 2. Once SA
Coyl e apprehended appel |l ant three feet inside the hone of
Hospi tal Corpsman Second C ass (HWR) Tom Guest, the arrest was

conplete and further entry was not authorized. See Payton,

supra; United States v. Al brektsen, 151 F.3d 951, 954-55 (9th

Cr. 1998); see also Dunaway v. New York, 442 U.S. 200, 218

(1979) (quoting Brown, 422 U.S. at 605).EI The disregard of well -
established principles of |law by an experienced | aw enfor cenent
of fi cer underscores the purposeful and flagrant nature of the

Fourth Anendnent viol ati ons.

20t is noteworthy that the mlitary judge expressly found that, at the tine

of the officers’ entry:

No exigent circunstances existed requiring i nedi ate apprehensi on of
[Appellant]. [Appellant] nade no effort to escape and engaged in no
peculiar actions. NC'S knew of no evidence that could be destroyed or
secreted away, and [ SA] Coyle had with himenough back up agents to
secure the prenises and obtain a separate warrant had he chosen to do
Sso.
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2. Safety
When executing an arrest warrant in a honme, |aw enforcenent
officials may conduct a protective sweep incident to the arrest
if they have “a reasonabl e belief based on specific and
articulable facts which, taken together with the rational
i nferences fromthose facts, reasonably warrant[s] the officer
in believing that the area swept harbor[s] an individual posing

a danger to the officer or others.” Maryland v. Buie, 494 U. S.

325, 327 (1990)(quoting Mchigan v. Long, 463 U.S. 1032, 1049-50

(1983); Terry v. Chio, 392 U S. 1, 21 (1968)). The search nust

be “narrowy confined to a cursory visual inspection of those

pl aces in which a person m ght be hiding,” and, consistent with
Payton, may | ast “no |longer than is necessary to dispel the
reasonabl e suspi ci on of danger and in any event no | onger than
it takes to conplete the arrest and depart the prem ses.” 1d.

at 335-36. Likewise, if lawfully within the prem ses to nmake an
arrest, the police my search the premises in order to | ocate
the individual to be arrested. 1d. at 330.

In this case, even if SA Coyle had possessed a valid arrest
warrant, his conduct far exceeded the authority that would have
been provi ded by such a docunment. Under Payton and Bui e,
requi renents whi ch woul d have been well-known to an experienced
| aw enforcenment official such as SA Coyle, with a decade of

field experience, an arrest warrant woul d have conferred the
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l[imted authority to: (1) enter the hone, which according to SA
Coyl e invol ved a distance of only three feet; (2) |locate and
apprehend appellant in the foyer; and (3) renove appellant from

the prem ses. See Al brektsen, 151 F.3d at 955 (“[T] he nere

exi stence of an arrest warrant does not authorize entry into a
def endant’ s hone, where there is no necessity to enter because
t he defendant can be arrested at the threshold”); Horton v.
California, 496 U S. 128, 140 (1990)(“If the scope of the search
exceeds that permtted by the terns of a validly issued warrant
t he subsequent seizure is unconstitutional w thout nore”).
Once the | aw enforcenment officials entered the dwelling and
apprehended appellant in the foyer, appellant’s seizure for
unaut hori zed absence -- “the objective of the authorized

intrusion” -- was conplete. See WIson, 526 U S. at 611

Neverthel ess, the NCIS agents did not renove appellant fromthe
prem ses, but instead, continued the intrusion into the hone to
further the ains of a separate matter -- the fraud

i nvestigation. They noved appellant into the living room
searched the couch for weapons, placed himon the couch,
retrieved a consent to search formfromtheir autonobile,
procured appellant’s signature on the consent form obtained HW
Guest’s consent to search the hone for appellant's bel ongi ngs,

sei zed the knapsack and a duffel bag, and then departed.
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Al though it was well within his authority to take actions
necessary to protect his safety and the safety of his fellow | aw
enforcenment officers, SA Coyle’s actions reflect that his
concern over the contents of the knapsack prevail ed over
concerns about safety. He not only failed to conduct a
protective sweep of the residence upon entry, but he also sent a
| one agent upstairs with the owner of the residence to secure
appellant’s duffel bag. SA Coyle went well beyond the steps
necessary to apprehend appellant and renove himfromthe
residence -- out of the range of potential weapons and
acconplices. |Instead, SA Coyle noved appellant further into the
resi dence. He noved appellant fromthe foyer, where the itens
were not within appellant’s reach, into the living room near
the itenms he wanted to search. Such actions nmake it
i nappropriate to rely on officer safety as a basis for
sustai ning the consent under Brown, and underscores the
pur posef ul ness of the Fourth Amendnment violations. Cf. United

States v. Mason, 523 F.2d 1122, 1126 (D.C. Gr. 1975) (officers

conducting an arrest may not “lead the accused fromplace to
pl ace and use his presence in each location to justify a 'search

incident to arrest'”).
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3. The Consent Form

The | ead opinion notes that the formused to record
appel l ant’ s consent stated that he could refuse to grant
perm ssion to search. The |ead opinion contends that because
there is no legal requirenment to provide such advice, provision
of such advice suggests that the NCI S agents were not attenpting
to exploit the illegality and, therefore, did not act in a
purposeful or flagrant manner. ___ M at (30).

It is noteworthy that the information at issue was
contained in a preprinted form and was not verbally
communi cated to appellant. Appellant was apprehended at 1:25
p.m, and he signed the consent formw thin 15 to 20 m nutes of
hi s apprehensi on while surrounded by four NCI'S agents. Although
the record reflects that appellant was advised orally of his
rights against self-incrimnation under Article 31, Uniform Code
of Mlitary Justice, 10 USC § 831, the record does not reflect
any oral advice of his right to refuse consent to the search.
| nstead, the only evidence of advice regarding the search was
the small print on the consent formthat was provided to
appellant in the i medi ate environnent of his apprehension.
Under these circunstances, use of a preprinted form does not
satisfy the Governnent’s burden to show that the officer’s

conduct was neither purposeful nor flagrant. Cf. United States

v. Ranpbs, 42 F.3d 1160, 1164 (8th G r. 1994)(use of a consent
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formfollowng a | engthy conversation between the officer and
accused indicated a |l ack of flagrant officer conduct when the
of ficer also explained in English and Spani sh that appell ant had
a right to refuse consent). Furthernore, advisenent of rights
al one does not act to sever the taint of the prior illegality.

Brown, 422 U. S. at 603.

4. Concl usi on

SA Coyl e sought to secure appellant’s knapsack in
furtherance of a financial fraud investigation. He |acked
probabl e cause to seize this item so he sought to capitalize on
an unrel ated charge of unauthorized absence as a neans of
apprehendi ng appel l ant while carrying the knapsack. His plan
did not work as he had hoped, however, because he confronted
appel  ant when he was not carrying the knapsack. The scope of
the DD Form 553 relied upon by SA Coyle was |imted to
appr ehensi on for unauthorized absence, and the actions of the
NCI S agents in nmaking that apprehension went far beyond the
requi renents for an apprehension or protection of officer
safety.

The | ead opinion suggests that SA Coyle acted with a
subj ective good faith belief that his actions were permssible.

M) at (30-33). W need not reach a judgnent, however, as to

his subjective beliefs. The attenuation analysis in Brown

10
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cautions against reliance on the subjective good faith of a | aw
enforcenment officer, particularly with regard to assessing the
pur posef ul ness and flagrancy of the | aw enforcenent officer’s

conduct. Brown’s attenuation analysis is designed to aneliorate

the societal costs of enploying the exclusionary rule by
precluding its application at the point where it loses its

deterrent effect. As the Supreme Court noted in United States

v. Leon, 468 U. S. 897 (1984), “[i]f subjective good faith al one
were the test, the protections of the Fourth Anmendnent woul d
evaporate, and the people would be ‘secure in their persons,
house, papers, and effects’ only in the discretion of the

police.” 1d. at 915 n.13 (quoting Beck v. Chio, 379 U S. 89, 97

(1964)). W should evaluate an officer’s conduct by considering
whet her a reasonably well-trained officer woul d have acted

simlarly under the circunmstances. I|d. at 923; see also Milley

v. Briggs, 475 U S. 335, 345 (1986)(“reasonably well-trained
officer” is standard for assessing whether an officer is
entitled to qualified inmmunity for applying for a warrant that

i s subsequently held invalid for |ack of probable cause). In
the present case, a reasonably well-trained officer should have
known that the scope of the | aw enforcenent investigation
undertaken after apprehensi on of appellant was not perm ssible

under wel |l -established | aw.

11
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Under these circunstances, the Government has not net its
burden to denonstrate the validity of the consent under the
third prong of Brown. | also agree with Judge G erke's
conclusion that the Governnment has not net its burden under
appl i cabl e voluntariness standards. The evidence obtained as a
result of the search, including appellant’s rel ated confessi on,
shoul d have been suppressed. Qur Court should set aside the

affected findings and the sentence, and authorize a rehearing.

12
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SULLI VAN, Seni or Judge (concurring in part and dissenting in

part):

| would affirmthis case, and | see no reason for a remand.
| only agree with the | ead opinion that evidence seized from
appel l ant’ s knapsack and duffel bag and his confession at the
Naval Crimnal Investigative Service (NCIS) field office were
adm ssible at his court-martial. | do not agree with the | ead
opi nion’s conclusion that appellant’s arrest, without civilian
search or arrest warrants, violated the Fourth Amendnent.
Moreover, | do not agree with its remand of this case under

United States v. Tardif, __ M __ (2002). See id. (Sullivan,

S.J., dissenting).

Appel  ant was arrested in Hospital Corpsman Second C ass
(HWM2) Tom Cuest’s private off base residence in Chesapeake,
Virginia, by Special Agent (SA) Edward M Coyle, a civilian
speci al agent of the NCIS. H's arrest was directed by a conmand
- issued Departnent of Defense Form 553 (Sep 89) Report of
Deserter/ Absentee Wanted By The Arned Forces, and Article 8,

Uni form Code of MIlitary Justice, 10 USC 8838. In ny viewthis
arrest order is the equivalent of a civilian arrest warrant for

pur poses of Fourth Amendnent analysis. See generally, United

States v. Stringer, 37 Ml 120, 126 (CVA 1993); see also United

States v. Mtchell, 12 M} 265, 269 (CVA 1982); «cf. United States

v. Thonpson, 33 MJ 218, 219 (CMA 1991)(noting that accused was

arrested in residence in civilian community during undercover
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operation involving Air Force Ofice of Special Investigations
agents). Wether appellant was a house guest rather than a
resident of HW Guest’s house, for purposes of the Fourth
Amendnment and R C M 302(e), Manual for Courts-Martial, United
States (1995 ed.), is an interesting question of |aw which | need

not answer in this case. See Watts v. County of Sacranento, 256

F.3d 886, 889 (9'" Cir. 2001); cf. United States v. Gamez- Ordufio,

235 F.3d 453, 458-460 (9'" Gir. 2000); United States v. Sal azar,

44 M) 409, 414 (1996).

In this case, the owner of the house, HW Cuest, tried to
| ure appellant out of his house so that the NCI S agents, arned
with a properly authorized arrest docunent, could nake a safe
arrest. Wen appellant showed hinself to SA Coyle at the doorway
of the house during this attenpt, SA Coyle acted reasonably to
pursue and sei ze appell ant when he suddenly retreated into the
living roomof the house. SA Coyle testified that he was
concerned for “officer safety” since he could not tell whether
anyone el se or any weapon was in the living roomwhere appel | ant
fled.

In my view, this evidence shows that the | aw enforcenent
of ficers acted reasonably and responsibly in seizing appellant in

the house of HW Guest. See United States v. Santana, 427 U.S.

38 (1976). Furthernore, HW Guest consented to the search of his
home. The Fourth Anmendnent requires only that searches and
sei zures be reasonable. That is what the record in this case

supports. Accordingly, | see no unreasonabl e search and sei zure
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in violation of the Fourth Anmendnent in these circunstances. | d.

See generally United States v. Stringer, 37 Ml at 126, 129 n. 4;

United States v. Visser, 40 MJ] 86, 91 (CVA 1994) (both applying

“reasonabl eness” standard to neasure Fourth Anendment

constitutionality of governnent action in mlitary context).



	Judgement of the Court
	Crawford concurring in part and dissenting in part
	Gierke concurring in part and dissenting in part
	Effron concurring in part and dissenting in part
	Sullivan concurring in part and dissenting in part

