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Chi ef Judge CRAWFORD del i vered the opinion of the Court.
Contrary to her pleas, appellant was convicted by officer
menbers at a general court-martial of conduct unbecom ng an
officer by failing to pay a just debt and altering a prom ssory
note and lying about it, in violation of Article 133, Uniform
Code of Mlitary Justice (UCM]), 10 USC § 933. Appellant was
sentenced to a dism ssal, reprimand, and forfeiture of all pay
and al l owances. The convening authority approved the sentence
of a dism ssal, reprimand, and forfeiture of $2,472 pay per
nmonth for eighteen nonths. The Arny Court of Crim nal Appeals
nodi fied the findings on the grounds of factual insufficiency
and reassessed the sentence. The Court of Crimnal Appeals
di sapproved the dism ssal and further reduced the forfeitures
and nodified the reprimand. 54 M} 796, 806-08 (2001).
We granted review on the foll ow ng issue:
VWHETHER THE M LI TARY JUDGE ERRED BY FAI LI NG
TO SUPPRESS APPELLANT” S JULY 1, 1997, ORAL
STATEMENT TO CPT C, IN WH CH CPT C FAILED TO
PROVI DE APPELLANT W TH ARTI CLE 31, UCMJ,
WARNI NGS.
We hold that Captain (CPT) C violated Article 31, but

i ndependent evi dence supporting the conviction renders the error

har m ess.



United States v. GQuyton-Bhatt, No. 01-0386/ AR

FACTS
I n August 1996, after seeing a 1986 Jaguar advertised for

sale, appellant net with the owner, Sergeant First C ass (SFC
R They discussed the terns of buying the vehicle. Appellant
told SFC R that she had pay problens and wanted to work out sone
financial ternms for buying the vehicle. She agreed to buy the
vehicle for $8,000, paying $500 per nonth for eight nonths, and
t he remai nder, $4,000, when she settled on a house she hoped to
buy. SFC R did not think there would be a financial problem

si nce appell ant was a psychol ogi st at Madi gan Hospital, Fort
Lewi s, Washi ngton, and an officer. The next day, at her
request, he gave appell ant i medi ate possession of the Jaguar.
Later that week, she canme to his office and gave SFC R $500 cash
as an initial paynment on the Jaguar.

In Septenber 1996, appellant did not nake any paynent.
SFC R left Fort Lewis on Septenber 5, on energency |eave, and
after tenporary deploynment to Korea, returned to Fort Lewis in
m d- OCct ober. \When he returned, he called appell ant about
paynments, and she said she was having financial problens. Like
Septenber, SFC R did not receive any paynents during Cctober or
Novenber .
I n Novenber, SFC R again deployed to Korea. He had the

Sergeant Major nmake an inquiry, and he called appellant hinself.

Appel lant told both that she was still having pay problens.
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When he returned from depl oynment in Novenber, SFC R thought it
was tine to put the contract in witing. Appellant agreed and
signed a prom ssory note dated Novenber 1, 1996. The prom ssory
note, when originally executed by appellant, indicated that
appel l ant woul d not begin paying on the car until January 15,
1997.

I n Decenber, SFC R received no paynment from appellant. He
contacted her again, and she said she was still having pay
problens. She told SFC R that she had executed the prom ssory
note and set paynents to begin in January, w thout consulting
him SFC R asked at that tinme if appellant wanted himto take
the vehicle back. She said, “No ... you don’t want to sell ne
the vehicle?” SFC R did not press her about the prom ssory note
because he thought that when appellant’s pay issue was settled,
she woul d pay the total anobunt.

In January 1997, SFC R had not received a copy of the
prom ssory note or any paynent beyond the initial $500 one.
However, appellant said she was going to start paying on the
prom ssory note. She did not. SFC R nade another inquiry in
January, and appellant said she was still trying to rectify her
pay. He then asked for and received a copy of the prom ssory
not e.

Prior to giving SFC R a copy of the prom ssory note,

appel  ant changed the first paynment due date from“1/15/97” to
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“4/ 15/ 97" and added the followi ng sentence: “Due to unexpected
expenses incurred on 1/5/97, to the tune of $550.00, to replace
starter and battery the nonthly paynents will have to be del ayed
until 6/16/97.” Wen SFC R noticed the changes to the docunent,
he was upset and called appellant. She responded that there was
“nothing wong with it [the prom ssory note]” and reiterated
that she would pay SFC R, but now not until June. At trial, the
def ense conceded that appellant had changed the docunent.

Wi | e depl oyed in Canada for two nonths, SFC R did not
recei ve any paynents. He called appellant upon his return, and
she said that she still had financial problens. SFC R did not
recei ve any paynents in April, My, or June. In June, SFC R
| earned that the vehicle had been | eft on the side of the road.
He then asked appellant for all the |egal docunents, |icensing,
and registration, so he could register the car.

On July 1, 1997, SFC R took the prom ssory note to First
Li eutenant (1LT) C, a new | egal assistance officer, for advice.
The docunent was dated Novenber 1, 1996. SFC R showed 1LT C the
prom ssory note and pointed out that appellant had changed the
starting date of the paynents from January 15, 1997, to Apri

15, 1997. SFC Rtold 1LT Cthat he did not agree to the change.
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After exam ning the changes on the prom ssory note,ﬂ.lLT C
“reviewed the elenents of the offense of forgery in the Manua
for Courts-Martial and determ ned that the accused may have
commtted such an offense.” He called appellant, but she was
unable to talk to him because she was with a client. Later
while talking to her, he thought the best way to hel p SFC R was
to pursue crimnal action rather than civil action because she
had “commtted a crinme.” He then contacted the trial counsel
for appellant’s unit. Based on SFC R s conversation with 1LT C,
SFC R foll owed up on the progress of the “crimnal |aw’ action.

1LT C, now CPT C, testified that appellant admtted to
buyi ng the car and owi ng the noney to SFC R for nearly a year,
but was not going to pay. According to CPT C, she told him
“You couldn’'t get blood froma stone.” He also testified that
he reviewed the altered prom ssory note prior to calling
appel | ant .

DI SCUSSI ON

Article 31(b), UCMIJ, 10 USC § 831(b), states:

No person subject to this chapter my
interrogate, or request any statenent from
an accused or a person suspected of an

offense without first informng him of the
nature of the accusation and advising him

1 Appel | ant was charged under Article 133 for, among other things, unlawfully
altering the promi ssory note. However, the Court of Crimnal Appeals
excepted this | anguage out of the specification for |ack of factual
sufficiency, holding that appellant was not legally obligated to execute the
prom ssory note and was not prohibited by | aw from changing the terns prior
to providing SFC Rwith a copy. 54 M at 807
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that he does not have to nmake any statenent
regarding the offense of which he is accused
or suspected and that any statenent nade by
hi m may be used as evidence against himin a
trial by court-martial.

The court belowrelied on United States v. Duga, 10 Ml 206

(CVA 1981), in which we applied a two-prong test to determ ne
whether a warning is required :

[1]n each case it is necessary to determ ne

whet her (1) a questioner subject to the Code was
acting in an official capacity in his inquiry or
only had a personal notivation; and (2) whether
t he person questioned perceived that the inquiry
i nvol ved nore than a casual conversation

Id. at 206. The court noted that in applying this test,

Article 31, UCMJ, warnings are not required to be
given by: (1) a mlitary doctor, psychiatric
social worker, or nurse prior to asking questions
of a patient for nedical diagnosis or treatnent;
(2) an in-flight aircraft crew chief prior to
questioning, for operational reasons, an
irrational crewran about possible drug use; (3)
mlitary pay officials questioning a servicenenber
about a pay or allowance entitlenent; or (4) a
negotiator trying to end an arned standoff,

provi ded the discussion was truly designed to end
the standoff, rather than to obtain incrimnating
statenents to be used agai nst the suspect at
trial. However, mlitary appellate courts have
al so held that mlitary defense counsel nay not
deliberately seek incrimnating answers froma
suspect unrepresented by counsel w thout first
giving Article 31, UCMI, rights warnings.

54 M) at 802 (footnotes omtted).
But this case is distinguishable. CPT C, upon being shown
the prom ssory note, suspected forgery and felt appell ant had

commtted a crimnal offense. He did not even recommend SFC R
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pursue civil action because he felt crimnal action through
appel l ant’ s prosecutor was the best way to help SFC R CPT C,
using the authority of his position, called appellant to solicit
information on the matter. Based on CPT C s testinony, we
conclude he was acting as an investigator in pursuing this
crimnal action. As such, he was required to give an Article 31
war ni ng.

However, in the context of the court-martial, the error was
harm ess beyond a reasonabl e doubt, as nearly all of the
i nformation secured by CPT Cin his conversation with appellant
was introduced at trial through independent sources. See

generally Murray v. United States, 487 U S. 533, 537 (1988).

The victim s testinony, docunentary evidence, and
adm ssions by appellant establish that SFC R and appel | ant
agreed that she would buy his Jaguar for $8,000. Because she
was having financial problenms, she agreed to pay $500 a nonth
for eight nonths and then the renmainder of $4,000 in a |unp sum
Thi s agreenent took place in August 1996, at which tine
appel | ant t ook possession of the vehicle. From August 1996
t hrough June 1997, SFC Rtried to collect from appellant, but
each tinme, she indicated that she was having pay probl ens.
Eventual |y, pursuant to SFC R s request, appellant had a
prom ssory note notarized in Novenber 1996. The defense

conceded that after its notarization, appellant changed the
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terms of the prom ssory note.E] Appel l ant testified that she
eventually left the vehicle damaged on the side of the road.
She al so never registered the vehicle in her nane. Wile she
was claimng to have pay problens, her financial records for
t hose many nonths were introduced and showed that she was
receiving bi-nonthly pay, as well as various allowances and
| oans.

In closing, trial counsel referred to CPT C s testinony
t hat appellant had stated, “You can’'t get blood froma stone.”
Thi s argunment, however, was de minims in the context of the
case.

DECI SI ON
This decision of the United States Arnmy Court of Crim nal

Appeal s is affirnmed.

“

2 However, the Court of Criminal Appeals was not persuaded beyond “a
reasonabl e doubt that SFC R did not acquiesce to the 16 June 1997 date for
resunpti on of payments, as reflected in the altered prom ssory note,” and
nodi fied the specification accordingly. 54 Ml at 806-07.
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SULLI VAN, Seni or Judge (concurring in the result):

| agree with the Court of Crimnal Appeals, which applied al
this Court’s precedent to the granted issue in this case. See

United States v. Swift, 53 Ml 439, 445-46 (2000); United States

v. Loukas, 29 MJ 385 (CMA 1990). It said:

The issue is not whether the questioner is
participating in any official questioning,
but rather whether the primary focus of
the questioning relates to an official |aw
enforcenent or disciplinary investigation
or inquiry.

United States v. @Quyton-Bhatt, 54 MJ 796, 803 (Arny &. Cim

App. 2001). | would affirmunder United States v. Loukas, supra.

| do not believe that United States v. Duga, 10 M} 206 (CNVA

1981), requires that every official conversation start with

Article 31 warnings. United States v. Loukas provides a nore

rel evant approach to the instant case. In Loukas, we held a crew
chief’s questioning of an accused about drug use during a plane
flight, even though he nmay have suspected drug use, was not a |aw
enforcenent or disciplinary investigation and, thus, the crew
chief was not obligated to warn the soldier of his rights under
Article 31, UCMI. In the instant case, 1LT C was performng a

| egal assistance duty to try to get appellant to pay his client
money for his car. This conversation was official, but it was

not a |l aw enforcenent or disciplinary function. Therefore, no
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Article 31 rights warning was required. See United States v.

Moses, 45 MJ 132 (1996); United States v. Raynond, 38 MJ] 136 ( CVA

1993); United States v. Loukas, supra; United States v. Fisher

21 USCMA 223, 44 CMR 277 (1972).

Finally, | would further note that the service appellate
court indicated that, at sonme point in the conversation with

appel lant, 1LT C questioned him about forgeries. United States

v. Quyton-Bhatt, supra. It further stated that at this point,

t he conversation nay have becone disciplinary, but no portions of
that conversation were admtted at trial. Accordingly, | agree
with the Court of Crimnal Appeals that this particular situation

need not be addressed.
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