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Judge G ERKE delivered the opinion of the Court.

A general court-martial conposed of officer and enlisted
menbers convicted appellant, contrary to his pleas, of raping and
sodom zing a child under the age of sixteen, in violation of
Articles 120 and 125, Uniform Code of MIlitary Justice (UCMJ), 10
USC 88 920 and 925, respectively. The adjudged and approved
sentence provides for a bad-conduct discharge, confinenent for
seventy-ei ght nonths, total forfeitures, and reduction to the
| onest enlisted grade. The Court of Crim nal Appeals affirnmed
the findings and sentence. 54 M} 664 (2000).

This Court granted review of the foll ow ng issues:

| . WHETHER THE M LI TARY JUDGE ERRED TO THE SUBSTANTI AL
PREJUDI CE OF APPELLANT BY DENYI NG THE DEFENSE' S MOTI ON TO
STAY THE PROCEEDI NGS UNTI L THE PANEL WAS PROPERLY SELECTED
SO AS NOT TO | NCLUDE THE MEMBERS OF THE FI RST BRI GADE WHO
RECEI VED AN E- MAI L FROM THE BRI GADE COVMANDER, AND/ OR
ATTENDED THE RELATED BRI EFI NG I N WH CH THE COMVANDER STATED
H' S I NTENT TO “CRUSH" THOSE WHO DI D NOT LIVE UP TO A CERTAI N
STANDARD.

1. WHETHER THE M LI TARY JUDGE ERRED TO THE SUBSTANTI AL
PREJUDI CE OF APPELLANT BY FAILING TO SH FT THE BURDEN TO THE
GOVERNMENT ONCE THE DEFENSE ESTABLI SHED A CASE OF UNLAWFUL
COMVAND | NFLUENCE BY MAKI NG A V\RI TTEN MOTI ON, APPENDI NG AN

| NCRI M NATI NG E- MAI L MESSAGE TO THE MOTI ON, AND PROFERRI NG
TESTI MONY OF A WTNESS TO A BRI EFI NG AT VWH CH THE BRI GADE
COMVANDER MADE | NAPPROPRI ATE COMMVENTS ABOQUT DI SCI PLI NE | N
THE PRESENCE OF SEVERAL COURT MEMBERS.

1. WHETHER THE ARMY COURT OF CRI M NAL APPEALS ERRED I N
ATTEMPTI NG TO “ RECREATE” THE UNLAWFUL COVVAND | NFLUENCE
HEARI NG THAT THE M LI TARY JUDGE SHOULD HAVE CONDUCTED.

| V. WHETHER THE ARMY COURT OF CRI M NAL APPEALS ERRED | N
HOLDI NG THAT THE M LI TARY JUDGE DI D NOT' ABUSE HER DI SCRETI ON
BY DENYI NG THE DEFENSE' S CHALLENGE FOR CAUSE AGAI NST PANEL
MEMBERS VWHO RECEI VED AN E- MAI L MESSAGE FROM THEI R BRI GADE
COMVANDER THAT CONTAI NED STATEMENTS REGARDI NG HI' S | NTENT TO
“CRUSH" THOSE WHO DI D NOT LIVE UP TO A CERTAI N STANDARD.

For the reasons set out below, we remand for further proceedings.
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Backgr ound

Appel l ant was a nenber of Headquarters and Headquarters
Conpany, 1% Battalion, 17'" Infantry, a subordinate unit of the
1%' Brigade, 6'" Infantry Division (Light). On Decenber 21, 1997
Col onel (COL) Brook, the brigade commander, sent an e-mail to the
bri gade | eadershi p and supporting unit comanders, notifying them
of mandatory | eaders’ training on Decenber 23, 1997. The e-nai
infornmed all battalion and conpany commanders that he expected
them “to ensure the foll ow ng happens after [his] |eader
training”:

(1) “Declare war on all |eaders not |eading by exanple, both
on and off duty,” and informthemthat failure to | ead by exanple
“Wll result inrelief, negative [evaluation reports]; or UCM
action.”

(2) Develop a unit plan for “ZERO DU s [driving under the
i nfluence] during the holiday period”;

(3) “Ensure EVERY single soldier, or geographical batchel or
[sic], in the Brigade is invited over to sonmeone’s hone, or the

unit is having a special barracks function” on Christnmas Day;

(4) “Ensure all new soldiers . . . are integrated into the
unit, and NOT being treated as the “FNG [f------ new guy] prior
to Christmas. |If you don’t’ have a good integration plan for the
new sol diers, you will have a rash of problens, DUs, etc. over

the holiday period. Be proactive, and ensure this doesn’t
happen.”
COL Brook then articul ated his | eadershi p phil osophy,

i ncluding the foll owi ng cormments:
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| am sick of |eaders who are | eaders by virtue of their
rank only. M New Years Resolution is to CRUSH al

| eaders in this Brigade who don’t |ead by exanple, on
and off duty. Leaders nust focus on devel oping their
REFERENT power, the power given to them by subordi nates
who respect them because of caring conpetent

| eadership, rather than their LEGAL power, which is the
power they have by virtue of their rank.

* * *

|’ m sick of |eaders getting DU's, abusing their
position, being |azy, not achieving [Brigade physical
trai ning] standards, taking the easy way out regarding

safety, and never going the extra mle. [|’'msick of
encountering | eaders who could care | ess about
soldiers, and are SELF CENTERED pukes. | am sick of
heari ng about | eaders who are norally and spiritually
bankrupt. | amdeclaring war on | eaders like this,

because they don’t deserve to be | eaders of Anerica’s
sons and daughters, and they are not doing what the
Ameri can taxpayer expects themto do.

* * *

. . . If leaders don't |ead by exanple, and practice
self-discipline, then the very soul of our Arny is at
risk. No nore [platoon sergeants] getting DU s, no
nore NCGs [nonconmi ssioned officers] raping fenale
soldiers, no nore E7s comng up "hot" for coke, no nore
stol en equi pnent, no nore "lost" equi pnent, no nore
approved personnel actions for |eaders with | ess than
260 APFT [Arny physical fitness test scores], no nore

| eader APFT failures at [Departnent of the Arny]

schools, --- all of this is BULLSH T, and I'mgoing to
CRUSH | eaders who fail to | ead by exanple, both on and
of f duty.

54 MJ at 676.

On January 9, 1998, COL Brook sent a second e-mail, stating
that nothing in his previous e-mail was intended to suggest
specific actions for |eadership failures. He inforned his

commanders that appropriate action for particul ar cases was

defined as “what each individual commander . . . deenfed] so in
t he exercise of independent discretion.” COL Brook further
st at ed:
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: Not hing in what | have said in this or the
earlier e-mail, or what | said at the Leader Training,
has anything to do with what any sol dier does as a
menber of a court-nmartial panel or as a witness before
a court-martial. The sworn duty of any court-martial
panel menber is to follow the instructions of the
mlitary judge, apply law to adm ssible facts, and
deci de a sentence based solely on the evidence
presented in court. Nothing said outside a
court-martial by anybody, TO I NCLUDE ME, may have any
beari ng on the outcone of any given case or sentence.
ld. at 678.

On January 22, 1998, defense counsel submtted a notion to
the mlitary judge asking her to stay the proceedings until al
menbers of the 1% Brigade were renoved fromthe panel. The
def ense asserted that several NCOs perceived COL Brook’s nessage
to be “that | eaders who found thenselves in trouble needed to be
‘crushed.”” The defense proffered the testinony of Staff
Sergeant (SSG Mallerard that no one present at the | eaders’
training “ha[d] any doubt what CO.L Brook neant to get across --
that is, crush these soldiers that get into trouble.” The
defense asserted that the nenbers of the brigade should be
removed fromthe court-martial panel for inplied bias. The
def ense conceded that the unlawful command influence only
affected court menbers fromthe 1° Brigade, and not potential
Wi t nesses.

When appellant’s court-martial convened on January 25, 1998,
the mlitary judge ruled that the request for a stay was
premat ure, because any issues involving unlawful conmand

i nfluence coul d be addressed during individual voir dire. During

group voir dire, five of the nine nenbers of the panel

acknow edged seeing an e-nmail regardi ng disciplinary problens
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within the brigade. The nenbers were then questioned
i ndi vi dual |y.

Li eut enant Col onel (LTC) Saul was COL Brook’s second in
command and had assumed command of the brigade on three occasions
in COL Brook’s absence. He recalled that COL Brook's first e-
mai | suggested “the appearance of a |ack of |aw and order anpbng
certain elenments of the brigade.” He thought that the nessage
was directed at all enlisted nmenbers of the brigade. He
described the | eaders’ training session on Decenber 23 as
fol |l ows:

[ A] discussion, a nonologue fromthe brigade

commander, in regards that a series of

crimnal acts or violations of the law, to

i ncl ude a nunber of driving under the

i nfluence or drunk driving cases; there was

reference to a rape of a female enlisted

sol di er by a nonconm ssioned officer; sone

details were discussed in that case; and a

general perception on the part of the brigade

commander was that there was an el ement

within the brigade that violation of the | aw

was conmon.
The only guidance that LTC Saul recalled was “a tightening up of
the chain of command and enforcenent of discipline and
standards.” LTC Saul had no recollection of the second e-nai
nessage.

LTC Saul told the mlitary judge that he did not think that
COL Brook’s actions had any inpact on himas a court nenber. He
di d not perceive COL Brook’s actions as an “exhortation to .
be tough in this case.”

LTC Wthers, the brigade executive officer, perceived the
first e-mail as “ained at the | eaders,” addressing “the problens

we had had with discipline,” and “urging | eaders not to accept
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subst andard perfornmance, especially by |leaders.” He recalled
that the e-mail “made a statenent that | eaders should scrunch or
squash, or sonething, NCOs especially and other officers, who
commtted crimes, had a DU, something like that.”

LTC Wthers recalled that the Decenber 23 | eaders’ training
had “[c]ertainly the same tone, the sane subject matter.” He
expl ai ned:

The brigade had had several DU's, there was a rash of
DU 's; it was an attention getter, trying to get people
to wake up and realize the seriousness of DU s and so
he was tal king that | eaders should exhibit a higher
standard, and any | eader who did sonething like that it
was questionable if they should be around.

LTC Wthers perceived the second e-nail as an attenpt to
clarify the first, and to make it clear that the first e-nmai
“was not in any way, shape or form intended to make us -- or to
inhibit his subordinates in the proper handling of UCMI and ot her
|l egal matters.” Wen asked if COL Brook’s actions would affect
his performance as a court nenber, he responded, “Not at all.”
He expl ai ned:

Col onel Brook is a very inpassioned man; he holds his
val ues very high; he shoots fromthe hip; he knows he
shoots fromthe hip. | had talked to himabout that
and a wide variety of subjects. 1've been in the Arny
| ong enough to have seen statenents |ike that before;
and quite frankly I've been in the Arny so | ong that
|"mnot really concerned at this point what ny rater
thinks; I"'mgoing to do what | think is right, because
that's what |1've done all ny career.

LTC Moody commanded an aviation battalion that supported the
1°' Brigade but was not part of it. He stated that he probably
read the e-mail nessages because he receives a courtesy copy of
bri gade correspondence. He recalled that the nmessage “nmay have

had sonmething to do with accountability, integrity.” He stated
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that he respects COL Brook, “but he’s not ny brigade commander.”
LTC Moody was invited to the | eadership training but did not
attend.

Command Sergeant Major (CSM Pagan was the brigade conmand
sergeant major. Although he worked directly for COL Brook, he
did not participate in the drafting of the e-mail nmessages. His
perception of the first e-mail was as follows:

[J]Just trying to convey to everybody how serious these
situations are, and that we should do everything in our
power as |eaders to nake sure that we’'re talking to our
soldiers about all the pitfalls that are out there
awai ti ng you, and keep these things in mnd and convey
that to the soldiers so that they re thinking about
that, those situations; the situation that could happen
to them or either -- DUs, or putting thenmselves in a
conprom sing situation, so forth and so on. And trying
to prevent people fromgetting into trouble.

Asked whet her he thought the e-mail told himwhat he should do

when “confronted with soneone who is in trouble,” he responded,

“No, not at all.” CSM Pagan had no recollection of the second e-
mai | .

CSM Pagan was asked to coment on the first e-mail, and he
r esponded:

[ H e was thinking about a few | eaders out there at
different |levels, and that he probably overreacted and
put it on e-mail. He shot fromthe hip, versus talking
to sonmebody el se and naybe | et them kind of, see what
he was witing and maybe say “Hey sir, you need to calm
that down a little bit.”
CSM Pagan bel i eved that COL Brook sent the sane nessage at

t he Decenber 23 | eaders’ training. He believed that the briefing

“covered all soldiers fromPrivate to Colonel.” However, he

t hought that the tone of the briefing “was conpletely different.”

At the briefing, “it was an upbeat tone by [Col Brook], and it
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was nore on the verge of ‘Let nme tell you how | can keep you and

your sol diers out of trouble.

Wien the mlitary judge asked CSM Pagan whet her one of the
civilian spectators in the courtroomcould be assured that he
woul d be a fair and inpartial court nenber, he responded:

Well, 1've been a fair and inpartial nenber of the
United States Arny, as well as ny nation, serving for
close to 25 years; and I'mnot one to be swayed, |'m
not one to conply with sonething just because sonebody
else said it. 1'Il stick by ny guns and cone to the
conclusion that | feel is appropriate; no matter who's
in that group, or in this nmenbers [sic] of the jury; |

will take all the information that's given to ne, nake
a rational decision, evaluate all that information, and
| will rmake the best decision that | see possible with

that information, and listening to others that have an
opi nion on that subject.
Mast er Sergeant (MSG Peele was the brigade chem cal NCO

He stated that he read sonme of the first e-mail, and “what [ he]
got out of it was about the incidents about the drunk driving and
things like that.” He did not think that the e-mail conveyed any
nmessage to himthat he “didn’t already have in [his] m nd about
drunk driving.” He did not think that it gave hi many gui dance
about being a | eader. He disagreed with the focus of the
| eaders’ training. Regarding his duties as a court nenber, he
told the mlitary judge, “I don’t need a Colonel to tell ne now
to do ny duties, ma’am | can do themon ny own; and | think that
he coul d take a nessage fromne” regarding the treatnent of
soldiers in the brigade. MSG Peel e thought that racismand the
standards of treatnment of soldiers in the brigade were nore
appropriate issues than focusing on DU . Asked by defense

counsel what effect the nmessage had on him MSG Peel e responded:
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Well, if you' re doing your job, sir, everyday |ike you
shoul d be doing, as | do, | feel it had no affect [sic]
on ne. It does affect ne to the point of you can’t

tell me to lead by exanple if you don’t do it; and
that’s just my opinion, sir.

MSG Peel e did not see the second e-nail .

Sergeant First Cass (SFC) Robbins, a nenber of appellant’s
battalion, did not see either e-mail, but he did attend the
| eaders’ training on Decenber 23. He told the mlitary judge
that he did not think the Decenber 23 briefing had any bearing on
his court-martial duties.

The mlitary judge denied the notion for a stay and the
def ense chal | enges for cause based on inplied bias. She
expl ai ned:

|"ve read United States versus Youngbl ood, [47 MJ. 338
(1997)], and I certainly agree wwth the court in that
case that inplied bias is critical and it's revi ewed

t hrough the eyes of the public; but if it was revi ened
t hrough the eyes of the public the responses that the
court nmenbers gave, if nenbers of the public were
sitting in the back of the courtroom and heard their
responses given on voir dire by the nenbers of 1st

Bri gade who have been selected to serve in this
court-martial, | think they would see that these
menbers represent the finest traditions of the United
States Armmy as court nenbers, and would certainly not
be swayed by anything Col onel Brook m ght say; they
viewed his coments as being intenperate, and | think
t hat everyone heard them say | oudly and clearly that
they will discharge their responsibilities as court
menbers and vote in accordance with their conscience.

Def ense counsel |ater challenged LTC Saul for cause on

several grounds, including his answers on voir dire about CCL

Brook’ s message. The mlitary judge granted the chall enge,
expl ai ni ng:
In the interest of granting challenge[s] for
cause liberally, based upon ny observations

as well of Lieutenant Col onel Saul, he was
the only one that didn't take great pains to

10



United States v. Stoneman, No. 01-0295/ AR

di stance hinself from Col onel Brook’s
comments; he was the only one who believed

that, | think, the nessage extended to al
soldiers, including those at the Private
| evel .

A defense chal | enge for cause agai nst CSM Pagan was granted
on nultiple grounds, including a recent conflict with defense
counsel . After challenges, four nmenbers of the 1% Brigade
remai ned on the panel: LTC Wthers, LTC Mbody, MSG Peele, and SFC
Robbi ns.

The Court of Crimnal Appeals held that the mlitary judge
did not err by declining to rule on the notion for a stay until

after voir dire. 54 M} at 671. It held that she did not abuse

her discretion by denying the inplied bias challenges. [d. at
673. It noted that she “never articul ated whether, under comrand
i nfluence law, the appellant had net his initial burden to show
facts constituting unl awful conmand influence that were logically
connected to the court-martial, and which had the potential to
cause unfairness in the proceedings, thereby shifting the burden

of proof to the government.” 1d.; see United States v. Biagase,

50 MJ 143, 150 (1999). Instead, the mlitary judge based her
ruling “purely on the |aw of causal challenges.” 1d. The court
bel ow held that any error based on failure to apply the burden-
shifting nmandated by Bi agase was harml ess. 1d.

The court below also noted that the mlitary judge “did not
make any specific findings of fact as to the content of the
| eaders’ training or conclusions of |aw as to whether COL Brook’s

comments constituted unl awful command i nfluence.” |t found this

om ssion harmess. 1d. at 674.

11
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The court bel ow then conducted a de novo review of the
record to determ ne whether the trial was tainted by unlaw ul
command i nfluence. Based on the nenbers’ responses during voir
dire, the court concluded that COL Brook “did not attenpt to
coerce or, by any unauthorized means, influence the action” of
the court-martial. 1d., quoting Art. 37, UCMJ, 10 USC § 837. The
court agreed that COL Brook was “shoot[ing] fromthe hip,” that
hi s | anguage was i ntenperate, and that his coments “nmay have
been inappropriate,” but it held that his conments were not
unlawful . 1d. The court bel ow concluded “beyond a reasonabl e
doubt that the findings and sentence in the appellant’s case were
not affected by COL Brook’s e-mails and | eaders’ training.” |Id.

Di scussi on

Appel l ant asserts that the mlitary judge erred by failing
to stay the proceedi ngs, by m sapplying the test for inplied bias
based on unl awful conmand influence, by failing to hold a hearing
on the issue of unlawful conmand influence, and by failing to
shift the burden of proof to the Governnent as required by

Bi agase, supra. Appellant also asserts that the court bel ow

erred when it “recreated” the hearing that the mlitary judge
shoul d have conducted. The Governnent asserts that the mlitary
judge correctly denied the chall enges founded on inplied bias,

and that the court below correctly determ ned, after a de novo

review of the record, that appellant failed to establish unlaw ul
command i nfl uence.
Unl awf ul conmand influence is “the nortal eneny of mlitary

justice.” United States v. Thonmas, 22 M} 388, 393 (CMA 1986).

On appeal, this Court reviews de novo the question whether the

12
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facts constitute unl awful conmmand i nfl uence. United States v.

Johnson, 54 MJ] 32, 34 (2000). Once the issue has been raised,
t he Governnent nust persuade this Court beyond a reasonabl e doubt
either that there was no unl awful command influence or that the

proceedi ngs were untainted. Biagase, supra; Thomas, supra.

In Thomas, supra at 396, this Court placed the burden on

def ense counsel, trial counsel, and the mlitary judge to “fully
question the court nenbers during voir dire” to determ ne whet her
a commander’s conments “had an adverse inpact on the nmenber’s
ability to render an inpartial judgnent.” This Court recognized,
however, that in sone cases, voir dire may not be enough, and
that witnesses may be required to testify on the issue of

unl awf ul command i nfl uence.

I n Youngbl ood, supra, relied on by the mlitary judge in

this case, this Court held that the mlitary judge erred by
denyi ng chal | enges for cause based on unlawful command infl uence.
Youngbl ood was deci ded as an inplied bias case, not an unl awf ul
command i nfluence case. Because this Court did not reach the
guesti on whet her unl awful command influence was raised, it did
not apply the burden-shifting analysis set out inits later

Bi agase decision. 47 M at 339.

In Biagase, this Court set out the analytical framework for
resolving clains of unlawful conmmand influence. At trial, the
initial burden is on the defense to “raise” the issue. The
burden of proof is low, but nore than nere allegation or
specul ation. The quantum of evidence required to raise unl awf ul

command i nfluence is “sone evidence.” 50 MJ at 150.

13
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The defense nust show facts that, if true, constitute
unl awf ul command i nfluence, and it nust show that the unl awf ul
command i nfluence has a | ogical connection to the court-nmarti al
in ternms of potential to cause unfairness in the proceedings. |If

t he defense shows such facts by “sone evidence,” the issue is
rai sed. Id.

Once the issue is raised, the burden shifts to the
Government. |Id. The Covernnent may show either that there was
no unl awful command i nfluence or that any unlawful conmand
i nfluence did not taint the proceedings. |If the Governnent
elects to show that there was no unl awful conmmand infl uence, it
may do so either by disproving the predicate facts on which the
al I egation of unlawful conmand influence is based, or by
persuading the mlitary judge that the facts do not constitute
unl awf ul command i nfluence. The Governnment al so may choose to
not di sprove the existence of unlawful command influence but to
prove that it will not affect the proceedings. Wichever tactic
t he Governnent chooses, the quantum of evidence required is proof
beyond a reasonable doubt. Id. at 151.

Unlike the | aw pertaining to unlawful command i nfl uence,
there is no burden shifting in the | aw pertaining to chall enges.
RCM 912(f)(3), Manual for Courts-Martial, United States (2000
ed.),EI pl aces the burden of establishing the grounds for
chal l enge on the chall enging party. However, RCM 912(f)(3) does

not define the quantum of proof required to establish a ground

'This Manual provision is identical to the one in effect at the
time of appellant’s court-martial.

14
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for challenge. This Court has not addressed the quantum of proof
requi red under Rule 912(f)(3), and we need not precisely define
it inthis case. W are satisfied, however, that the quantum of
proof required under RCM 912(f)(3) is higher than the “sone
evi dence” required to raise an issue of unlawful conmand
influence. Thus, a mlitary judge s determ nation that the
def ense has not sustained the greater burden of establishing a
chal | enge under RCM 912(f)(3) does not answer the question
whet her the defense has net the | esser burden of presenting “sone
evi dence” of unlawful command influence, thereby shifting the
burden to the CGovernnent.

As noted by the court below, the mlitary judge did not make
findings of fact and conclusions of |law, nor did she anal yze the
evi dence in accordance with the Bi agase framework. B 54 M at

673-74. Thus, the question before us is whether the | ower

The di ssent notes that Bi agase was deci ded after appellant’s
trial. However, the Biagase decision, which then-Judge Crawford
joined, did not establish a new requirenment for making findings
of fact and concl usions of |aw or otherw se announce new |l aw;, it
merely synthesized this Court’s jurisprudence and established an
anal ytical framework for resolving issues of unlawf ul command

i nfluence. Long before Biagase, this Court recognized that

unl awf ul command i nfluence I nvol ves questions of fact as well as
questions of law. Once the issue is raised, a mlitary judge
nmust determne the facts and then deci de whether those facts
constitute unlawful command influence. See United States v.
Cerlich, 45 MJ 309, 310-11 (1996); United States v. Ayala, 43 M
296, 299 (1995); United States v. Stonbaugh, 40 M} 208, 213-14
(CVA 1994). The “sone evidence” standard was set out in Ayal a,
supra at 300. The burden-shifting was set out in Cerlich, supra
at 310. The requirenent to prove beyond a reasonabl e doubt that
t he proceedi ngs were unaffected by unlawful command infl uence was
announced in United States v. Thomas, 22 MJ 388, 394 (CMA 1986).

15
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court’s de novo review of the record and its analysis under the
Bi agase franmework are an adequate substitute for a hearing at the
trial level and are sufficient to ensure that this case was not
tainted by unlawful command influence. W hold that further
proceedi ngs are necessary to determne if the court-martial was

t ai nt ed.

In United States v. G nn, 47 M} 236, 242 (1997), this Court

concl uded that Congress intended the Courts of Crimnal Appeals
“to act as factfinder in an appellate-review capacity and not in
the first instance as a trial court.” |In this case, there was no
factfindi ng hearing, and no anal ysis under the Bi agase franework
at the trial level. As a result, there are no trial-Ileve
findings of fact regarding the content, tone, and inpact of COL
Brook’ s | eadership training session on Decenber 23. W cannot
determne if additional w tnesses would shed |ight on the issue.
In this regard, we note that the defense proffered the testinony
of SSG Mal l erard, the brigade training NCO, but the mlitary

j udge did not act on that proffer.

Finally, the record of trial does not provide an appellate
court the opportunity to observe the deneanor of the court
menbers. This Court has |ong recogni zed that, once unl awf ul
command influence is raised, “we believe it incunbent on the
mlitary judge to act in the spirit of the Code by avoi ding even
t he appearance of evil in his courtroomand by establishing the
confidence of the general public in the fairness of the court-

martial proceedings.” United States v. Rosser, 6 M} 267, 271

(CMVA 1979). Accordingly, disposition of an issue of unlaw ul

command i nfluence falls short if it “fails to take into
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consi deration the concern of Congress and this Court in
elimnating even the appearance of unlawful command influence at

courts-martial.” 1d.; see United States v. Ayers, 54 MJ 85, 94-

95 (2000), quoting United States v. Allen, 33 M} 209, 212 (CMVA

1991) (“[T]he appearance of unlawful command influence is as
devastating to the mlitary justice systemas the actual
mani pul ati on of any given trial.”).

The question whether there is an appearance of unl awf ul
command influence is simlar in one respect to the question
whet her there is inplied bias, because both are judged
obj ectively, through the eyes of the community. 1In the inplied
bias area, this Court has recognized that “[o] bservation of the
menber’ s deneanor may informjudgnents” about the public

perception of the fairness of a trial. United States v. Downing,

56 MJ 419, 422 (2002). Wiile deneanor is “[a] neasure of actual
bias,” it is “also relevant to an objective observer’s
consideration.” Id. at 423. On an issue as sensitive as

unl awf ul command i nfluence, evaluation of deneanor of the court
menbers as well as other w tnesses, viewed through the prism of

Bi agase and the presunption of prejudice, is critical to evaluate
whet her there is an objective appearance of unfairness. Even if
there was no actual unlawful command influence, there nmay be a
guesti on whet her the influence of conmand placed an “intol erable
strain on public perception of the mlitary justice system” See

United States v. Wesen, 56 MJ] 172, 175 (2001). For these

reasons, we conclude that a hearing before a mlitary judge is
necessary to resolve appellant’s claimof unlawful conmand

i nfl uence.
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Deci si on
The decision of the United States Army Court of Crim nal
Appeal s is set aside. The record of trial is returned to the
Judge Advocate Ceneral of the Arny for submi ssion to a convening
authority for a hearing on appellant’s claimof unlawful comuand

i nfluence under United States v. DuBay, 17 USCVA 147, 37 CMWR 411

(1967). If a hearing is inpracticable, the convening authority
may set aside the findings and sentence and order a rehearing or
dism ss the charges. |If a hearing is conducted, the record of
trial, including the hearing, will then be transmtted to the
Court of Crimnal Appeals for review under Article 66, UCMJ, 10
USC § 866. Thereafter, Article 67, UCMJ, 10 USC § 867, shal

apply.
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SULLI VAN, Seni or Judge (concurring):

| agree with the majority. This is consistent with ny

position in United States v. Youngbl ood, 47 M} 338, 342-43

(1997)(Sullivan, J., concurring in part and dissenting in part)

(the real issue is unlawful command influence, not jury bias).
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CRAWFORD, Chi ef Judge (dissenting):

The majority chastises the mlitary judge because she did
not make “findings of fact and conclusions of law, nor did she
anal yze the evidence in accordance with the Bi agase framework.”

_ M at (15). | do not find this “failure” surprising or
erroneous since the court-martial that tried appellant took
pl ace fifteen nonths before this Court rendered its decision in

United States v. Biagase, 50 MJ 143 (1999), setting forth a

framewor k for anal yzi ng questions of unlawful comrand infl uence.
Al t hough the clairvoyance which the majority apparently demands
of trial judges was not present in this case, | believe the
trial judge properly applied the lawin rejecting appellant’s
chal l enge to those nenbers who were subjected to COL Brook’s e-
mai | and Decenber 23, 1997, |eadership class.

At the time of trial, the law was clear. As with pretria

publicity, see Sheppard v. Maxwell, 384 U. S. 333 (1966), the

party raising an unlawful command influence notion had to show

the inmpact on the jurors or panel nenbers. United States v.

Thomas, 22 MJ 388 (CMVA 1986). Wiere there was an all egation of
command i nfl uence,

an appellant [had to] (1) ‘allege[] sufficient
facts which, if true, constitute unlawful comrand
i nfluence’; (2) show that the proceedi ngs were
unfair; and (3) show that the unlawful comand

i nfluence was the proxi mate cause of that

[ al | eged] unfairness.
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United States v. Stonbaugh, 40 MJ 208, 213 (CMA 1994), citing

United States v. Levite, 25 MJ 334, 341 (CMA 1987) (Cox, J.,

concurring); see also United States v. Lorenzen, 47 M 8, 15

(1997).

We made it crystal clear in Thomas, supra at 396, that

The |

menbers.

[i]n determ ning whet her an accused’s tri al

in a contested case before court nenbers was
adversely affected by command i nfluence, we first
consi der the inpact that such activities and
comuni cati ons may have had on the court nenbers.

In this regard, we place the burden upon both

defense and trial counsel, as well as the mlitary
judge, to fully question the court nenbers during
voir dire and to determ ne thereby whether any of the
menbers had know edge of the conmmander’s coments and,
if so, whether the comments had an adverse inpact on
the nenber’s ability to render an inpartial judgnent.
When required, witnesses may be called to testify on
this issue. United States v. Karlson, 16 MJ] 469 (CVA
1983). However, we are not prepared to disqualify
menbers of a court-martial panel sinply because they
were assigned or were in close proximty to the
command where the comments were made. To do so woul d
ignore the menbers’ oath to adhere to the mlitary
judge’s instructions and to determne the facts in
accordance therewith. Cf. United States v. Garwood,
20 M) 148 (CMA 1985).

VO R Dl RE
udge permtted an extensive voir dire of all the

In the prelimnary instructions, the judge rem nded

the nenbers that their decision should be based on the | aw and

instructions given during the case that appellant was presuned

to be innocent and the Governnent had the burden of proof.

Li eut enant Col onel (LTC) Wthers, LTC Saul, LTC Mody, Master
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Sergeant (MSG Peele, and Command Sergeant Major (CSM Pagan

i ndi cated they were aware of e-mail nessages fromthe First
Brigade. All of the nenbers also indicated they were not “aware
of anything at all that m ght raise a substantial question
concerning [their] participation in this trial as a court
menber.”

On individual voir dire, LTC Saul stated that he renmenbered
the first e-mail nessage from COL Brook but did not “recall the
specifics.” He renenbered that this e-mail was ai ned at
“tightening up of the chain of command and enforcenent of

di sci pline and standards .... His recollection was that “there
was the appearance of a |ack of |aw and order and discipline
anong certain elenments of the brigade.” As to the “certain

el enents,” he neant “enlisted personnel and nonconm ssi oned
officers.” He stated that he “saw the second nessage ... but
[did not] recall any specific points in the second nessage.” He
did not read the e-mail as an “exhortation to ... be tough in
this case.” He agreed that any decision nust be based on the
evi dence presented and the judge’s instructions, and that such
instructions override any information received fromthe brigade
commander. He would not “bunp” up the punishnent, but woul d
base it only on the evidence presented. As the majority notes,

LTC Saul was chall enged for cause, and the mlitary judge

granted that chall enge.
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LTC Wthers, as did LTC Saul, responded to voir dire

guestions based on recollection, without that recollection being
refreshed by the e-mails. He enphasized that the e-mails were

aimed at “urging |leaders not to accept substandard

performance....” He said the followup e-mail was neant to
“clarify his statement, | think the real key statenent was the
one to squash people who did sonmething wong. It was not in any
way, shape or form intended to make us -- or to inhibit his

subordi nates in the proper handling of UCMI and ot her | egal

matters.” “[S]itting as a nenber,” there was nothing in the e-
mai | nessages that would cause him*“to hesitate in fulfilling
[ his] duty as a court nenber.” He would not be concerned about

what COL Brook woul d think about his performance in this case or
any other case. He would not be influenced by the e-nai
because

[COL] Brook is a very inpassioned man; he hol ds
hi s val ues very high; he shoots fromthe hip; he
knows he shoots fromthe hip. | had talked to

hi m about that and a wi de variety of subjects.

|’ ve been in the Arny | ong enough to have seen
statenents like that before; and quite frankly

|’ ve been in the Arny so long that I'"mnot really
concerned at this point what ny rater thinks; |I’'m
going to do what | think is right, because that’s
what |’'ve done all ny career

After that response, the defense counsel had no nore questions.
As the majority notes, LTC Mbody indicated that he read the

e-mail in a cursory manner and did not attend the foll ow up
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briefing. Mjor (MAJ) Fields, another court nenber, did not
have any information about the e-nails.

The brigade’ s top nonconm ssioned of ficer, CSM Pagan,
stated that he saw a lot of e-mail on a daily basis, and that he
did not renenber that e-mail conveying anything about his
responsibilities as a court nenber. He saw the second e-nail
but did not recall it. He added:

You know, |’ve worked for quite a few brigade
commander s since being a Conmand Sergeant Mj or,
and know ng Col onel Brook, as well as those other
commanders in the past; | tell you, know ng him
when he sent out that e-mail nmessage and when he
tal ked to soldiers he was | ooking after the

wel fare of the | eaders, as well as the soldiers,
and trying to keep themfromgetting thensel ves
into trouble; and that was his thoughts on that.

* * %

Ml [MLITARY JUDCGE]: Sergeant Major, it |ooks like
we’ve got some civilians sitting in the back of
the courtroom | know that you received this
nmessage and have had the briefing; how can you
assure themthat you'll be a fair and inparti al
court nenber?

MBR [ CSM PAGAN]: Well, 1’ve been a fair and inparti al
menber of the United States Arny, as well as ny
nation, serving for close to 25 years; and |’ m not
one to be swayed, I'’mnot one to conply with
sonet hi ng just because sonebody else said it.

I’11 stick by my guns and cone to the concl usion
that | feel is appropriate; no matter who's in
that group, or in this nmenbers [sic] of the jury;

| will take all the information that’s given to
me, nake a rational decision, evaluate all that
information, and | will nmke the best decision

that | see possible with that information, and
listening to others that have an opinion on that
subj ect .
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CSM Pagan had a followup briefing with the nonconm ssi oned
officers of his brigade following COL Brook’s briefing. He
coul d not renenber the exact words he used during the briefing,
“but it was about basically ensuring that they did the right
things, talk to their soldiers, nentored their |eaders.”
Conpared to the 10th Mountain Division, where he was a Battalion
Sergeant Major, the instances of m sconduct in his current
bri gade were “very snmall.” After being read part of the e-mail,
CSM Pagan said COL Brook was shooting fromthe hip and
“overreacted.” CSM Pagan further stated:

He was really looking after the — trying to | ook
after the soldiers, by making sure that he, kind

of , enphasized to the | eaders “Hey, | want you to
be proactive, | want you to go out there and talk
to your soldiers, | want you to nake sure that
you’ re conmuni cating with your subordi nates,
because that will keep soldiers out of trouble.”

That’s what he really wanted to say. He was a
little nore strong in his nmethod of delivery
there, but....
The mlitary judge al so sustai ned appell ant’s causal
chal | enge of CSM Pagan.
MSG Peel e did not interpret the Decenber briefing as a need

to be tough as a court nmenmber. He thought there were nore

important issues than DU . He received the first nmessage but
did not read it “because [he] knew those things already.” He
did not receive the second e-mail. Cbviously, the nessages had

no effect on him
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MSG Ceyer, another court nenber, responded that he coul d
set aside any pretrial know edge about the case he had gai ned
fromthe nmedia and base his decision solely on the evidence
introduced at trial. He did not receive the first e-mai
because he was not assigned to COL Brook’s brigade. Although
MSG CGeyer was the only noncomm ssioned officer not exposed to
the brigade commander’s witten or oral remarks, he was
successfully chall enged by the defense.

Sergeant First Cass (SFC) Robbins, a nenber of appellant’s
battalion, said he did not see either e-mail but he did attend a
| eader’s training briefing on Decenber 23, 1997. As noted by
the mpjority, SFC Robbins stated that the session had no bearing
on his court-martial duties.

DI SCUSSI ON

The majority errs in two significant ways. First, it
i ndi cates that the burden on the defense is nerely to present
“some evidence,” and that alone is sufficient to raise conmand
influence. ___ M at (14). Wile the majority gives no
i ndi cati on whether “sonme” means col orabl e evidence or a
different evidentiary standard, Stonbaugh makes it clear that
nore than “sonme evidence” is required to shift the burden to the
Government. 40 M) at 213. W have previously rejected

“[command influence] in the air,” United States v. Allen, 33 M

209, 212 (CMA 1991), cert. denied, 503 U.S. 936 (1992), yet the
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majority’s definition of “sone evidence” would certainly
enconpass such ethereal notions. Stonbaugh, however, required
an appellant to “allege[] sufficient facts which, if true,
constitute unlawful command influence” before any burden shifted
to the Governnent to disprove the facts or show that the facts
did not constitute command influence. 40 M} at 213, quoting
Levite, 25 MJ at 341 (Cox, J., concurring). Appellant has
failed to clear the first hurdle.

Even under the Bi agase standard, the defense is required to
do nore than raise an allegation of unlawful conmand infl uence.
It nust “show facts which, if true, constitute unlawful commuand
i nfluence, and that the alleged unlawful command influence has a
| ogi cal connection to the court-martial, in terns of its potential
to cause unfairness in the proceedings.” 50 M} at 150.

Second, the majority stretches the holding of Thomas, 22 M
at 388, beyond its intended |imts by inplying that w tnesses
are required to testify on the issue of command infl uence.

Ml at (13). Thomas established no such requirenent. However,

in looking at the statenents given by the prospective court
menbers under oath during voir dire, | conclude that the trial
judge was in the best position to observe the court nenbers’

denmeanor during their exam nation under oath; to evaluate their

answers; and to determ ne who was and who was not inproperly and

adversely affected by COL Brook. That mlitary judge's ruling
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denyi ng a chall enge for cause ought to be overturned only for a

cl ear abuse of discretion. See United States v. Downing, 56 M

419, 423 (2002)(Crawford, C. J., concurring in part and in the

result); United States v. Wesen, 56 M} 172, 177

(2001) (Crawford, C. J., dissenting)(pet. for recon. filed Dec.

21, 2001).

Al'l the nmenbers swore that their decision would be based on
the evidence presented and the judge’ s instructions. Under
oath, they indicated they were not aware of anything at all that
m ght raise a substantial question concerning their
participation in this trial as court nmenbers. W do not need to
dismss their sworn responses so effortlessly, especially when

one | ooks at the extensive voir dire in the context of this case

and defense tactics. After appellant’s causal challenge of al
1st Brigade nenbers was denied, the nenber chall enged by the
def ense perenptorily (MSG Geyer) was one who did not know of COL
Brook’s e-mail .

Finally, the majority is wong when it criticizes the trial
judge for not making “findings of fact and concl usi ons of | aw,
nor ... analyz[ing] the evidence in accordance with the Bi agase

framework.” M at (15). Biagase does not require a

mlitary judge to nake findings of fact and concl usions of |aw.

Additionally, that rule is not to be found in any of the cases
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fromthis Court that had been decided at the tine of appellant’s
court-martial.
CONCLUSI ON

The thrust of COL Brook’s e-nmil, despite its bonbastic
tone, was to enhance | eadership, elimnate noncomm ssi oned
of ficer incidents of drunk driving, encourage | eaders to set a
good exanpl e, and incorporate single and recently arrived
soldiers in unit activities. A good digest of the e-mails can
be found in the Arnmy Court of Crimnal Appeals opinion. 54 M
671-72.

Not wi t hst andi ng appellant’s failure to show sufficient
facts that constituted inproper command i nfluence, the
Government “produced” evidence during voir dire by show ng that
none of the e-mails had any inpact on the nenbers. This was
reinforced by the nenbers saying that the brigade commander was
shooting fromthe hip. Three of the nenbers testified that CCL
Brook had no business telling themwhat their duties were as
court nmenbers, and that he (COL Brook) did not have the sane set

of values as they. See, e.g., LTC Wthers's voir dire

responses, supra at (4). Said differently by MSG Peel e when
tal ki ng about COL Brook’s Decenber 23 briefing and enmail: *“I
don’t need a Colonel to tell me howto do nmy duties, ma’am |
can do themon ny own; and | think he could take a nessage from

ne.

10
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Finally, this is a good case to show the inportance of
remedi al action by a staff judge advocate -- the type of action
which the majority discourages with their holding. Once the
staff judge advocate discovered that COL Brook had sent the
first e-mail to nmenbers of his command, he ensured that renedi al
action was taken through the second e-mail. The renedial action
of the second e-nmail put the first e-mail in perspective. As
COL Brook said in his second e-nail
Let nme make sonething el se perfectly clear.
Not hing in what | have said in this or the
earlier e-mail, or what | said at the Leader
Trai ning, has anything to do with what any
sol dier does as a nmenber of a court-martial panel
or as a witness before a court-martial. The
sworn duty of any court-martial panel nenber is
to follow the instructions of the mlitary judge,
apply law to adm ssible facts, and decide a
sentence based solely on the evidence presented
in court. Nothing said outside a court-marti al
by anybody, TO I NCLUDE ME, nmay have any bearing
on the outcone of any given case or sentence.

54 M) at 678.

Whet her this case is decided under pre-Biagase |aw or that
set forth in Biagase, appellant has failed to prove or produce
t he quantum of evidence required to raise the issue of unlawful
command i nfluence and, thus, shift the burden to the Governnent
to refute the facts, to show that the facts do not constitute
unl awf ul command i nfluence, or that conmand influence did not

taint the proceedi ngs.

For these reasons, | dissent.
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