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Judge EFFRON delivered the opinion of the Court.
A general court-martial conposed of a mlitary judge sitting
al one convicted appellant, pursuant to his pleas, of
conspiracy to distribute marijuana and wongful use,
i ntroduction, and distribution of marijuana, in violation of
Articles 81 and 112a, Uniform Code of MIlitary Justice, 10 USC
88 881 and 912a, respectively. He was sentenced to a
di shonor abl e di scharge, confinenment for five years, and
reduction to the |l owest enlisted grade. The convening authority
approved the sentence but suspended confinenent in excess of
thirty-six nonths for a period of twelve nonths. In an
unpubl i shed opinion, the Court of Crimnal Appeals affirnmed the
findings and approved only so nuch of the sentence that included
a bad-conduct di scharge, confinenent for thirty-six nonths, and
reduction to the | owest enlisted grade.
On appellant’s petition, we granted review of the foll ow ng
I ssue:
VWHETHER THE NAVY- MARI NE CORPS COURT OF
CRI M NAL APPEALS ERRED BY REFUSI NG TO APPLY

THI'S COURT' S DECI SIONS I N UNI TED STATES V.
HARDCASTLE, 53 MJ 299 (2000), AND UNI TED

STATES V. WLLIAVS, 53 M 293 (2000), WH CH
HELD THAT PLEAS OF GUI LTY ARE | MPROVI DENT | F
BASED UPON A MATERI AL M SUNDERSTANDI NG OF A

TERM I N THE PRETRI AL AGREEMENT.
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For the reasons di scussed bel ow, we set aside the decision of
the Court of Crimnal Appeals and remand the case to that court

for further proceedings.

| . LEGAL BACKGROUND

A.  Ceneral Principles

"[When a plea rests in any significant degree on a prom se
or agreenent of the prosecutor, so that it can be said to be
part of the inducenent or consideration, such prom se nust be

fulfilled.” Santobello v. New York, 404 U. S. 257, 262 (1971).

| f the Governnent does not fulfill its prom se, even through
i nadvertence, the accused "is entitled to the benefit of any

bargain on which his guilty plea was prem sed.” United States

v. Bedania, 12 MJ 373, 375 (CMA 1982).

To ensure that the record reflects the accused understands
the pretrial agreenent and that both the Governnent and the
accused agree to its terns, the mlitary judge nust ascertain
t he understandi ng of each party during the inquiry into the

provi dence of the plea. See United States v. Care, 18 USCVA

535, 40 CWVR 247 (1969); RCM 910(f)(3) and (4), Manual for
Courts-Martial, United States (2000 ed.).Ia In addition, after

I nposi ng sentence, the mlitary judge nust address the parties

S Al Manual provisions are identical to the ones in effect at the time of
appel lant's court-marti al
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understanding of any limtations on the sentence in order to

assure that there is a nutual agreenent. See United States v.

King, 3 MJ] 458 (CMVA 1977); United States v. G een, 1 Ml 453 (CVA

1976); RCM 910(h)(3), Manual, supra. "If the mlitary judge
determ nes that the accused does not understand the materi al
terms of the agreenent, or that the parties disagree as to such
terms, the mlitary judge shall conform wth the consent of the
Governnment, the agreenent to the accused's understandi ng or

permt the accused to withdraw the plea." [|d; see United States

v. Oson, 25 MJ 293, 296 (CMA 1987).

B. Materiality of the Provision

I n an appeal that involves a m sunderstanding or
nonper f ormance by the Governnent, the critical issue is whether
t he m sunder st andi ng or nonperformance relates to "the materi al
terns of the agreenent."” See RCM 910(h)(3). When the issue is
whet her the coll ateral consequences of a court-martial
constitute a material conponent of an agreenent, a guilty plea
may be withdrawn "only when the coll ateral consequences are
maj or and the appellant's m sunderstandi ng of the consequences
(a) results foreseeably and al nost inexorably fromthe | anguage
of a pretrial agreenent; (b) is induced by the trial judge's

comments during the providence inquiry; or (c) is made readily
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apparent to the judge, who nonetheless fails to correct that

m sunder st andi ng." Bedani a, supra at 376.

Whet her a particular coll ateral consequence anounts to a
mat eri al matter depends upon the circunstances of the case.

See, e.g., Oson, supra at 297 (m sunderstandi ng regardi ng

admnistrative matters affecting restitution); United States v.

WIllians, 53 MJ 293 (2000) (m sunderstanding regarding
rel ati onshi p between the accused' s pay status and wai ver of
automatic forfeitures of pay under Article 58b, UCMI, 10 USC

§ 858b); United States v. Hardcastle, 53 M} 299 (2000) (sane);

United States v. Al bert, 30 MJ 331 (CMA 1990) (no relief

warranted where the accused' s m sunderstandi ng did not result
fromrepresentations by the convening authority, trial counsel,

or the mlitary judge).

C. Renedy
In the event of a misunderstanding as to a material termin
a pretrial agreenent, the renedy is either specific perfornance
of the agreenent or an opportunity for the accused to wthdraw

fromthe plea. See Santobello, 404 U S. at 263. The Governnent

may provide alternative relief if it wll achieve the objective

of the agreenent. See, e.g., United States v. Mtchell, 50 M

79, 82-83 (1999); dson, supra at 298-99.
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1. FACTUAL BACKGROUND
A Trial
Appel | ant pl eaded guilty to the charged of fenses pursuant

to a pretrial agreenent. The agreenent permtted the convening
authority to approve any punitive discharge but obligated himto
suspend all confinenent in excess of forty nonths if a punitive
di scharge was adjudged. Wth respect to forfeitures, the
agreenent provided that

al | adjudged forfeitures and/or fines wll
be suspended for one (1) year fromthe date

of trial. . . . Al automatic forfeitures
will be deferred until the convening
authority acts, at which tinme the said
forfeitures will be waived for a period of

six nonths. These forfeitures will go to
the accused's wife and child.

See Arts. 57(a)(2) and 58b(a)(1) and (b), UCMIJ, 10 USC 8§
857(a)(2) and 858b(a)(1l) and (b).
I n accordance with applicable law, the mlitary judge

exam ned the details of the agreenment, except for the sentence
[imtations, during his inquiry into the providence of the plea.
See King and G een, both supra. During the providence inquiry,
the mlitary judge provided appellant with the foll ow ng general
i nformati on about automatic forfeitures:

Mi: Now, as a result of 58b of the Uniform

Code of Mlitary Justice -- that is, Article

58b -- any approved court-martial sentence

that includes either a punitive discharge

and confinenent or confinenent for nore than
six mobnths results in the forfeiture of al
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pay and al |l owances due during the period of
confi nenent.

However, the convening authority may
wai ve these forfeitures for a period of up
to six nonths, as an aspect of your pretrial
agreenent or otherw se, in which case the
pay and all owances are given to a dependent.

Do you understand that?

ACC. Yes, sir.

Subsequent |y, appellant testified during the sentencing
proceeding that, if "substantial forfeitures"” were inposed, his
"fam |y would really be hurting, sir, for real, ny kids, ny ex-
w fe because she's just going to school. You know, she needs
the support. M kids need the support.” Trial counsel, in his
sentenci ng argunent, stated that “[t]he Government concedes t hat
he does support his famly, and we won't ask for forfeitures in
this case.” Defense counsel asked the mlitary judge

to consider that forfeitures would only
probably inpact the fam |y and not Sergeant
Smth. A good portion of his noney already
is going to the famly. He certainly can't
benefit rmuch fromhis pay at this point. W
ask the mlitary judge to | eave that al one
and allow the famly to at |east benefit
fromthat.

After hearing fromcounsel, the mlitary judge sentenced
appel l ant to a di shonorabl e di scharge, confinenent for five
years, and reduction to the | owest enlisted grade. Thereafter,

he exam ned the sentencing portion of the pretrial agreenent and

inquired into the parties' understanding as to its neaning. The
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inquiry included the foll ow ng di scussion concerning fines and
forfeitures:

MI: . . . Paragraph 3 deals with forfeiture
or fine. Now, there was no forfeiture and
there was no fine adjudged to [sic] this
case, so that part of the agreement has no
bearing on the sentence. . . . Now, is the
way that | have explained this part of the
agreenent conport [sic] with your
under st andi ng, Sergeant Sm th?

ACC. Yes, sir.

Ml: Do you have any questions about the
effect of the sentence limtation portion of
the pretrial agreenment on the sentence

adj udged?

ACC. No, sir.

Ml: Does the way | have expressed ny

under standing of the effect of the sentence
[imtation portion of the agreenent conport
wi th counsel's under st andi ng?

TC. Yes, sir.

DC. Yes, sir, with the exception of perhaps
the | ast sentence of Paragraph 3 which deals
with automatic forfeitures, which | do think
the agreenent would affect it in that regard
if he were -- although no forfeitures were

adj udged, he may in fact -- in fact, he wll

MI: Al right. That's a good point,
Capt ai n O Connel |

DC. -- be subject to the automatic
forfeitures.

Mi: That's a good point. Sergeant Smth,
pursuant to earlier matters | addressed with
you concerning automatic forfeitures, the
convening authority may inplenent autonmatic
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forfeiture provisions against your pay
except that Paragraph 3 of the agreenent
reflects that forfeitures not inposed, or
shoul d say the pay agai nst which forfeitures
is [sic] not inposed, will go to your wife
and your -- it says here "child."

| s that your understandi ng?
ACC. Yes, sir.

MI: ...Now, | understand you have two
daughters and two sons?

ACC. Yes, sir.

Mi: And | also understand that, at this
time anyway, you and M ss Dokes are no
| onger married?

ACC. Correct, sir.

Mi: So what is the intent, counsel, of this
portion of the pretrial agreenent as it
pertains to | would i magi ne M ss Dokes and
Sergeant Smth's children, two sons and two
daught er s?

DC. Sir, the intent of the pretrial
agreenent -- and |'msure Captain Lee can
speak to this as well -- is that the noney
should go to M ss Dokes and the dependent
chil dren of Sergeant Smth.

Mi: Captain Lee?
TC. The CGovernnent concurs, sSir.

Mi: |Is that your understandi ng, Sergeant
Sm th?

ACC. Yes, sir.
MI: Al right. It is the understandi ng of

the court that that's the case. Now,
adm nistratively, the command will take
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action to effect that understanding of the
pretrial agreenment or put it into effect.

And, Captain Lee, | turn to you here because
as the representative of the Governnent,
we're dealing with a situation which

i nvol ves M ss Dokes, who is not the
accused's wife and yet is the nother of
three of the accused's children. | frankly
am not certain whether the regul ations that
may pertain limt what's available to a
spouse or not.

[ Trial and defense counsel conferred.]

DC. Sir, it's Sergeant Smth's
understanding as well as ny own that the
regul ati on woul d allow such forfeitures,
automatic forfeitures, to go to a dependent
regardl ess whether that's his child or his
wife. So at least to the children, | think
is the effect and intent of that. :
[His intent with negotiating that provision
was to ensure that his children were taken
care of because that was the burden of his
former spouse and that was the main intent
behi nd the agreenent, to take advant age of
the provision which it's been drafted to

al l ow t hat .

TC. Sir, we can go and do a pen change. W
can just put "dependents” and w pe out "w fe
and child.”

Ml: Well, I'"'mnot sure that's necessary to
effect Sergeant Smith's intent here.

Sergeant Smth, did Captain O Connel
correctly state what was your intent to
acconplish by this provision of the pretrial
agr eenent ?

ACC. Yes, sir.

Mi: Is it your intent by this part of the
agreenent that your children receive

10
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what ever forfeitures would ot herw se
automatically be forfeited?

ACC. Yes, sir.

Mi: Do counsel understand what |'m saying
here and agree?

TC. The CGovernnent does, sir.

DC. Yes, sir.

MI: | think we have discussed this
sufficiently on the record so that it
reflects Sergeant Smith's intent that his
children, if not the nother of the children,
the nothers of the children, actually
recei ve those amounts of pay which would
automatically be forfeited but which the
convening authority can take action to
direct to his children.

Al'l participants in this exchange overl ooked appellant's
pay status, as well as the inpact of that status on appellant's
expectations under the pretrial agreenment and the Governnent's
ability to fulfill those expectations. Appellant had enlisted
in the Marine Corps on Novenber 5, 1993, for a term of four
years. At the tine his sentence was adjudged on January 21,
1998, his enlistnment had expired and he was in a | egal -hold
status. Under applicable service regulations, appellant's
entitlenment to pay was term nated on the day that confinenent

was adj udged. See 7A Departnent of Defense Financial Managenent

Regul ation, para. 030207.C (July 1996). Accordingly, there was

11
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no pay to forfeit. Contrary to the understanding of the

parties, there was no pay to protect.

B. Post-tri al

The Governnent's m sunderstandi ng of appellant's pay status

continued after trial. |In an undated docunent entitled "Report
of Results of Trial," trial counsel noted the forfeiture
provi sions of the agreenent and added: "These forfeitures wll

go to the accused's wife and child."

When appel |l ant | earned, post-trial, that his pay had been
term nated, defense counsel sent an e-mail to the trial counsel
seeking to have the agreenent enforced on behalf of appellant's
dependents. That e-mail said:

Since his discharge has not been approved
and he is still effectively on duty at the
brig (i.e., involuntarily extended), it
seens sonebody knee-jerked on this one. His
ECC shoul d not have been run while he is in
this status. 1In effect, General Ryan [the
conveni ng authority] agreed NOI TO RUN TH S
ENTRY UNTIL THE COVWAND S HALF OF THE
BARGAI N I N THE PTA WAS SATI SFI ED. However,
when all is said and done, Smth is not
concerned with H' S pay, but rather the

medi cal benefits of his children.

THE PROBLEM IS THI'S: The nother of Smith's
chil dren cannot get the dependency paperwork
changed to HER nane while the systemstil

t hi nks they are covered under H M (unti l
sonet hi ng happens at DEERS etc., to change
SGI SM TH S STATUS, which still reads
"active"). In other words, the rest of the
systemstill thinks he rates benefits and
the kids' nother is getting shafted because

12
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of it. Please advise on who has ultimate
control over this issue, so | can talk
directly with hinmfher. M client is getting
screwed and the answers |I'mgetting are not
per suasi ve.

Even if he rates nothing (which does not
seemcorrect), we need to nmake somet hi ng
happen so his kids can be covered under
their nmother (mlitary spouse).

Def ense counsel’s request was reviewed by the personnel

office on the installation, which concluded that nothing could

be done because appellant was in a nonpay status. The personnel

of fi cer stated:

: The LEGADM NMAN par agr aph 3001. 1

advi ses that a nenber's active service nust
be extended if his termof enlistnent
expires while waiting trial. . . . [T]he
only guidance pertaining to a nenber
confined beyond his ECCis to report a duty
status of "M on that individual. The duty
status "M term nates his pay and

al | onances.

Addi tionally, the LEGADM NVAN par agr aph
3001.1 also refers to the MCO P1900. 16E, par
1008 (SEPSMAN). If you look at this
reference it tells you:

Entitlenent to pay and al | owances
for personnel retained after
expiration of termof service in a
di sciplinary status is prescribed
i n paragraph 10316a (actually this
i's now paragraph 030207 with the
new manual ) of the DODFMR VOL 7A.

If you go to the reference and | ook at
par 030207.C it states:

ENLI STVMENT EXPlI RES BEFORE TRI AL.
An enlisted nenber retained in the

13
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service for the purpose of trial
by court-martial is not entitled
to pay for any period after
expiration of the enlistnent

unl ess acquitted or the charges
are dism ssed, or the nmenber is
retained in or restored to a full-
duty status.

* * *

It is ny opinion based on 17 years of
doing this job, that the Convening Authority
cannot waive this for six nonths. This is
because unlike a normal case where the
menber's ECC has not expired and they are
entitled to pay and all owances. [sic] This
menber is not entitled to anyt hing;
therefore, nothing can be deferred for six
nont hs.

After appellant's request to provide nonetary benefits for
hi s dependents was rejected, defense counsel submtted a
cl emency request to the convening authority under RCM 1105.

Counsel specifically asked that "all confinenment in excess of

ei ghteen nont hs be suspended for one year," and in support of

this request, he wote:

Private Smth has |ost all pay and

al | onances despite General Ryan's agreenent
to suspend all forfeitures until the C. A 's
action and waive all forfeitures for six
nont hs thereafter. In his pretrial
agreenent, Private Smth agreed to pl ead
guilty before a mlitary judge and wai ve al
notions at trial in exchange for General
Ryan's generous agreenent to help care for
his famly for a period of tine while he was
injail. Caring for his famly was Private
Smith's only concern. Private Smth pled
guilty as required, saving the Governnent

t he expense of trial. 1In addition, he

14
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provided CID the nanes of dozens of other
drug offenders, sone of whomwere |ater
caught and convicted. However, because of
adm ni strative problens with continuing
Private Smth's pay after his EACS, all of
Private Smth's pay was cut off. Wen this
happened, the defense protested to the trial
counsel, Captain Ed Lee, as well as to the
adm n shop at MASS 271. The defense was
informed that, despite CGeneral Ryan's
agreenent to continue Private Smth's pay in
favor of his children, nothing could be done
to reinstate it (see enclosure 4). 1In
short, Private Smth has not received any
support for his famly since he has been

i ncarcerated, despite General Ryan's
apparent intent to prevent significant |oss
of income to Private Smth's famly. |If
this portion of the pretrial agreenent is to
have no effect, Private Smth asks that nore
of his sentence be suspended so that he can
provide for his fam |y as soon as possible.

In addition, appellant submtted three handwitten letters to
the convening authority requesting a reduction in the period of
confinement to expedite his return to his famly so he could
address their financial and ot her probl ens.

The staff judge advocate's recommendati on to the conveni ng
authority under RCM 1106 acknow edged that defense counsel had
submtted a clenmency request. The recomendati on, however, did
not di scuss the substance of the request or its relationship to
the problens in inplenenting the pretrial agreenment. |Instead,
despite the fact that appellant had notified the convening
authority of the post-trial problens in inplenenting the

pretrial agreenent with respect to his pay, the staff judge

15
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advocate erroneously advi sed the convening authority that the
automatic forfeitures went into effect on February 4, 1998. In
addition, the staff judge advocate’s recomrendati on did not
accurately describe the deferral and waiver portions of the
pretrial agreenent.

The convening authority approved the sentence as adjudged,
with one nodification. He suspended confinenent in excess of
thirty-six nmonths for a period of twelve nonths, with provision
for automatic remssion. The thirty-six-nonth period
represented a four-nonth reduction fromthe forty-nonth ceiling
in the pretrial agreenent. He indicated that he had consi dered
the results of trial, the record of trial, the recommendati on of
the staff judge advocate, the evidence in the record related to
appellant's record of service, and the post-trial matters
submtted by the defense. Neither his action nor the staff
j udge advocate's recommendation provided a rationale for the
four-month reduction in confinement. Wth respect to pay, the
convening authority incorrectly treated automatic forfeitures as
an el enent of the sentence, and he perpetuated the staff judge
advocate' s m sunder standi ng of appellant's pay situation,
erroneously asserting that the automatic forfeitures had

commenced on February 4, 1998.

16
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C. Court of Crimnal Appeals

In the Court of Crim nal Appeals, appellant challenged the
provi dence of his pleas, asserting that he had not received the
benefit of the pretrial agreenent as a result of a
m sunderstanding as to a material provision. The Governnent
conceded error and joined in a request that the pleas be treated
as inprovident. In a split decision, the Court of Crim nal
Appeal s rejected appellant’s contention and the Governnent’s
concession. The majority concluded that appellant’s pleas were
voluntary, on the theory that he would have entered into the
pretrial agreenent “regardl ess of whether his pretrial agreenent
cont ai ned any | anguage concerning the automatic forfeiture of
pay.” Unpub. op. at 14. In the mgjority’s view, the
m sunder st andi ng did not result fromthe |anguage of the
pretrial agreenent; the provisions concerning pay “nost likely
predated the existence of the pretrial agreement”; it was |ikely
that the pay provisions in the agreenent were initiated by
appellant; and it was unlikely that the convening authority
initiated or insisted upon those provisions.

The majority concluded that appellant entered into the
agreenent because he previously had nade a confession and
because he was facing a maxi num sentence of fifty years. 1d. at
14-16. The majority also noted that the agreenent had been

signed a nonth before trial, that the mlitary judge had not

17
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di scussed the details of the forfeiture provisions with
appellant until after appellant had entered his pleas, that
during post-trial proceedings, appellant had not asserted that
his pleas were inprovident, and that appellant had “capitalized”
on his no-pay status by seeking a reduction in confinenment. |[d.

at 17-18. Applying these matters in light of the factors set

forth in Bedania, supra, the majority concluded "that the

appel l ant's m sunder st andi ng about the collateral consequences
of his pretrial agreenent was not 'major,'" and that his pleas
were not "induced by the trial judge's comments, the trial
counsel or the convening authority.” Unpub. op. at 18.
Nonet hel ess, because “appell ant was not given the entire benefit
of his bargain in this case,” the ngjority changed the
di shonor abl e di scharge to a bad-conduct di scharge and el i m nated
t he suspended period of confinenment in excess of thirty-six
nmonths. [d. at 19, 21.

The di ssent bel ow concluded that the pleas were
“i nmprovi dent based upon a nutual m sunderstanding of the parties
concerning a material termof the pretrial agreenment . . . .7
Id. at 21. The dissent noted that the facts, as recited by the

majority, denonstrated that “all parties, to include the
mlitary judge, m sperceived the Governnment’s ability to provide
the benefit for which the appellant had negotiated in return for

his pleas -- financial support to his fam|ly through delivery of

18
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the appellant’s pay during the initial nmonths of his
confinenent. . . . He did not receive th[e] benefit that he and
t he Governnent agreed he would receive in return for his pleas
of guilt.” Id. at 21-22 (footnote omtted).

The di ssent descri bed the provision regarding pay as
“maj or” and concluded that “appellant is entitled to succeed on
this issue since m sunderstanding of this consequence resulted
‘foreseeably and al nost inexorably fromthe | anguage of the

pretrial agreenent.’” |d. at 22, quoting Bedania, supra at 376.

The di ssent observed t hat
t he nutual m sunderstandi ng anong the
appel l ant, the convening authority, his
staff judge advocate, and the trial counsel
shoul d have been apparent to the mlitary
judge. Unfortunately, the mlitary judge
confirmed during the providence inquiry that
t he appel l ant woul d recei ve the negoti ated
benefit.

Id. (footnote omtted).

According to the dissent, if the mlitary judge had advi sed
appel l ant accurately “during the providence inquiry that his pay
woul d stop when he was confined post-trial, the appellant could
have elected to reject the pretrial agreenment and wi thdraw his
pl eas, or he could have elected on the record to continue with
his pleas of guilty.” Id. at 21-22 n.1. The dissent added that

a further opportunity “to obtain such an infornmed waiver was

m ssed by the staff judge advocate,” who coul d have advi sed the

19
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convening authority that there was a material m sunderstandi ng,
permtting appellant “either to withdraw his guilty pleas or
affirmthem based on the sentence adjudged or in return for sone
other specific relief.” 1d. at 22 n.3. The dissent observed
that the staff judge advocate, instead of providing such advice,
m sadvi sed the convening authority by erroneously asserting that
the automatic forfeitures “went into effect” and “said nothing
about the convening authority’s obligation to waive them as
required by the pretrial agreenment.” |d. The dissent concluded
that, under these circunstances, “appellant’s post-trial efforts
to receive at | east sone benefit in return for his negotiated
pleas [did not anbunt] to an inforned waiver of the error which

occurred as a result of the nutual m sunderstanding in this

case.” Id. at 22.

[11. DI SCUSSI ON
A. Anal ysis

In WIliams, we observed that “[i]gnhorance of the |aw on a
material matter cannot be the prevailing normin the |egal
profession or in the court-martial process.” 53 Ml at 296. The
majority below attenpted to distinguish WIllians on two grounds:
(1) that the accused in WIllians had submtted an affi davit
asserting that the convening authority’'s agreenent to waive

forfeitures was the “only” reason he agreed to plead guilty; and

20
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(2) that unlike the present case, there was no other form of
clemency in Wllians. Unpub. op. at 12. There is no

requi renent, however, that the termat issue constitute the
“only” reason for a pretrial agreenent. WIIlians, |ike
Hardcastl e, is based upon the Suprene Court’s decision in

Sant obel | o, which applies when “a plea [agreenent] rests in any

significant degree on a pronise or agreenent of the prosecutor,

so that it can be said to be part of the inducenent or
consideration . . . .” 404 U S. at 262 (enphasis added).

Al t hough other factors may help induce a plea -- such as the
exi stence of a confession or the potential for |engthy
confinement -- these factors do not negate the materiality of
another termthat may be “part” of the agreenent.

Wth respect to the lower court’s reliance on the conveni ng
authority’s clenmency action, we note that the record is devoid
of any indication by the convening authority or his staff judge
advocate that the relatively nodest clenmency provided to
appel l ant was taken to rectify the nutual m sunderstanding with
respect to the pretrial agreenent. Even after the convening
authority’s action, appellant was left with a punitive discharge
and confinenment for thirty-six nonths, double the anpount
requested in his clenency subm ssion. |If anything, the record
illustrates the command’ s inattention to the problens in the

pretrial agreenent, as reflected in the fact that the staff
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j udge advocate m sinfornmed the convening authority as to
appel lant’ s pay status, and that the convening authority acted
on that basis.

W note that where there has been a nutual m sunderstandi ng
as to a material term the convening authority and an accused
may enter into a witten post-trial agreenment under which the
accused, with the assistance of counsel, makes a know ng,
voluntary, and intelligent waiver of his right to contest the
provi dence of his pleas in exchange for an alternative form of
relief. The record in the present case, however, reflects no
such agreenent, nor does it otherw se denonstrate that appell ant
made an informed wai ver of his rights.

In the present case, appellant sought through the pretrial
agreenent to address his famly’'s financial situation during any
period of confinenment by providing that adjudged or automatic
forfeitures would go to his dependent children. The record
denonstrates that all participants in the proceeding -- the
convening authority, the staff judge advocate, trial and defense
counsel, appellant, and the mlitary judge -- proceeded on the
assunption that appellant’s pay woul d provi de the basis upon
which the forfeiture provisions could be inplenented.

As in WIllianms and Hardcastle, the mlitary judge expressly

stated on the record that the provision relating to automatic

forfeitures would apply to appellant. Defense counsel offered
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the view that "the intent of the pretrial agreement . . . is
that the noney should go to" appellant's ex-wife and his
dependent children. Trial counsel agreed with that
under st andi ng and, during his sentencing argunment, stated that
t he Governnent would not ask for forfeitures, in view of
appellant’s desire to support his famly. The mlitary judge
stated that it was "the understanding of the court” that funds
woul d go to appellant’s children as a result of the pretrial
agreenent, and he stated that “the conmand will take action to
ef fect that understanding of the pretrial agreenent or put it

into effect.” Under WIIlians and Hardcastle, renedial action is

requi red because these circunstances reflect pleas that rest in
a significant degree on an agreenent with the Governnent that
was a material part of the consideration, and the Government has

not fulfilled its part of the agreenent.

B. Appropriate Relief

Assum ng that the bargai ned-for benefit is outside the
authority of the Governnent to provide, it is necessary to
determ ne whether some "appropriate alternative relief” is
avai |l abl e "as an adequate neans of providing appellant with the

benefit of his bargain.” See Mtchell, 50 M] at 83. As in

Mtchell, we conclude that the Court of Crimnal Appeals is

wel | -situated to consider this question. Id. [If such
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"appropriate alternative relief" is available, the court my
affirmthe findings and so nmuch of the sentence that wll

reflect this relief. If not, in the absence of appellant having
received his full consideration in return for his pleas of
guilty, the court nust set aside the findings and sentence and

authorize a rehearing. See WIIlians and Hardcastle, both supra.

V. DEC SI ON
The decision of the United States Navy-Mrine Corps Court
of Crimnal Appeals is set aside. The record of trial is
returned to the Judge Advocate General of the Navy for remand to

that court for further proceedi ngs consistent with this opinion.
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CRAWFORD, Chief Judge (concurring in part and in the
result):

We are once again faced with the unfortunate, if not
i nexcusabl e, situation where an accused was beyond his ETS date
at trial and, apparently, none of the participants recognized

the significance of this inportant fact. See United States v.

WIllians, 53 M} 293 (2000); United States v. Hardcastle, 53 M

299 (2000); United States v. Albert, 30 MJ] 331 (CVA 1990). It

woul d appear to ne that when a charge sheet clearly shows that
an accused’s current date of service began on “5 Nov 93” for a
termof “4 years,” and the accused’'s court-martial was held on
January 21, 1998, soneone shoul d have cal cul ated that the
accused was beyond his contractual service obligation.
Appel | ant ceased to be pay eligible on the date findings

and sentence were announced (January 21, 1998). See Al bert,

supra at 332, citing 39 Conp. Gen. 42 (1959). Since there was
no pay to suspend, forfeit, defer, or otherw se dispose of, it
was i npossible for the Government to conply with the pretria
agreenent, proposed by appellant and his counsel but nonethel ess
accepted by the convening authority.

During the six nonths it took to type, assenble, and
aut henticate appellant’s 100-page guilty plea record of trial
(June 17, 1998), and the ensuing five nonths it took to prepare

a four-page staff judge advocate’ s recomendati on (Novenber 25,
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1998), soneone di scovered that appellant’s pay had stopped on
January 21, 1998, the date of his court-marti al

The real issue in this case, as it is in all cases where an
appel l ant alleges that he did not receive all for which he
bar gai ned, is whether this appellant understandingly,
voluntarily, and intelligently entered into his pretrial

agreenent. See Brady v. United States, 397 U S. 742, 747-48 and

n.4 (1970); RCM 705(c)(1)(A), Manual for Courts-Martial, United
States (2000 ed.). Cuilty pleas that are induced by fal se

prom ses, threats, and m srepresentations fail, but those plea
bargai ns that are otherw se voluntarily nade or based on a non-
substantial m sunderstandi ng of the sentence will stand. See
Wllians, 53 MJ at 297 (Crawford, C. J., concurring in the
result).

This case is closely related to, but not squarely on point
wi th, recent pronouncenents fromthis Court. Unlike the
majority below, I do find a nmeaningful distinction between this
case and Albert. 1In A bert, the convening authority did exactly
what he promsed to do in the pretrial agreenent. There, the
pretrial agreenent provided that the convening authority woul d,

inter alia, suspend “all forfeitures in excess of $250 pay per

month for ... 1 year.” 30 Ml at 331. However, Al bert was
beyond his ETS date and not entitled to any noney. Although the

pretrial agreenent provided for a suspension of forfeitures that
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actually provided no relief to the accused, we held that Al bert
was not entitled to relief because his unilateral

m sunder st andi ng was not induced by a representation of the
mlitary judge, trial counsel, or convening authority. 30 Ml at

333; see ___ M at (5)(mmjority opinion); see also United States

v. Wllianms, 55 M} 302, 307 (2001)(no entitlement to relief

where there was no representation by the convening authority,
mlitary judge, or trial counsel that WIllians’s pay would
conti nue beyond his ETS while in confinenent).

Wthout nore, this case would be controlled by our hol ding
in Albert. As noted by the dissent below, the mlitary judge
changed the posture of this case when he informed appell ant that
appel l ant woul d receive the benefit of his pretrial agreenent.
| remain convinced that the fact that appellant was facing a
maxi mumtermof fifty years confinenment had nore persuasive
i npact on his desire to negotiate a pretrial agreenent then did
his altruistic wish to secure nedical benefits for his famly
menbers. Nonet hel ess, appellant’s desire to avoid the
col l ateral consequences associated with his forfeiture of pay
may have been a material elenent of the pretrial agreenent.
Accordingly, | agree with the magjority that the renedy in this
case is either specific performance, appropriate alternative
relief, or an opportunity to withdraw fromthe plea agreenent.

See Santobello v. New York, 404 U S. 257, 262-63 (1971); see
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also United States v. Mtchell, 50 MJ 79 (1999); United States

v. Oson, 25 MJ 293 (CVA 1987); United States v. Bedania, 12 M

373 (CMA 1982).

As Judge Naugl e points out in dissent below the staff
j udge advocate and convening authority m ssed a gol den
opportunity to rectify any nutual m sunderstanding. 1In his
request for clenmency, appellant asked the convening authority to
suspend all confinenent in excess of eighteen nonths for one
year and to approve a discharge no greater than a bad-conduct
di scharge. First and forenost anong the reasons for this
request and counter-offer was the Governnent’s inability to
fulfill that part of the pretrial agreenent waiving forfeitures
in favor of appellant’s famly nenbers.

Using the principles of accord and satisfaction as a nodel,
t he convening authority woul d have extingui shed this appellate
i ssue by accepting appellant’s accord and satisfying him by
approvi ng no confinement greater than ei ghteen nonths and a bad-
conduct discharge. Unlike the majority, | do not see the
necessity for a newy “witten post-trial agreenment.” M at
(22). In ny opinion, appellant could be nmade whol e by approving
no greater than a bad-conduct discharge, eighteen nonths

confinenment, and payi ng appellant for the nunber of nonths he

spent in confinenment in excess of eighteen.
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Nonet hel ess, | concur that the Courts of Crimnal Appeals
are the experts at applying service regulations, to include pay
manual s, and are best situated to determ ne what appropriate
relief is available to conpensate an appellant and provide him
with the benefits for which he bargained pretrial. Accordingly,
| join in remanding this case to the Navy-Mrine Corps Court of

Crim nal Appeals for further proceedings.
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