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Seni or Judge SULLI VAN delivered the opinion of the Court.
During the Spring of 1998, appellant was tried by a general
court-martial conposed of officer and enlisted nenbers at Fort
Lew s, Washington. Contrary to his pleas, he was found guilty of
ki dnappi ng and forcibly sodomzing CM in violation of Articles
134 and 125, Uniform Code of MIlitary Justice, 10 USC 88 934 and
925. On June 19, 1998, he was sentenced to a bad-conduct
di scharge, confinenment for two years and six nonths, total
forfeitures, and reduction to pay grade E-1. The convening
authority approved this sentence on Novenber 16, 1998. The Arny
Court of Crimnal Appeals affirmed on January 22, 2001. 54 M
717.
This Court on June 25, 2001, granted the followi ng two issues
for review
. VWHETHER THE ARMY COURT OF CRI M NAL
APPEALS ERRED BY FI NDI NG NO PREJUDI CE TO
APPELLANT, DESPI TE FI NDI NG THE M LI TARY
JUDGE ABUSED HI S DI SCRETI ON | N REFUSI NG TO
PERM T THE DEFENSE TO ELICI T THE
EXCULPATORY PORTI ONS OF A GOVERNMENT
| NTRODUCED CONFESSI ON.
1. WHETHER THE ARMY COURT OF CRI M NAL
APPEALS ERRED BY CONCLUDI NG THAT A CO
ACCUSED S ADM SSI ON TO A CELLMATE THAT HE
THREATENED APPELLANT W TH A GUN AT THE
TI ME OF THE OFFENSES WAS NEI THER AGAI NST
THE DECLARANT’ S PENAL | NTEREST NOR
SUFFI Cl ENTLY TRUSTWORTHY.
We hold that the mlitary judge' s refusal to admt hearsay
evi dence of appellant’s out-of-court pretrial statenent

excul pating hinself was harm ess error. See United States v.

Levy- Cordero, 156 F.2d 244, 247 (1% Gir. 1998). W further hold

that the trial judge did not err when he refused to admt



United States v. Benton, 01-0289/ AR

addi ti onal hearsay testinony that appellant’s co-accused
purportedly exonerated appellant of the charged offenses. See

United States v. Seabolt, 958 F.2d 231, 233 (8'" Gr. 1992).

The Court of Crimnal Appeals, in a detailed opinion,
delineated the facts in this case and the evidence profferred by
t he Governnent concerning appellant’s liability for the
ki dnappi ng and sodony of CM It said:

On the evening of 17 Cctober 1997, the
appel l ant and his all eged acconplice,
Private First Cass (PFC) Taori Ransom
spent several hours driving around in the
vicinity of Lakewood, Washi ngton, an area
near Fort Lewis. The appellant, who was
driving PFC Ransom s car, stopped the car
at PFC Ransonis direction near two young
worren, CM and her cousin, PFC Ruiz. Mich
of CMs chilling account of her
ki dnappi ng, rape, and forcible sodony by
PFC Ransom t hat eveni ng was unchal | enged
at trial, although the appell ant
vi gorously contested his crimnal
[1tability for what transpired. Sone of
the evidence surrounding the of fenses of
whi ch the appel |l ant was acquitted pl aces
the chal |l enged evidentiary rulings in
context and is thus included in our
di scussi on of the facts.

A. The Governnent’s Case

CM and PFC Ruiz both testified that they
were tal king outside the home of PFC Rui z’
boyfri end when they heard a car pull up.
They saw a man | eave the car and wal k
toward them brandishing a 9 mm semi -
automatic pistol. He grabbed CMs hair
and dragged her, scream ng and struggling,
into his car. Wen PFC Ruiz attenpted to
aid her cousin, the man struck PFC Ruiz
across the forehead with the pistol. The
appel l ant then drove off with the man in
t he back seat with CM

According to CM once she was in the
car, the man, later identified as PFC
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Ransom pointed his gun at her and told
her to undress and then ordered her to
performoral sodony upon him CMdid so.
He thereafter clinbed on top of her and
raped her. Wile PFC Ransom was sexual |y
assaul ting her, she saw the appellant | ook
back and grin or smle at her. Wen the
car stopped at a dead end in a wooded
area, the appellant announced that it was
“his turn.”

CMtestified that PFC Ransom pul | ed her
by her hair through a barbed wire fence
and | ed her into the woods, and the
appel l ant foll owed them She did not see
the gun after they left the car, but was
fearful that PFC Ransomwas still arned.
Private First C ass Ransom ordered her to
get on her knees to performoral sodony on
t he appel l ant, who had al ready renoved his
erect penis fromhis pants. She conpli ed,
pl aci ng her nouth on his penis. The
appel l ant thereafter left the area to nove
the car and did not return.

Meanwhi | e, | ocal police were |ooking for
t he appel l ant, PFC Ransom and CM Based
on descriptions provided by PFC Ruiz and
addi ti onal assistance from her boyfriend,
t he police stopped the appellant while he
was driving PFC Ransomi s car al ong an
interstate highway several mles fromthe
scene of the abduction. The appell ant was
the only occupant, and, just before he
energed fromthe car, the arresting
of ficers observed hi mreach down under the
front of the driver’'s seat. A l|ater
search of the vehicle disclosed a 9 mm
sem -automatic pistol under the driver’s
seat and cl othes (jeans, sweater, and
underwear) belonging to CMin the back and
front seats.

When questioned by one of the arresting
officers, the appellant first clained that
he had borrowed the car froma friend and
was taking sone other friends to a club in
Seattle. He then stated that he had
dropped the friends off at Fort Lewi s and
was going on to the club by hinself, but
coul d not explain why. He nade no nention
of CM s abducti on.
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In a taped statenent made to police
detectives in the early norning hours of
18 Cctober, the appellant admtted that he
and PFC Ransom had been driving around in
the early evening of 17 Cctober. In the
statenent, the appellant asserted that as
t hey neared the appellant’s house, PFC
Ransomtold himto stop. He did not know
what PFC Ransom was doing until he heard
“the screamand holler.” He saw CM forced
into the car, and then PFC Ransomtold him
to drive. He said that he did as he was
told, stopping the car in a wooded area
and entering the woods wi th PFC Ransom and
CM He indicated that PFC Ransomtold CM
to “give nme [the appellant] sone” but
denied that CM actually perforned oral sex
on him He stated that CM grabbed his
genitals through his clothing. The
appel l ant then returned to the car because
he was scared. The tape of this
interrogation was played for the court
menbers, and a transcript was introduced
as a prosecution exhibit.

54 M) at 719-20 (footnote onmtted).

The Court of Crimnal Appeals then fully delineated the
prof fered defense evidence, which was rejected by the mlitary
j udge.

B. The Testinony of Private New

The chal | enged evidentiary rulings
stenmed fromthe testinony of Private
(PV2) New, a pretrial confinee at the
regi onal confinenent facility where the
appel  ant and PFC Ransom were al so bei ng
held in pretrial confinement. Testifying
under a grant of I|eniency,? PV2 New
recounted certain statenents that the
appel  ant made while they were cell mates.

Private New s testinony on direct
exam nation tracked fairly closely with
the appellant’s taped statenment to the
| ocal police. According to PV2 New, the
appel l ant said that he and PFC Ransom had
been driving around for sonme tinme when PFC
Ransom tol d the appellant to stop near two
wonen, and that the appellant had no idea
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t hat PFC Ransom was goi ng to abduct one of
themuntil PFC Ransom dragged CMinto the
car.

Private New recounted the appellant’s
observati ons of PFC Ransom sodom zi ng and
raping CMin the back seat of the car
whil e the appellant drove around. He
testified that the appellant described
stopping the car in a woded area, and
that PFC Ransom directed CMto perform
oral sodomy on the appellant. The
appel lant told PV2 New that he left the
area before any sodony occurred.

On cross-exam nation, the defense
counsel challenged PV2 New s credibility
by exploring the grant of |eniency, PV2
New s Canadi an conviction for vehicul ar
hom cide, his stint in an Arkansas nental
hospital as the result of a suicide
attenpt, his false clains to nedica
authorities that he was a Special Forces
sergeant, and his possible access to
transcripts of the appellant’s and PFC
Ransom s Article 32, UCMJ, hearings while
he was their cell mate.

Switching tactics, the defense then
sought to elicit additional statenents
that the appellant nade to PV2 New.
Specifically, the defense asked PV2 New i f
the appellant also stated that, at the
time of the kidnappi ng, PFC Ransom poi nt ed
a gun at himin the car and ordered himto
drive. The mlitary judge sustalned a
hearsay objection to this testinony,
al t hough the defense counsel argued that
the “rul e of conpl eteness” made the
additional statements admi ssible. This
ruling and the mlitary judge’ s response
to subsequent attenpts to introduce the
sanme evidence formthe basis for the
appel lant’s first assignnment of error.

Later in the cross-exam nation, the
defense counsel asked PV2 New if, during a
separate conversation wth PFC Ransom PFC
Ransom adm tted pointing a gun at the
appellant. The mlitary judge again
sustai ned a hearsay objection, with
comment s suggesting that he consi dered
this as the sanme question the defense had
asked earlier. The defense counse
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poi nted out that he was trying to elicit
statenments of PFC Ransomto PV2 New, not
statenents of the appellant to PV2 New,
and that the penal interest exception to
the hearsay rule applied. 1In an Article
39(a), UCMJ, session, the defense nade a
nore conplete proffer of the out-of-court
statenment of PFC Ransom that he intended
to elicit, but the mlitary judge
sust ai ned the prosecution’s hearsay
objection. This ruling is the basis of
t he appel l ant’ s second assi gnnment of
error.

At the conclusion of the government’s
case, the defense counsel asked the
mlitary judge to reconsider his rulings
on the adm ssibility of the statenents
that the appellant and PFC Ransom had made
to PV2 New. As a proffer of what PV2 New
woul d say, the defense asked that PV2
New s sworn statenment, previously marked
as a defense exhibit but not admtted, be
made an appellate exhibit. The mlitary
j udge indicated that remarking the
statenent was not necessary, and adhered
to his earlier rulings.

“ Private New di scl osed that he was

facing trial by court-martial hinself for
mansl| aught er, absence w t hout |eave, and
other mlitary offenses. Canadian
authorities had already tried himfor
dangerous driving that had caused the
death of his best friend, another soldier.
The mlitary mansl aughter charge
apparently involved the sane death. In
exchange for delaying his own trial unti
he testified agai nst the appellant and PFC
Ransom the grant of |eniency involved
droppi ng the mansl aughter charge and
limting any sentence on the other
offenses to tine served in pretrial

confi nement .

Id. at 720-21 (enphasis added).
Finally, the appellate court bel ow delineated the remnai nder

of the defense evidence at this court-martial .
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C. The Appellant’s Testinony

The appellant testified on the nerits,
and in general, his testinony was
consistent with his pretrial statenent to
the police. He testified that he and PFC
Ransom were riding around and listening to
nmusi c, as they had done many tines before.
Because PFC Ransom liked to drink (and had
drunk to the point of vomting earlier
that evening), the appellant was driving
PFC Ransonmis car. Al though the appell ant
had consuned sone beer hinself, he
testified that he was not drunk. He
i ndi cated that on previous occasi ons when
he and PFC Ransom had gone out, PFC Ransom
flirted with wonen he net.

The appellant testified that he was
driving in the general area of his hone
when PFC Ransomtold himto stop near two
young wonen and then left the car. The
appel l ant was collecting his conpact disks
fromthe floor of the car and did not hear
or see what went on after he stopped the
car. \Wien he | ooked up again, CM was
clinmbing into the car’s rear seat with PFC
Ransom apparently willingly. The
appel I ant deni ed hearing any scream ng or
crying, but on cross-exam nation, admtted
that he heard some scream ng and yelling
when the back door was opened.

In details not included in his taped or
oral statements to the police, the
appellant testified that after PFC Ransom
entered the car, PFC Ransom put a gun to
the appellant’s face and ordered himto
drive away. He was scared because PFC
Ransom was drunk, so he conplied. Wile
driving, the appellant |ooked into the
back seat and saw PFC Ransom on top of CM
He began hitting PFC Ransomin the side
repeatedly with his fist in an effort to
get his attention.

The appellant testified that he stopped
the car at a dead end in a wooded area
pursuant to PFC Ransomi s instructions. He
exited the car with PFC Ransom and CM He
initially denied noticing that CM was
nearly naked, but admtted during recross-
exam nation that she was naked fromthe
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wai st down when they went through the
barbed wire fence into the woods. He
agai n denied that CM perforned oral sodony
on him He testified that when PFC Ransom
told CMto performoral sodony on him the
appel | ant gave PFC Ransom “a | ook,” and
PFC Ransom responded by telling himto
nove the car. The appellant then left the
area because he did not want to have
anything to do with what he expected was
goi ng to happen; that PFC Ransom was goi ng
to rape CM When he got back to the car,
he drove off, |eaving CM and PFC Ransomin
t he woods.

The appellant testified that after being
stopped, he lied to the police officers
about being on his way to a club in
Seattl e because things "l ooked bad" for
hi m

Based on the appellant’s testinony that
he was in fear of PFC Ransom because PFC
Ransom was drunk and had pointed a weapon
at his head in the car, the mlitary judge
instructed the court nenbers on the
defense of duress with regard to both
of fenses of which the appellant was
convi ct ed.

Id. at 721-22 (enphasis added).

Appel I ant makes two clains of evidentiary error in his case.
First, he contends that the mlitary judge erred when he
suppressed testinony froma fellow pretrial confinee, PV2 New,

t hat appellant had said that his co-accused, PFC Ransom pointed
a gun at himand ordered himto drive at the tine of the alleged

ki dnapping of CM  See generally MI.R Evid. 304(h)(2), Mnual

for Courts-Martial, United States (1998 ed.).[]

1 Al Manual provisions are identical to the ones in effect at the time of
appellant’s court-martial .
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Second, he asserts that the mlitary judge erred when he excl uded
profferred testinony, again fromPV2 New, that PFC Ransom al so
said that he pointed a gun at appellant at that tinme, probably
because he was drunk. (R 423) See generally MI.R Evid. 804

(b)(3). On the basis of these evidentiary errors, appellant
asserts the “it can hardly be argued that [he] received the fair

trial to which he was entitled.” Final Brief at 24.

Appel lant’ s evidentiary clains arose in the context of a
contested trial, where he was ultimately found guilty of
ki dnappi ng and sodom zing CM He testified in his own defense to
t he ki dnapping charge that his alleged co-actor, PFC Ransom
coerced himinto commtting this crine by threatening himwith a
gun. See RCM 916(h), Manual, supra. He also testified in
defense to the sodony charge that he refused to commt that
of fense, although PFC Ransomtried to force himto do this act.
The alleged victim however, testified that appellant was a
willing participant in commtting the charged offenses and t hat
she did not see PFC Ransomthreaten appellant with a gun at any
time. PFC Ransomdid not testify at appellant’s trial. An
arresting officer and the investigating detective testified that
appel  ant gave different excul patory stories, neither one
mentioning that he was threatened with a gun by PFC Ransom The
Government finally called PV2 New, a fellow pretrial confinee of
appel l ant and PFC Ransom to testify to various adm ssions made

by themprior to trial. The defense sought the excl uded

10
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testimony on PFC Ransomi s purported threat on cross-exam nation

of PV2 New.

I

Appel I ant asserts that PV2 New s proffered testinony that
appel l ant said he was threatened by PFC Ransom at the tine of the
ki dnappi ng was adni ssible under MI.R Evid. 304(h)(2). B] He
asserts that this excul patory statenment was part of his purported
conf essi on, otherw se evidenced on direct exam nation by the
Government’s witness, PV2 New. The appellate court bel ow held
that the trial judge erred in excluding this testinony, but it
was harm ess. It conducted a detailed analysis of this purported

error in the context of appellant’s court-martial and said:

Had the appellant’s statenment to PV2 New
been admtted, we are confident that the
credibility assessnment would still have
heavily favored CMs recitation of events.
Havi ng no “grave doubts” about the inpact
of the excluded evidence on the results
obtained at trial, we conclude that the
appel l ant suffered no material prejudice
fromthe erroneous exclusion of PV2 New s
testinmony. See UCMJ art. 59(a), 10 USC
§ 859(a); United States v. Pollard, 38 M
41, 52 (CVA 1993) (quoting Kotteakos v.
United States, 328 U. S. 750, 765 .
(1946)) .

54 M) at 725.
We agree with the appellate court bel ow for several reasons.

First, appellant hinmself was allowed to testify that his

2 It states: “Conpleteness. |If only part of an alleged

adm ssion or confession is Introduced agai nst the accused, the
defense, by cross-exam nation or otherw se, may introduce the
remai ni ng portions of the statenent.”

11
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participation in CMs kidnappi ng was coerced by PFC Ransoni s
t hreat eni ng conduct with a gun and that he did not sodom ze her.

See United States v. Scheffer, 523 U S. 303 (1998) (hol ding no

violation of constitutional right of defense where accused
allowed to substantially present his defense through other

evidence); United States v. Lea, 249 F.3d 632, 642 n.8 (7'" Gir.

2001). Second, the corroborative value of the excluded evidence
that appellant told a fellow pretrial confinee sonetine after the

crinme the sane excul patory story was not great. See generally

United States v. Mathis, 264 F.3d 321, 342-44 (3" Cir. 2001) (in

context of record as a whole, excluded testinony was highly
unlikely to have caused a different result). Finally, any
corrective value which the excluded evidence m ght have had to
prevent the nmenbers fromthinking appellant had confessed to PV2
New was largely mnimzed by appellant’s own testinony in this

case. E

On this last point, we note the telling words of the

appel | ate court bel ow

More significantly, during direct

exam nation, the appellant denied having
the conversation in question wth PV2 New.
He suggested that PV2 New s know edge of
the events to which he testified derived
fromreading the transcript of the Article
32(b), UCMJ, investigation that the

appel lant kept in his cell. By denying
3 W reject the dissent’s additional assertion that the
mlitary judge s ruling excluding evidence of the renai nder of
appellant’s statement to PV2 New prejudicially undercut

appellant’s trial testinony by showng it to be a recent
fabrication. The adm ssion of appellant’s pretrial statenents to
his arresting officer and, later, to an investigating detective
anply denonstrated that fact.

12



United States v. Benton, 01-0289/ AR

t hat the conversation to which PV2 New
testified actually occurred, the appell ant
i npal ed hinmself on the horns of a dil emm:
on the one hand arguing that his
statenments to PV2 New were adm ssible
under the rule of conpleteness and on the
ot her hand arguing that there were no
statenents to conplete. He is nowin no
position to claimthat he was gored.

54 M) at 725 (enphasis added); see United States v. Levy-

Cordero, 156 F.3d at 247 (holding that the erroneous exclusion of
evi dence of facts which accused recanted certainly was harm ess

error). W agree.

I

The second issue in this case is whether the Court of
Crimnal Appeals prejudicially erred when it affirmed the
mlitary judge' s refusal to admt additional testinony from PV2
New whi ch purportedly excul pated appellant. In particular,
appel l ant asserts that the mlitary judge erroneously prohibited
t he defense from aski ng PV2 New whet her PFC Ransom adm tted that
he pointed a gun at appellant during the incident wwith CM (R
420, 423) The record reflects that PV2 New woul d have testified
t hat he asked PFC Ransom “Way’' d you pull a gun at your boy?” and
he (Ranson) responded, “I don’t know. | guess because | was

drunk or sonmething.” (R 426)

Def ense counsel asserted at trial that PV2 New s testinony
concerni ng PFC Ransonmi s out-of-court statenment was adm ssible
hearsay under MI|.R Evid. 804(b)(3), the decl aration-agai nst-
interest exception to the hearsay rule. (R 422, 534-36) See
generally WIllianson v. United States, 512 U S. 594 (1994). The

13
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mlitary judge sustained the Governnent’s objection to this

prof fered defense evidence as hearsay, suggesting he consi dered
it untrustworthy. (R 427) He was also asked at a |later date to
reconsi der his ruling and make specific findings of fact
pertaining to this notion, which he indicated he woul d do, but
which he failed to do. (R 536) The Court of Crimnal Appeals
hel d that the proffered evidence did not qualify as a declaration

agai nst penal interest. 54 M at 727.

MI|.R Evid. 804(b)(3) states:

(b) Hearsay Exceptions. The follow ng
are not excluded by the hearsay rule if
t he declarant is unavail able as a w tness.

* * *

(3) Statenent against interest. A
statenment which was at the tine of its
maki ng so far contrary to the declarant’s
pecuniary or proprietary interest, or so
far tended to subject the declarant to
civil or crimnal Tirability, or to render
invalid a claimby the declarant agai nst
anot her, that a reasonable person in the
position of the declarant woul d not have
make the statenent unless the person
believed it to be true. A statenent
tending to expose the declarant to
crimnal liability and offered to
excul pate the accused is not adm ssible
unl ess corroborating circunstances clearly
i ndi cate the trustworthiness of the
st at enent .

(Enmphasi s added.)

To gain adm ssion of PV2 New s excul patory hearsay testinony

under this rule, it was appellant’s burden to show, inter alia,

that (1) PFC Ransom was unavail able to testify at trial, (2) PFC

14
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Ransom s statenent was against his penal interest, and (3)
corroborating circunstances clearly indicated the trustworthiness

of the statenent. See United States v. Paguio, 114 F.3d 928, 932

(9'" Gir. 1997); United States v. Bunpass, 60 F.3d 1099, 1102 (4'"

Gir. 1995).

The Court of Crimnal Appeals held, inter alia, that

appel lant failed to show PFC Ransonis out-of-court statenent was
actual ly against his penal interests. (Requirenment 2) See

generally United States v. Tropeano, 252 F.3d 653, 659 (29Cir.

2001) (recognizing a “sufficiently self-incul patory” standard for
determ ni ng whet her out-of-court statenments qualify as

decl arati ons agai nst penal interest). 1In this regard, we note

t hat PFC Ransonmi s statement was evasive on its face and fell far
short of an unanbi guous adm ssion to coercing appellant to commt

a crinme by pointing a gun at him See United States v. Seabolt,

958 F.2d at 233; cf. United States v. Thomas, 571 F.2d 285, 288

(5'" Cir. 1978) (direct confession not required, only disserving
statenents whi ch woul d have probative val ue agai nst declarant).

Moreover, to the extent he did so inplicitly, he attenpted
to dimnish his culpability by blam ng his conduct on

overi ndul gence in alcohol. See generally RCM 916(1)(2)

(evidence of voluntary intoxication my be introduced to

di sprove specific intent offenses); see also United States v.

Jacobs, 44 MJ 301, 306 (1996); United States v. Fowie, 24 F.3d

1059, 1068 (9'" Cir. 1994) (statenment not against interest where
it indicates that declarant thinks he would not be prosecuted

for adm ssions). W conclude that the appellate court below did

15
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not err in holding that PV2 Ransonis statenent did not
sufficiently expose himto crimnal liability to the extent that
a reasonabl e person in the declarant’s position would not have

made the statenent unless believing it to be true. WIIianmson

v. United States, 512 U S. at 603-04.

Assuming error in this regard, we next turn to the question
of trustworthiness under MI.R Evid. 804(b)(3). (Requirenent 3)
A prelimnary decision nmust be made by the mlitary judge whet her
there exist “corroborating circunstances which clearly indicate
the trustworthiness” of the out-of-court statement. United

States v. Price, 134 F.3d 340, 347-48 (6'" Cir. 1998)(enphasis

added). In United States v. Rasnussen, 790 F.2d 55, 56 (8" Gr.

1986), the Eighth Grcuit delineated several circunstances which

bear on this question:

The trustworthi ness of a statenent
agai nst the declarant’s penal interest is
determ ned by analysis of two el enents:
“the probable veracity of the in-court
witness, and the reliability of the out-
of -court declarant.” Alvarez, supra, 584
F.2d at 701. Factors to be considered in
such an anal ysis include: (1) whether
there is any apparent notive for the out-
of -court declarant to m srepresent the
matter, (2) the general character of the
speaker, (3) whether other people heard
the out-of-court statenent, (4) whether
the statenent was made spontaneously, (5)
the timng of the declaration and the
rel ati onship between the speaker and the
w tness. |d. at 702 n. 10.

The record before us in this case established several

ci rcunstances relevant to this trustworthi ness question. See

16



United States v. Benton, 01-0289/ AR

United States v. Bunpass, 60 F.3d at 1102. First, PFC Ransom

the out-of-court declarant, had a notive for m srepresentation in
this matter. PV2 New s pretrial statenment (Defense Exhibit A for
I D), which was before the mlitary judge, asserts that “Benton
said he was going to testify against Ransomif Ransom woul dn’t
sign a paper saying Benton didn't do anything.” (R 417-18) See
United States v. Bunpass, 60 F.3d at 1103. Second, in view of

t he nunerous serious offenses charged agai nst PFC Ransom
concerning CM there was a | ow probability PFC Ransom woul d ever
be additionally charged or punished for aggravated assault on his

co-accused or perjury. See United States v. Silverstein, 732

F.2d 1338, 1346 (7'" Gr. 1984). Third, nobody el se heard the
statenent purportedly made by PFC Ransomto PV2 New, a fellow
pretrial confinee, and it was nmade in circunstances suggesting

that it was nere jail house braggadocio. See United States v.

Sanchez-Satelo, 8 F.3d 202, 213 (5'™" Gir. 1993); United States v.

Seabolt, 958 F.2d at 233; cf. United States v. Hamlton, 19 F.3d

350, 357 (7'" Cir. 1994). Finally, the purported statement was
not made spontaneously, but in response to a specific question
asked by a fellow pretrial confinee, who had previously discussed
this case in great detail with the subsequently exonerated co-

accused. Cf. United States v. Thomas, 571 F.2d 285, 290 (5'"

Gir. 1978).

Appel I ant had a heavy burden to establish corroborating
ci rcunstances clearly indicating the trustworthiness of PFC

Ransom s out-of-court statenment. See United States v. Bunpass,

17
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supra. The record before us, however, overwhel m ngly supports
t he concl usion of the judge that such circunstances did not exist

in this case. Cf. United States v. Paguio, 114 F.3d at 933

(where evidence cuts both ways on trustworthiness, statenent
shoul d be admtted for the jurors’ determnation). Instead, the
circunstances in this case clearly show t he exact type of
evidence that MI.R Evid. 804(b)(3) was designed to preclude.

See United States v. Silverstein, supra (the rule was designed to

circunvent fabrication by the defendant’s pals where there was

little chance that the pals would be prosecuted).

The decision of the United States Army Court of Crim nal

Appeal s is affirnmed.
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CRAWFORD, Chi ef Judge (concurring in the result):

Appel | ant seeks to overturn his conviction in this case by
claimng that the mlitary judge erred in failing to admt two
statenents by a pretrial confinee, PV2 New, that could have been
enpl oyed to exonerate appellant. First, appellant told PV2 New
t hat PFC Ransom pointed a gun at appellant; and second, Ransom
told New that Ransom pointed a gun at appellant. Both Ransom
and appel |l ant were charged with nunerous offenses, and appell ant
was convi cted of forcible sodony and ki dnapping of the victim

Statenents may be admtted under MI. R Evid. 804(b)(3),
Manual for Courts-Martial, United States (2000 ed.), to
exonerate the defendant or inplicate the defendant. Rule
804(b) (3) demands corroboration only when the defense offers an
exonerating declaration against interest. There is no
requi renent for corroborati on when the prosecution seeks to
admt statenents inplicating the defendant. | would hold that
any error in this case is harnm ess and | eave for another day the
constitutionality of Rule 804(b)(3).

The victimtestified that appellant turned and | ooked at
her several tines while she was being raped. The contention
t hat appellant was driving the car while Ransom over an
extended period of tine, was raping the victim and at the sane
time forcing appellant to drive the car, strains credulity.

New s testinony that appellant said Ransom pointed a gun at him
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was specifically denied by appellant during the trial.

Li kewi se, Ransonis statenent that he pointed a gun at appell ant
i s uncl ear and anbi guous. Additionally, as the majority

i ndi cates, Ransonis statenent did not reasonably expose himto
any nore crimnal liability than he already faced. Because the
defense failed to establish the trustworthiness of Ransonm s
statenent, the judge did not abuse his discretion in excluding

it.
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EFFRON, Judge (dissenting):

| agree with the najority opinion that the mlitary judge
erred in excluding the excul patory portions of Private (PV2)
New s testinony about appellant’s adm ssions. | respectfully
di ssent, however, fromthe ngjority opinion s conclusion that

the error was harm ess.

| .  THE PRETRI AL STATEMENT AND EVI DENCE OF DURESS

Appel I ant was charged with participating with Private First
Class (PFC) Taori Ransomin a variety of crinmes against Ms. CM
i ncl udi ng rape, kidnapping, and forcible sodony. Appellant and
PFC Ransom were placed in pretrial confinenent, where they net
PV2 New. Prior to appellant’s trial, PV2 New informed | aw
enforcenent personnel that he and appellant had di scussed the
char ges agai nst appel | ant. PV2 New provided a sworn, witten
statenent relating his conversation with appellant, which
i ncl udes the foll ow ng:

Benton told nme that he and Ransom were driving

around when they saw two girls in Wodbrook and they

were going to “mack on them” | understood “nack” to

mean sex or sonething.... Ransom got out of the car,

and Benton said he saw Ransom hit one of the fenual es

on the head with a gun. Ransomthen pushed the girl

in the car. Benton said Ransom put the gun to his

(Benton's) head and said “drive, drive, go,” or words
to that effect.
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Benton said he pulled over to the side of the
road; Ransomdid not tell himto stop. Benton said he
pulled into a dead end and turned the car around.
According to Benton all three people.got out of the
car. Ransomtold the girl to “hook ny boy up,” or
words to that effect. Benton told ne that the fenmale
victimbegan to undo his (Benton’s) pants and was
going to performoral sex on him then he changed his
m nd and pulled his pants up.
According to New, Benton also told himhe saw Ransom have ora

sex, sexual intercourse, and anal sex with the victim

1. THE | NCOVPLETE STATEMENT AND M SLEADI NG PRESENTATI ON
OF THE PRETRI AL STATEMENT AT TRI AL

At trial, PV2 New testified as a witness for the
prosecution. The prosecution used New s testinony to introduce
appel lant’ s out-of-court statenents as evidence of appellant’s
participation in the charged offenses. During the direct
exam nation, the prosecution elicited the substance of New s
entire pretrial statenment regarding his discussion with
appel lant, with one major exception. Trial counsel carefully
avoi ded any questions about New s pretrial assertion that,
according to his conversation with appellant, Ransom had pl aced
a gun to appellant’s head when Ransomreturned to the car with
Ms. CM Despite omtting that critical elenment of his pretria
statenent, PV2 New told the court-martial that appellant had

told him “everything” about the incident.
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On cross-exam nation, defense counsel sought to elicit that
portion of New s pretrial statenent describing Ransom pl aci ng a
gun to appellant’s head. Trial counsel objected, asserting that
the question called for inadm ssible hearsay. Defense counsel
countered that the statenment was adm ssible under the rule of
conpl eteness. The mlitary judge sustained the objection and
precl uded the testinony.

Appel | ant subsequently testified. The critical point of
his testinony was that he was coerced into commtting the
of fenses as a result of Ransom placing a gun to his head. He
al so deni ed that he had made any statenent to PV2 New. In |ight
of appellant's testinony that he was coerced by Ransom pl aci ng a
gun at his head, the mlitary judge instructed the nenbers on
t he defense of duress. See RCM 916(h), Manual for Courts-
Martial, United States (1998 ed.).

The nenbers returned a m xed verdict, convicting appell ant
of several offenses and acquitting himof several offenses. On
direct review, the Court of Crimnal Appeals held that the
mlitary judge erred by precluding New fromtestifying as to
that portion of his statenment recounting appellant's description
of Ransom placing a gun to his head. The court, however,
concl uded that the error was harnl ess, a view that has been

adopted in the majority opinion.
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I11. THE PREJUDI Cl AL | MPACT OF THE M LI TARY JUDGE' S
ERRONECQUS RULI NG

The majority opinion offers three grounds in support of the
proposition that the error was harm ess. First, the mgjority
opi nion contends that the error was harm ess because appel | ant
was allowed to present his defense -- duress -- through other
evidence. The purpose of the rule of conpl eteness, however,
goes beyond allow ng an accused to introduce excul patory
statenents. The purpose is to ensure that the factfinders are
not msled as to the nature and quality of the accused's

statenent. Beech Aircraft Corp. v. Rainey, 488 U S. 153, 171-72

n. 14 (1988)

In the present case, the nmenbers were msled. The problem
with PV2 New s in-court testinony is that it created the
erroneous inpression that appellant had told New "everything"”
about the incident -- and that "everything” anobunted to an
unqual i fied, inculpatory statenent. 1In that form New s
testi nmony undercut appellant's in-court testinony by making
appellant’s in-court statenent regardi ng duress appear to be a
recent fabrication.

The essence of the defense contention on appeal is not that
New s conpl ete testinony was needed to establish the defense of
duress. The issue raised by the defense is that the inconplete

nature of New s testinony contradicted appellant’'s in-court
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testinmony. As the Suprenme Court has enphasi zed, the rule of
conpl eteness is designed to ensure "that the court not be m sl ed
because portions of a statenent are taken out of context"” and to
avoi d "the danger that an out-of-context statenment nmay create

such prejudice that it is inpossible to repair by a subseqguent

presentation of additional material." Id.

The majority opinion also contends that the error was
harm ess because there was not mnuch corroborative value in the
fact that appellant's in-court testinony was the sane as the
statenent he made to another person in confinenment shortly after
the crime. The critical problem as noted above, was not the
absence of corroborative testinony. The problem was that
appellant's in-court testinmony was undercut by the glaring
di fference between his testinony at trial -- raising the defense
of duress -- and New s sel ective testinony about appellant's
pretrial statenment -- |leaving the inpression that there was no
such coercion

The majority opinion further contends that the error was
harm ess because when appel | ant deni ed nmaki ng any statenent to
New, his position "largely mnimzed" any value of the excluded
testinmony. __ M at (12). The majority opinion suggests that
appel l ant created a "dil enma" by arguing both that the evidence
was needed to conplete his statenment to New and that he nmade no

such statenent. The problemin this case was not created by the
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defense, but by the prosecution’s m sleading and i nconpl ete
account of the pretrial statenent.

This is not a case of the defense affirmatively seeking to
i ntroduce an excul patory pretrial statenment into the trial as
part of the defense case-in-chief. New s testinony was
interjected into the trial by the prosecution, not the defense.
The decision to present New s recollection in a selective rather
than a conprehensi ve manner was nade by the prosecution, not the
defense. The ruling of the mlitary judge was prejudicial to
appellant's right to have the nenbers assess the credibility of
appellant's duress. The ruling allowed the prosecution to
present an inconplete, msleading account of appellant’s
pretrial statenent, an account which left the inpression that
appel  ant had changed his story prior to trial.

It is also noteworthy that the prosecution' s presentation
was far from conpelling, as evidenced by the fact that the panel
menbers did not accept the prosecution's primary theory of the
case. The prosecution's theory was that appellant and Ransom
pl anned and executed the attack on CM The nenbers, however,
acquitted appellant of all the specifications involving
vicarious liability for the acts of PFC Ransom as well as the
specification involving conspiracy. He was convicted only of
the offenses to which the duress defense was nost directly

appl i cabl e -- ki dnapping and forcible sodomny.
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The ruling of the mlitary judge neant that the evidence
whi ch the nenbers took into the deliberation room consisted of
conflicting testinony between the victimand appellant, and what
appeared to be a conplete and unqualified pretrial confession by
appellant to his cellmate. The nenbers were left with the
i npression that appellant had never told anyone prior to trial
t hat PFC Ransom had pointed the gun at him The nmenbers easily
coul d have concl uded that appellant concocted this story in
preparation for trial in order to create a defense. Under these

ci rcunst ances, the error was prejudicial.
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