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Chi ef Judge CRAWFORD del i vered the opinion of the Court.
Contrary to his pleas, appellant was convicted by a speci al
court-martial conposed of officer and enlisted nmenbers of
attenpted i ndecent assault and indecent exposure, in violation of
Articles 80 and 134, Uniform Code of Mlitary Justice (UCM]), 10
USC 88 880 and 934. The nmenbers sentenced himto a bad-conduct
di scharge and reduction to pay grade E-3, and the conveni ng
authority approved the sentence and further reduced appellant to
E-1 in accordance with Article 58a, UCMJ, 10 USC § 858a.
Thereafter, the United States Navy-Mrine Corps Court of Crim nal
Appeal s affirnmed the findings and sentence. 54 Ml 605 (2001).
On appellant’s petition, we granted review of the foll ow ng
i ssue:
VWHETHER THE LOWER COURT ERRED | N FI NDI NG
THE EVI DENCE FACTUALLY AND LEGALLY
SUFFI Cl ENT TO PROVE APPELLANT GUI LTY
OF | NDECENT EXPOSURE I N H S PRI VATE
BEDROOM AFTER COM NG OUT OF THE SHOWER [
We hol d that appellant was properly convicted of indecent

exposure, and in doing so, we expressly nake cl ear what was

always inplicit in United States v. Shaffer, 46 M} 94 (1997),

regarding the definition of “public view.” Applying that
definition, we hold that the evidence is legally sufficient. See

United States v. Turner, 25 MJ 324 (CVA 1987) (1l egal sufficiency

exi sts when, “considering the evidence in the |ight nost

1 Appel l ant asserts that the evidence is factually as well as legally
insufficient, inviting us to reweigh the evidence. “Such consideration of the
factual sufficiency of the evidence is outside the statutory parameters of our
review' under Article 67, UCMJ, 10 USC § 867. United States v. Holt, 52 MJ
173, 186 (1999).
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favorabl e to the prosecution, a reasonable factfinder could have
found all the essential elenents beyond a reasonabl e doubt”).
DI SCUSSI ON
The of fense of indecent exposure is defined as foll ows:
(1) That the accused exposed a certain part
of the accused’s body to public viewin

an i ndecent manner;

(2) That the exposure was willful and w ongful;
and

(3) That, under the circunstances, the accused’ s

conduct was to the prejudice of good order

and discipline in the arnmed forces or was

of a nature to bring discredit upon the

armed forces.
Para. 88b, Part |V, Manual for Courts-Martial, United States
(2000 ed.).EI Thus, in order for an indecent exposure conviction
to be legally sufficient, the evidence nust show the exposure
was, anong other things, “wllful,” “indecent,” and in “public

view.” The evidence denonstrates appellant’s exposure was all of

t hese things.

2 All Manual provisions are identical to the ones in effect at the tine of
appel lant’s court-martial.



United States v. Gaham No. 01-0227/MC

Before turning to the limted question actually presented by
this case, it is inportant first to note what this case is not.
It is not about whether appellant’s exposure was w |l ful.
Appel lant invited his child s fifteen-year-old babysitter into a
bedroomin his home, and once she was there, he allowed a
towel that was w apped around his waist to drop to the fl oor,
t hus exposing his penis to her. The Court of Crimnal Appeals
found this act was willful. 54 Ml at 610. Appellate defense
counsel acknow edged as nuch during oral argunent, and because
this finding of fact by the lower court is not “clearly erroneous

or unsupported by the record of trial,” we accept it. See United

States v. Allen, 53 MJ 402, 406 (2000); United States v. Richter,

51 M) 213, 220 (1999).

Nor is this case about whether appellant’s exposure was
i ndecent. He did not expose hinself to his spouse or girlfriend,
or to a famly nmenber or other person involved with himin such a
way that a given exposure m ght not be indecent. Appellant
exposed hinself to a fifteen-year-old girl who was conpletely
unrelated to and uni nvolved with him and who neither invited nor
consented to his conduct. Thus, appellant does not contest the
| egal sufficiency of the evidence relating to the indecency
el ement of his offense, and we hold that the court bel ow did not
err in concluding appellant’s exposure was i ndecent.

The only question this case involves is whether appellant’s
conviction for wllfully and indecently exposing hinself to a
m nor nust be set aside because it occurred in his bedroom as
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opposed to sone other, nore public location. This question
ari ses because the Manual states the offense of indecent exposure
occurs only when it takes place in “public view.” But the Mnual
does not define “public view,” and appell ate defense counsel
argues that whatever its neaning, it does not extend to a bedroom
in one’s hone. W disagree.

I n support of his argunent, appellate defense counsel relies

on United States v. Ardell, 18 USCVA 448, 40 CWVR 160 (1969), but

reliance on Ardell is msplaced. In Ardell, the victimtestified
t he appel l ant “showed [her] his thing” in the garage of his hone
when no one el se was around. She said nothing about the manner
in which this occurred, and she testified that the appellant said
nothing to her at all. The appellant denied the allegation but
admtted that on one occasion, there were children in his garage
wi t hout his knowl edge who saw hi m naked when he wal ked to his
kitchen, and on another occasion, there were children in his
hal | wvay w t hout his know edge who saw hi m naked when he exited
his bedroom Id. at 449, 40 CWR at 161
The Ardell court found the evidence legally insufficient to

sustain a conviction for indecent exposure, stating:

[ E] ven assum ng, arguendo, that both were

in the garage at the tinme of the incident,

since the accused said nothing to her, and

made no gestures, there is no evidence that

he was even aware of her presence. . . .

Absent sone evidence that the accused know ngly

exposed hinself while in his own house, we are
constrained to hold the evidence insufficient.
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Id. at 450, 40 CWR at 162. In other words, Ardell is a
“W | ful ness” case, not a “public view case. It rests entirely
on the fact there was no proof the appellant knew the victimwas
in the garage. It says nothing about the “public view elenent
and, thus, |ends no support to appell ate defense counsel’s
argunent. To the contrary, by resolving the case on the basis of
the willfulness elenent, the Ardell court inplicitly recognized
t hat exposing oneself “while in [one’s] own house” can constitute
the offense of indecent exposure, as long as it is wllful.

The sanme holds true for our nore recent decision in United

States v. Shaffer. There, the appellant “exposed hinmself while

standing in his open garage[.]” 46 M] at 97. W upheld his
conviction for indecent exposure, noting:

The of fense of indecent exposure does not

just apply to exposures that take place on
traditionally public lands or in traditionally
public buildings. The offense also applies

to i ndecent exposures that occur in places

so public and open, including privately-owned
homes, that they are certain to be observed by
t he general popul ation.

I d. (enphasis added)(internal quotations omtted). Wth respect
to the willful ness elenent, we said that

the required crimnal intent for indecent
exposure “is usually established [1] by

sonme action by which a defendant draws
attention to his exposed condition or [2] by

a display in a place so public that it nust be
presuned it was intended to be seen by others.”
United States v. Stackhouse, 16 USCVA 479, 481,
37 CVMR 99, 101, quoting Hearn v. District of
Col unbi a, 178 A 2d 434, 437 (D.C Min. App. 1962).

Id. at 96. We al so said:
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To establish intent where the act does not
occur in a public place or otherw se where

it is certain to be observed, sone evidence
further than the act itself nust be presented.
Odinarily, intent is established [1] by

evi dence of notions, signals, sounds or other
actions by the accused designed to attract
attention to his exposed condition, or

[2] by his display in a place so public and
open that it nust be reasonably presuned that
it was intended to be w tnessed.

Id., quoting Stackhouse, supra at 482, 37 CVMR at 102, quoting

State v. Perry, 28 N.W2d 851, 854 (M nn. 1947) (enphasi s added).

Thus, in Shaffer and Stackhouse, this Court recogni zed two

distinct types of indecent exposure: (1) exposure in a public

pl ace, the very fact of which tends to prove it was wllful, and
(2) exposure “that does not occur in a public place” but which,

i nstead, occurs in a nonpublic place such as one’s “privately-
owned hone.” The nere fact of this second type of exposure does
not prove it was wllful, but it may still constitute the offense
of indecent exposure if other evidence proves that it was.

This second type of indecent exposure is what we deal with
today. Appellant exposed hinself in the bedroomof his honme -
clearly a nonpublic place. But he did so “wllfully. . .[b]y
inviting his babysitter into the bedroomand then allow ng his
towel to drop in front of her.” 54 M} at 610. In this way, he
made certain that an unsuspecting and uni nterested nenber of the
general popul ation had no choice but to see himnaked. That is
i ndecent exposure, and as a result, appellant was properly

convi cted under this Court’s precedent.
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This result is consistent with the ngjority, state court
approach to this crime. |In Shaffer, “we observed that ‘[o]ur
deci si ons addressing prosecutions for indecent exposure have
generally relied on the state court decisions representing the
maj ority approach to this crinme.’”” 46 M} at 96, quoting United

States v. Choate, 32 M 423, 425 n.3 (CVA 1991). Those deci sions

make clear that the focus of this offense is on the victim not
on the location of the crinme, and that the offense is conmtted
regardl ess of whether it takes place in the bedroomor on the
street. This is because the purpose of crimnalizing public

i ndecency “is to protect the public from shocki ng and

enbarrassi ng di splays of sexual activities. A person need not be

in a public place to be a nenber of the public.” See State v.

Wi t aker, 793 P.2d 116, 120 (Ariz.App. 1990), quoting People v.
Legal , 321 N E 2d 164, 168 (IIlI|.App. 1974) (enphasi s added).

Thus, the majority of state courts addressing the specific
question before us, i.e. whether a given exposure took place in
“public view,” have held that a willful and indecent exposure in
t he bedroom of a hone could take place in “public view or in a
“public place” for purposes of the applicable indecency statute.

See Geene v. State, 381 S E 2d 310, 311 (Ga. App. 1989) (exposure

to teenage babysitter in bedroomwas public indecency, where
“public place” requirenent was defined as “any place where
conduct involved may reasonably be expected to be viewed by

peopl e other than ... famly or househol d”); Whitaker, supra at

119 (exposure to m nor daughters in bedroom can be public sexual
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i ndecency, where “public” was not defined by statute but court
construed it to nean “a place where the actor m ght reasonably

expect his conduct to be viewed by another”); see al so Legal,

supra at 167 (exposure in dining roomobserved fromoutside the
home was public indecency, where “public place” requirenent was
defined as “any place where the conduct nay reasonably be
expected to be viewed by others”).

The only case to the contrary cited by appell ate defense

counsel is State v. Ronero, 710 P.2d 99 (NMCt.App. 1985). In

Roner o, the defendant exposed hinself to his girlfriend s m nor
daughter while in the living roomof his hone, and to her other
m nor daughter while in the kitchen of his honme. He was
convicted of two counts of indecent exposure, but the Court of
Appeal s reversed, concluding that his crinmes did not take place
in “public view,” as required by the statute there at issue. |[|d.
at 103.

At the outset, we note that Ronero represents the mnority

view, which we generally decline to follow. See Choate, 32 M at

425 n.3. More inportantly, however, we are unpersuaded by its
logic. As originally enacted, the statute in Ronmero crimnalized
i ndecent exposure “in or upon the streets or other public

pl aces.” However, it was |ater anmended by del eting that |anguage
and providing that indecent exposure consists of “know ngly and

i ndecently exposing the private parts or sexual organs of a

person to the public view.” 710 P.2d at 102.
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The Ronero court concluded that by changi ng the requirenent
from*“public place” to “public view,” the |legislature
“crimnalize[d] indecent exposure which occurs in a |ocation
rendering it subject to ‘public view’” 1d. It then concluded
t hat because “public” nmeant “a place accessible or visible to the
public,” the new “public view requirenment neant the offense had
to occur “in a place accessible or visible to the general
public,” which the Ronmero court concluded did not include the
defendant’s living roomand kitchen. 1d. at 102-03.

We express no opinion regarding the Ronmero court’s
interpretation of New Mexico law. W sinply note that because
Ronero invol ved statutory nodifications not at issue here, which
the court described as possibly “inadvertent” and producing an
“incongruity,” id. at 103, Ronero does not persuade us that its
result is the correct one under the UCMI. The question we nust
answer i s what does “public view nean in paragraph 88b(1) of
Part 1V of the Manual, as conpared to “public place”? The answer
to that, it seens to us, is clear

“Public place” neans a location that is public, and in that
context, “public” is an adjective that describes the place as one
“accessible or visible to the general public,” to use the Ronero
court’s definition. “Public view,” on the other hand, nust nean
sonething else. In our opinion, consistent with a focus on the
victinms and not the location of public indecency crines, “public
view neans “in the view of the public,” and in that context,
“public” is a noun referring to any nenber of the public who

10
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views the indecent exposure. It is this definition of “public
view' that governs the offense of indecent exposure in the
mlitary. See Legal, 321 N E 2d at 168 (recognizing the

di fference between “public view and “public place”; where “there
is a reasonabl e expectation of public view. . . the acts can be
held to have occurred in a ‘public place ).

All of the above notw thstandi ng, appell ate defense counsel
argues appell ant was wongly convicted because his acts nore
properly constituted the offense of indecent liberties with a
child. This offense can occur when “one who with the requisite
i ntent exposes one’s private parts to a child under 16 years of

age.” Para. 87c(2), Part IV, Minual, supra. Because the victim

inthis case was fifteen years old, appellate defense counsel
argues appel l ant shoul d have been charged with indecent |iberties
with a child.

The problemw th this argunent, however, is that whether
appel l ant was properly convicted of indecent exposure depends
solely on the neaning of “public view and not on the age of the
victim Had the victimhere been seventeen, the offense could

not have been indecent liberties because that offense exists only

when the victimis under sixteen. Para. 87b(2)(d), supra. In
that event, the question would still be whether appellant’s
of fense was i ndecent exposure, and the answer would still be yes,

for the reasons set out above. That said, if he would be guilty
of indecent exposure when the victimwas seventeen, he is guilty
of it when she is fifteen. The fact that he could alternatively

11
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have been charged with commtting indecent |iberties, which
incidentally carries a greater maxi mum puni shnent than indecent
exposure, bl is irrelevant.
DEC!I SI ON
The decision of the United States Navy-Mrine Corps Court of

Crimnal Appeals is affirned.

3 See paras. 87e and 88e, Part 1V, Manual for Courts-Martial, United States
(2000 ed.)(seven years nmaxi mum confinement for indecent liberties; six nmonths
for indecent exposure).
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