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Judge BAKER delivered the opinion of the Court.

A general court-martial conposed of officer and enlisted
menbers convicted appellant, contrary to his pleas, of two
specifications of attenpted forcible sodonmy with a child,

i ndecent acts with a child, and obstruction of justice, in
violation of Articles 80 and 134, Uniform Code of Mlitary
Justice (UCMJ), 10 USC 88 880 and 934, respectively. He was
sentenced to a di shonorabl e di scharge, confinenment for twenty
years, total forfeitures, and reduction to grade E-1. The
conveni ng aut hority approved the findings and sentence as

adj udged. The court bel ow set aside the finding of guilty of
obstruction of justice, dism ssed that specification, affirnmed
the remai ning findings, and upon reassessnent, affirnmed the
sent ence.

This Court granted review of the foll ow ng issue:

WHETHER THE M LI TARY JUDGE ABUSED HI S
DI SCRETI ON BY VI OLATI NG THE MANDATE TO GRANT
CHALLENGES FOR CAUSE LI BERALLY WHEN HE
WRONGLY DENI ED THE DEFENSE S CHALLENGE FOR
CAUSE AGAI NST A PANEL MEMBER VWHO WAS THE
SUPERVI SOR/ RATER FOR SI X OTHER MEMBERS OF
THE PANEL.

For the reasons set forth, we find that the mlitary judge

abused his discretion when he denied the chall enge for cause

agai nst Colonel (COL) WIliams. Thus, we reverse.
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Backgr ound

At trial, appellant elected to be tried by a panel of both
of ficer and enlisted nenbers. Ten nenbers reported to the
court-martial. COL WIlianms, a brigade commander, was the
seni or menber.

During the mlitary judge's prelimnary voir dire of the
menbers, the follow ng informati on was reveal ed:

Ml: |Is any panel nenber in the rating chain,

supervi sory chain, or chain of command of any ot her

panel nenber? |f so, raise your hand.

Col onel Wl lians, who' s under your command or rating
chai n?

MEM [COL WLLIAMS]: [Lieutenant] Colonel Mereness is
a battalion conmander for ne, [Lieutenant] Col onel
Rogers is a battalion conmander for nme, Mjor

Gonsal ves is a battalion XO [executive officer] for
me. [Lieutenant] Colonel Hough is ny forward support
battali on commander and the first sergeant down there
at the end is also in nmy chain.

Mi: First Sergeant Waters. Who el se?

MEM [ COL WLLIAVS]: Command Sergeant Major Arroyo
also is in nmy BCT [Brigade].

Cvilian defense counsel attenpted to exercise a
chal l enge for cause to renove COL WIIlianms, based on
i nplied bias, because of his supervisory position over siXx
of the panel nenbers. After questioning the nenbers, the

mlitary judge denied the challenge for cause, stating:

MI: Well, if this were sone sort of military of fense
that occurred in the 2" Brigade [COL Wlliams’s
Brigade], | mght look at it differently. But for a
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case of this type, | think the panel nenbers can each
approach this with an individual voice and
consideration. They’' ve all indicated that they could

express their opinions’ freely and openly and that
t hey moulq not be inhibited or unduly influenced by
any superi or.

Your chal l enge for cause is denied.

Def ense counsel subsequently exercised his perenptory
chal | enge against COL WIllians and stated that, but for the
mlitary judge' s denial of his challenge for cause agai nst
COL WIlianms, he would have perenptorily chall enged Maj or
Gonsal ves.

Di scussi on

Testing Inpartiality

As a matter of due process, an accused has a constitutional
right, as well as a regulatory right, to a fair and inparti al

panel. United States v. Mack, 41 M} 51, 54 (CMA 1994); see RCM

912(f)(1)(N), Manual for Courts-Mrtial, United States (2000

ed.).EI | ndeed, “[i]npartial court-nmenbers are a sine qua non for

afair court-martial.” United States v. Mdesto, 43 MJ] 315, 318

(1995). That is not to say that an accused has a right to the
panel of his choice, just to a fair and inpartial panel. Id.

The UCMJ and comon | aw i ncorporate a nunber of nmethods to

1This Manual provision is identical to the one in effect at the tine of
appellant’s court-martial.
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validate this right, including voir dire, the challenge for
cause, and the perenptory chall enge.

In this case, appellant takes issue with the judge’s
application of, or to be nore precise, his failure to apply his
authority to renove a potential nenber for cause. RCM
912(f)(1)(N) provides that “[a] nenber shall be excused for
cause whenever it appears that the nmenber . . . [s]hould not
sit as a nmenber in the interest of having the court-martial free
fromsubstantial doubt as to legality, fairness, and
inmpartiality.” In furtherance of this principle, this Court has
determ ned that a nenber shall be excused in cases of actual

bias or inplied bias. United States v. Napol eon, 46 M} 279,

282-83 (1997); United States v. Mnyard, 46 M 229, 231 (1997);

United States v. Daulton, 45 M 212, 217 (1996); United States

v. Harris, 13 M} 288, 292 (CVA 1982). Further, “we have urged a

‘“liberal’” view on granting challenges for cause.” United States

v. Dale, 42 M) 384, 386 (1995). Thus, “[njilitary judges mnust
follow the liberal-grant mandate in ruling on chall enges for

cause...” Daulton, supra, quoting United States v. Wite, 36 M

284, 287 (CMVA 1993).
“The test for actual bias is whether any bias ‘is such that
it will not yield to the evidence presented and the judge’s

instructions.’”” Napoleon, 46 MJ at 283, quoting United States v.

Reynol ds, 23 MJ 292, 294 (CVA 1987). “Wiile actual bias is
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reviewed through the eyes of the mlitary judge or the court
menbers, inplied bias is reviewed under an objective standard,
vi ewed through the eyes of the public.” Id., quoting Daulton,
supra. The focus “is on the perception or appearance of
fairness of the mlitary justice system” Dale, 42 M} at 386.
At the sane tinme, this Court has suggested that the test for
inplied bias also carries with it an el enent of actual bias.
Thus, there is inplied bias when “nost people in the sane

position would be prejudiced.” United States v. Arnstrong, 54

M) 51, 53-54 (2000), quoting United States v. Warden, 51 M} 78,

81 (1999); United States v. Smart, 21 M} 15, 20 (CMVA 1985).

This Court has al so determ ned that when there is no actua

bias, “inplied bias should be invoked rarely.” United States v.

Rone, 47 M) 467, 469 (1998).

G ven the factual underpinning for testing actual bias, we
reviewa mlitary judge s findings regarding actual bias for an
abuse of discretion. Napoleon, 46 M} at 283. On the other
hand, issues of inplied bias, which entail both factual inquiry
and objective application of |egal principle, are reviewed under
a less deferential standard. Arnstrong, 54 M} at 54, quoting

War den, supra.

| mpl i ed Bi as

In the case at hand, appellant did not, and does not,

chal I enge the conposition of his panel on the grounds of actual
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bias. These officers and senior enlisted personnel, who swore
to defend the Constitution, stated to a federal judge that they
woul d not be swayed by the Brigade Conmander because he was
their conmmandi ng, rating, or supervising officer. COL WIIlians
stated that he would not expect any jury room deference given
his position. Appellant does not chall enge the veracity of
these voir dire responses. Rather, defense counsel challenged
on the grounds of inplied bias, citing to this Court’s decision

in Rome. Thus, in accord with this Court’s precedent on RCM 912

and inplied bias, including Rone, Daulton, and Dale, the issue

here is one of public perception and the appearance of fairness
inthe mlitary justice system

It is well settled that a senior-subordinate/rating
rel ati onship does not per se require disqualification of a panel

menber . Ronme, 47 M) at 469; Wiite, 36 MJ] at 287; United States

v. Mirphy, 26 M) 454, 455 (CMA 1988), and 28 M 232 (CMA),

cert. denied, 490 U S. 1107 (1989); see Harris, 13 M at 292.EI

2 Mur phy and Harris both involve instances of nultiple

superior/subordi nate rel ati onshi ps between nenbers. In Mrphy, the President
of the court-martial was in the chain of command of two junior nmenbers and
may have been required to sign as a rater for themif their senior officer
was not present. Yet another menber was the reporting official for one other
menber and a “reporting official once renoved for a second nenber.” 26 MJ
at 455. This Court held that the | ower court erred because it established “a
per se rule of disqualification for a senior menber of the court-martial who
wites or endorses an efficiency report of a junior member.” |d. |In Harris,
the President of the court “wote or endorsed the fitness reports of three

ot her menmbers of the court.” 13 M)} at 292. Furthernore, the President
worked with two of the victinms of the appellant’s larcenies and tal ked about
these larcenies with the victins before the trial. Finally this menber, by
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However, beyond that principle, this Court has struggled to
define the scope of inplied bias, or perhaps just disagreed on
what that scope should be. The dissent in Rone argued that this
Court had adopted a Justice Potter Stewart — “1 know it when |
see it” — standard when it comes to inplied bias. 47 Ml at 472.
However, while this Court’s application of inplied bias may
evolve with case law, at its core renmains a concern with public
perception and the appearance of fairness in the mlitary
justice system

In Murphy and Harris, this Court tested the presence of two
and three nenbers on panels that included their rating officers.
In contrast, in this case the President of the panel and his
subordi nates conprised the two-thirds majority sufficient to
convict, a factual scenario outside the margin of tolerance
reflected in our case law. Thus, appellate review of this case
nei ther requires application of per se principles nor rejection
of Rome’s guidance that inplied bias should be invoked rarely.

Where a panel nenber has a supervisory position over six of

the ot her nmenbers, and the resulting seven nenbers make up the

virtue of his position, had an official interest in discouraging |arcenies
like the ones appellant had commtted. This Court held that since the
mlitary judge relied only on the disclainers made by the chal |l enged nmenber
during voir dire, her decision to deny the challenge for cause was in error
on the question of inplied bias. 1d. That the challenged nenber rated three
ot her menmbers was not the main factor. |In his concurring opinion, Judge Cook
noted that “[b]y far the nost significant of the allegedly disqualifying
factors cited was [the chal |l enged nmenber’s] professional relationship with
two of the seven theft victinms.” |1d. at 293.
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two-thirds majority sufficient to convict, we are placing an
intolerable strain on public perception of the mlitary justice
system This is a contextual judgnent. The President
anticipated in the preanble to the Manual for Courts-Martia
that judges would need to carefully bal ance national security
with individual rights in applying the UCMI. That preanble
states: “The purpose of mlitary lawis to pronote justice, to
assi st in nmaintaining good order and discipline in the arned
forces, to pronote efficiency and effectiveness in the mlitary
establishment, and thereby to strengthen the national security
of the United States.”

VWhat is reasonable and fair fromthe public’s perception,
as well as this Court’s judgnent as to what is reasonable and
fair, would be different in the case of national security
exi gency or operational necessity. In a particular case,
operational needs may inpact the availability of nmenbers of a
command, thereby significantly Iimting the pool from which
potential nmenbers m ght be selected. Here, deployed units may
have di m ni shed the potential pool of nenbers, but the
Governnent failed to denonstrate that it was necessary for the
Bri gade Commander to serve on this panel. The record shows that
there were at | east two conbat brigades at Fort Stewart at the
time of trial, in addition to support elenents, fromwhich to

select a qualified nmenber in lieu of COL WIIians.
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In short, in this case, the Governnment has failed to
denonstrate that operational deploynents or needs precluded
ot her suitable officers fromreasonably serving on this panel,
t hus necessitating the Brigade Commander’s parti ci pation.

To address this issue fromthe standpoint of performance
reports msses the point. Wth or without the prohibition
agai nst unl awful command i nfluence under Article 37, UCMJ, 10
USC § 837, we reject the notion that officers and non-
conm ssioned officers, who swear to uphold the Constitution,
m ght breach that oath willfully in the deliberation roomin an
effort to influence a performance report. The Anmerican public
shoul d and does have great confidence in the integrity of the
men and wonmen who serve in uniform including their integrity in
the jury room

However, public perception of the mlitary justice system
may nonet hel ess be affected by nore subtle aspects of mlitary
life. An objective public mght ask to what extent, if any,
does deference (a.k.a. respect) for senior officers cone into
pl ay? The public perceives accurately that mlitary
comm ssi oned and non-conm ssioned officers are expected to | ead,
not just nmanage; to command, not just direct; and to follow not
just get out of the way. For lack of a nore precise term

appellant’s trial defense counsel described this concern as

10
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a In this context, there is

creating “the wong atnosphere.”
sinply too high a risk that the public wll perceive that the
accused recei ved sonething |l ess than a jury of ten equal
menbers, although sonething nore than a jury of one.

We al so disagree with the mlitary judge s suggestion that
he m ght treat the question of inplied bias differently in a
case involving an offense particular to the mlitary justice
system as opposed to one of child abuse. Inplied bias
underm nes public confidence in the mlitary justice system
regardl ess of the offense.D

Whet her one agrees with appellant that the panel would
constitute a “brigade staff neeting” or not, we have no doubt
that “viewed through the eyes of the public,” serious doubts
about the fairness of the mlitary justice systemare raised
when the senior nmenber of the panel and those he commanded or
supervi sed conmanded a two-thirds nmajority of nenbers that al one

could convict the accused. This is not “knowing it when you see

it,” or appellate judges attenpting to extrapolate “public

3 Defense counsel stated: “And that's just an awful |ot of people who he

i nfluences. And if you take himoff, you don't have — you kind of break up
t hat number of superior/subordinate rating chain relationships. . . .It
creates the wong atnosphere---." W agree. This is a different case

wi t hout the presence of the brigade commander and si x of his subordinates.

4 We do not need to debate for the purpose of this appeal the inplication that
there is a qualitative difference between traditional nmilitary offenses, like
desertion, and offenses committed by or against mlitary personnel or their
fam lies, such as child abuse. W find it hard to inmagine that a comuander
woul d not consider both types of offenses with equal gravity and concern

11
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perceptions” fromthe bench. This is a clear application of |aw
to fact, and illustrates well why this court recognizes a
doctrine of inplied bias, as well as one of actual bias, in
interpreting RCM 912.

For these reasons, the mlitary judge abused his discretion
when he failed to grant appellant’s challenge for cause agai nst
coL Wllians. B Having found error, we nust now test for
prej udi ce.

Prej udi ce

Appel I ant preserved this issue for appeal by perenptorily
challenging COL WIllianms and indicating that, but for the
mlitary judge s denial of his challenge for cause, he would
have used the perenptory chal |l enge agai nst anot her officer.

There is no constitutional right to a perenptory chall enge.

Ross v. Kkl ahoma, 487 U.S. 81, 88 (1988); Arnstrong, 54 Ml at

54. Therefore, if there is prejudice, its existence derives
fromthe statutory and regulatory right to one perenptory
chal I enge provided for in Article 41, UCMJ, 10 USC § 841, and

RCM 912(g). This Court recently addressed the question of

®Seni or Judge Sullivan renews his opposition to this Court’s precedent
regarding inplied bias as an interpretive framework for applying RCM 912
Seni or Judge Sullivan may di sagree with the majority view that where the
Presi dent of a panel commands or supervises a two-thirds nmajority of court
menbers sufficient to convict, serious doubts about the fairness of nmilitary
justice are raised, but that does not make the mpjority view ultra vires.
The duty of judges is to say what the lawis. Marbury v. Madison, 5 U 'S
137, 177 (1803).

12
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prejudice in Arnstrong, where the appellant also renoved an
i ssue of inplied bias through exercise of his one perenptory
challenge. In Arnmstrong, this Court held that the availability
of a perenptory chall enge does not renove the prejudice arising
froman erroneous ruling on a challenge for cause. 1d. at 55.
Arnstrong remains the lawin the mlitary. Wen a statute
or rule confers a right greater than the Constitution, an
accused is entitled to the benefit of that greater right, unless
it conflicts wwth a higher source of law. Arnstrong, 54 M at

55; United States v. Davis, 47 M] 484, 485-86 (1998).

Accordingly, even though COL WIIlians was excused fromthe panel
by a perenptory challenge, the mlitary judge's denial of the
chal | enge for cause against COL WIllians prejudiced appellant’s
right to exercise a perenptory chall enge agai nst anot her nenber
of his choice. To say that appellant cured any error by
exercising his one perenptory chall enge agai nst the of fendi ng
menber is reasoning that, if accepted, would reduce the right to
a perenptory challenge fromone of substance to one of illusion
only.
Deci si on

Based on the foregoing, we hold that the mlitary judge
abused his discretion in denying the challenge for cause agai nst
COL WIllianms and that such error resulted in prejudice to

appel | ant.

13
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The decision of the United States Arnmy Court of Crim nal
Appeal s is reversed, and the findings of guilty and sentence are
set aside. The record of trial is returned to the Judge

Advocate Ceneral of the Arny. A new trial may be ordered.

14
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CRAWFORD, Chi ef Judge (dissenting):

After the seven-gane 1960 world series victory by ny
homet own Pittsburgh Pirates over the heavily favored New York
Yankees, that ended when Bill Mzeroski hit a dramatic ninth
i nning hone run over Yogi Berra's head and the left center field
wal | of Forbes Field, Yogi explained the | oss by saying, “W
made too nmany w ong m st akes. "I Unfortunately, our performance
in the arena of inplied bias is filled wth inconsistency, if
not “wong m stakes,” and today’s decision only conpounds the
conf usi on.

It is unclear whether the doctrine of inplied bias even

exists as a matter of law. See Smth v. Phillips, 455 U S. 209

(1982); United States v. Dinatale, 44 M} 325, 329 (1996) ( Cox,

C.J., concurring). The Suprene Court has neither enbraced nor

rejected the doctrine. See, e.g., Andrews v. Collins, 21 F.3d

612, 620 (5'" Cir. 1994); Tinsley v. Borg, 895 F.2d 520, 527 (9'"

Cir. 1990); Person v. Mller, 854 F.2d 656, 664 (4'" Cir. 1988).

If it does exist, a conflict exists anong the federal Courts of
Appeal s concerning the standard of review and application of the

doctri ne.

1 Yogi Berra, The Yogi Book 34 (1998).
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The majority tests the mlitary judge' s denial of a causal
chal | enge agai nst Colonel (COL) WIIlians for abuse of
discretion. ___ M at (12). W have previously held, on
numer ous occasi ons, that the proper standard of reviewis “clear

abuse of discretion.” See, e.g., United States v. Wite, 36 M

284, 287 (CMA 1993), cert. denied, 510 U. S. 1090 (1994); United

States v. Dinatale, supra at 328; but see United States v.

Warden, 51 M) 78, 82 (1999)(abuse of discretion); conpare United

States v. Cerrato-Reyes, 176 F.3d 1253, 1260 (10'™ Cir. 1999)(a

trial court’s finding as to actual bias is reviewed for clear
error, but the court’s finding as to inplied bias is reviewed de

novo), with United States v. Ai, 49 MJI 1, 5 n.4 (1998)(declining

to decide a “precise” standard for appellate review of inplied
bi as chal | enges).

All mlitary accused, like their counterparts in civilian
crimnal courts, have a right to a trial before an inpartial

factfinder. See Weiss v. United States, 510 U. S. 163, 179

(1994); A, supra at 4; RCM 912(f)(1), Manual for Courts-
Martial, United States (2000 ed.). Assumng that the doctrine
of inplied bias does exist, other Courts of Appeals have limted
its application to those exceptional and extraordi nary

ci rcunst ances where a juror’s enotional attachnment to an issue
or participant in the court proceeding was such that it was very

unli kely, by any objective neasurenent, that an average person

2
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could remain inpartial in deciding the nerits of the case. See

United States v. Greer, 223 F. 3d 41, 53 & n.3 (2d G r. 2000)

(Juror’s failure to informthe court that he had been approached
by an ol d acquai ntance who was also a friend of the defendant’s,
about “lend[ing] a ‘synpathetic ear,’” as well as this juror’s
i nadequat e response to a question concerning whether any of his
rel ati ves had been accused of a crinme, did not justify a finding
of inplied bias. The juror “was, after all, neither related to

a party nor a victimof the defendants’ crines.”); United States

v. Polichem, 201 F.3d 858, 863-64 (7'" Gir. 2000)(Failure to

excuse a fifteen-year enployee of the sane U S. Attorney’s
O fice that was prosecuting the case for inplied bias was

error.); Fitzgerald v. Greene, 150 F.3d 357, 365 (4'" Cir.

1998) (Juror answered “No” to a question whether he or any nenber
of his imrediate famly had been the victimof a rape, robbery,
or abduction in a murder/rape/robbery trial. During

deli berations, this juror reveal ed that his granddaughter had
been nol ested as a child. The Court found no inplied bias,
since neither the juror nor anyone in his famly was personally
connected to any party in the case.).

See also Phillips, 455 U S. at 222 (O Connor, J.,

concurring); United States v. Gonzal ez, 214 F.3d 1109 (9'" Gir.

2000) (i nmpl i ed bias found when juror gave equivocal answers about
whet her her recent divorce and fam |y breakup -- occasioned by

3
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her ex-husband’ s use of cocai ne, the sanme drug involved in the

trial -- would affect her judgnent adversely); Dyer v. Cal deron,

151 F.3d 970 (9'" Cir. 1998)(in a nurder case, inplied bias found
when a juror, who had a brother murdered, failed to reveal this

fact during voir dire); Hunley v. Godinez, 975 F.2d 316 (7'" Gr.

1992) (i npli ed bias found when hotel roons of the jurors, who
were deliberating the defendant’s fate in a nurder and burgl ary

trial, were broken into); Burton v. Johnson, 948 F.2d 1150 (10'"

Cr. 1991)(inplied bias found when both juror and accused had

been in abusive fam |y situations); United States v. Eubanks,

591 F.2d 513 (9'" Gir. 1979)(inplied bias found where a juror in
a heroin distribution case had sons who were heroin users and

were serving prison sentences); United States v. Allsup, 566

F.2d 68 (9'" Cir. 1977)(inplied bias found in a bank robbery
trial by seating jurors who worked for a different bank which

had been robbed); Jackson v. United States, 395 F.2d 615 (D.C

Cir. 1968)(inplied bias found in a juror who had been invol ved

in alove triangle simlar to the one at trial); United States

ex rel. De Vita v. McCorkle, 248 F.2d 1 (3d Cr. 1957)(inplied

bi as found when a juror was a robbery victimand defendant was

on trial for robbery).
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Unl i ke ot her courts,EI the majority finds that inplied bias
is an issue “of public perception and the appearance of fairness
inthe mlitary justice system” ___ M at (7), not one of
i ndi vi dual court nenber disqualification based on that nmenber’s
bias. The majority finds reversible error in the conposition of
the court-martial panel because COL WIlians's presence erodes
public confidence in the “legality, fairness, and inpartiality”
of the mlitary justice system See RCM 912(f)(1)(N. Since |
have a bit nore confidence in the judgnent of the Anerican
public than does the majority, | find no clear abuse of
di scretion in the mlitary judge’ s denial of the causal

chal | enge.

2 The origin of “inplied bias” in this Court can be traced to Judge

Fletcher’s individual opinion in United States v. Harris, 13 M} 288, 292 (CMVA
1982). See United States v. Daulton, 45 MJ 212, 217 (1996). |Inplied bias
was not a new concept. In United States v. Wod, 299 U S. 123, 133 (1936),
the Suprene Court held that “[t]he bias of a prospective juror may be actual
or inplied; that is, it may be bias in fact or bias conclusively presuned as
a matter of law.” |In support of his inplied bias argunent, Judge Fl etcher
relied on United States v. Deain, 5 USCVA 44, 17 CVR 44 (1954), and Irvin v.
Dowd, 366 U.S. 717 (1961). These two cases reinforced the basic crimnal |aw
concept that an accused is entitled to be judged by one who is inpartial,

that is, one who has an open mind and is fair.

In the two decades that this Court has westled with the doctrine of
inmplied bias, the focus of this Court has shifted from exam ni ng whet her an
average person, sitting in the position of the court nmenber in controversy,
woul d be fair and open-m nded, to a concern about the inpartiality of our
mlitary judicial systemin the eyes of the public at large. Justice
O Connor’s adnmonition in Smith v. Phillips, 455 U S. 209, 222 (1982)

(O Connor, J., concurring), that inplied bias be reserved for only the nost
exceptional circunstances seens to have been forgotten, or |ike sone
unfortunate aspects of our society, what used to be the exception has now
becorme routine. See United States v. Snart, 21 M} 15 (CWVA 1985); United
States v. Genn, 25 MJ 278, 280 (CMA 1987); United States v. Napol eon, 46 M
279, 283 (1997); United States v. Warden, 51 M} 78, 81 (1999); United States
v. Armstrong, 54 MJ 51, 53-54 (2000).

5
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The Anerican public with which | amfamliar is both
perceptive and informed. Wien presented with all the facts, it
is nost capable of making a fair and reasoned judgenent. It is
not limted to a handful of individuals dedicated either to
vilifying or lionizing the role of a convening authority in the
selection of court-martial nmenbers. The infornmed public
under stands the differences between courts-martial wth nmenbers
and trials in the civilian sector with civilian jurors.
Anerican citizens are al so capabl e of understanding the
di fferences between the mlitary justice systemand the various
civilian crimnal |aw systens, and knowing that in the mlitary
justice system a convening authority selects court-marti al
menbers “by reason of age, education, training, experience,
| ength of service, and judicial tenperament.” Art. 25(d)(2),

UCMJ, 10 USC § 825(d)(2).EI The public can al so understand why

3 The convening authority, normally a senior conmander in a chain-of - command,

has al ways occupied a prominent role in mlitary justice. After World War
I, in response to nunerous conplaints of perceived injustices, there were a
nunber of investigating conmttees. Many of the organi zations investigating
the state of military justice, to include the American Bar Association’'s
Vanderbilt Comittee, the Anerican Legion, and the Veterans of Foreign Wars,
advocated curtailing, if not renmoving, the convening authority fromhis
central role in the court-nmartial process. The Secretary of War rejected
changes that precluded a comander from appointing and revi ewi ng courts-
martial. See Cerald F. Crunp, Part Il: A History of the Structure of
Mlitary Justice in the United States, 1921-1966, 17 Air Force L. Rev. 55,
58-60 (1975); 1 Francis AL Glligan & Fredric |I. Lederer, Court-Martia
Procedure 88 1-44.00 & 1-45.00 at 14-16 (2d ed. 1999).

Passage of the National Security Act of 1947 and the creation of the
Depart ment of Defense brought forth new legislation to make nilitary justice

uni formanong all the services. Although the Elston Bill made nmany reforns
inthe mlitary justice arena, “Congress acquiesced in the Arny’'s
unwi | I i ngness to surrender the comander’s control of court-nartia

processing, but it made coercion of the court a crimnal offense. The
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court-martial nmenbers have been referred to as bl ue ri bbon

panels due to the quality of their menbership. See United

States v. Youngbl ood, 47 M) 338, 346 (1997)(Crawford, J.,

di ssenting); United States v. Rome, 47 M 467, 471

(1998) (Crawford, J., dissenting).

drafters felt that this provision, coupled with the broadening of review and
est abl i shnent of an independent Judge Advocate General’'s Corps, was a
sufficient check on the comander’s abuse of his powers.” Crunp, supra at 63
(footnotes omtted). Like nost legislation, the Uniform Code of Mlitary
Justice represented a conpromn se, designed to ensure fairness in courts-
martial proceedings. |In particular, conmanders still convened and revi ewed
courts-martial, but did so under exacting guidelines in such areas as |ega
advice, court-martial nenmber sel ection, and a prohibition against unlawfu
command i nfl uence.

Mlitary justice has not been static, as it perhaps was in the mddle
of the Twentieth Century. Congress recently ordered a study on the selection
of court-martial nenbers. See Strom Thurnond National Defense Authorization
Act for Fiscal Year 1999, Pub. L. No. 105-261, § 552, 112 Stat. 1920, 2023
(1998). After reexamining the role of the convening authority in the
sel ection of court nembers and the exploration of alternatives, the
Depart nent of Defense Joint Service Committee on Mlitary Justice concl uded
that the current system of selecting and detailing court-martial nenbers
“best applies the criteria in Article 25(d), UCMI, in a fair and efficient
manner,” and “[t]he role of the convening authority in the court nenmber
sel ection process should not be changed.” Report on the Method of Sel ection
of Menbers of the Armed Forces to Serve on Courts-Martial 46-47
(1999) (herei nafter DoD Report).

Mlitary justice can and shoul d be a dynam c process, where

i ntrospection and reexam nation take place. Cf. Report of the Conm ssion on
the 50th Anniversary of the Uniform Code of MIlitary Justice (2001). It
woul d appear, as ny coll eague Judge Effron recently opined, that “Congress

has been sensitive to the need for fairness in nmilitary justice
proceedings. |In Article 25, Congress has provided nenbers of the armed
forces with a valuable protection by requiring the convening authority
personally to sel ect those nenbers of the arned forces ‘best qualified to
serve as court nenbers by reason of judicial tenperament and rel ated
statutory criteria.” See United States v. Benedict, 55 MJ 451, 458
(2001) (Effron, J., dissenting).
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The thoughtful, conscientious public with which | am
famliar would first want to know the facts before junping to a
conclusion. The record of trial establishes the follow ng
facts:

(1) COL Wllians, the 2d Bri gade Conmander, was a per manent
menber of Court-Martial Convening Order Nunmber 4. Lieutenant
Col onel (LTC) Rogers, one of COL WIllians's battalion
commanders, as well as LTC Rogers’s executive officer (XO,
Maj or (MAJ) GConsal ves, were al so pernmanent nmenbers of Court-
Martial Convening Order Nunber 4. Conmand Sergeant Maj or (CSM
Arroyo was al so designated as a nmenber by this Court-Marti al
Order whenever an accused requested enlisted nenbership on the
court.

(2) LTC Mereness and LTC Hough were detailed to appellant’s
court-martial only by Court-Martial Convening Order Nunber 6.

(3) LTC Hough was a Forward Support Battalion (FSB)
commander assigned to the Division Support Command. He had a
command supervisory relationship with COL WIllianms only when LTC
Hough’s battalion was in direct support of the 2d Brigade, such
as during deploynent situations.

(4) COL Wllians only had rating responsibility for three
menbers -- his two battalion conmanders, LTC Rogers and LTC

Mereness, and LTC Rogers’s XO, MAJ CGonsal ves. The record
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di scloses that COL WIllians was the reviewer of First Sergeant
Waters’'s enlisted efficiency report, but not a rater.

(5) Appellant chall enged three individuals based on inplied
bias at trial -- COL WIllians, MAJ Gonsal ves, and CSM Arroyo.
There is no stated rationale why trial defense counsel
chal | enged the nost senior nenber of the panel (COL WIIlians),
but then chall enged two subordi nates (MAJ Gonsal ves and CSM
Arroyo) instead of those nenbers’ superior officers, LTC Rogers
and LTC Hough, respectively.

(6) The mlitary judge found that there were two conbat
brigades with the 3d Infantry Division stationed at Fort
Stewart, one of which was deployed to Kuwait. The mlitary
judge also correctly found that the FSB (LTC Hough and CSM
Arroyo) was not a part of the 2d Brigade.EI

O course, an astute and inquisitive general public would
not be limted to the record of trial when gathering facts to

test the fairness and inpartiality of appellant’s court martial.

| nqui ring m nds would al so discover that one of Fort Stewart’s

4 Vile |l fully agree with the majority’s view that what is “reasonabl e and
fair fromthe public's perception” night differ based on national security
exigencies or mlitary necessity, | totally disagree with the majority’s
shifting the burden to the Government to denonstrate necessity for a
particular nenber’'s service on the panel. ___ M at (9). This burden
shifting eviscerates Article 25, as well as the presunption of regularity
associated with the selection of court menbers by the convening authority.
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bri gades was depl oyed, shrinking the potential pool from which
the General Court-Martial Convening Authority could sel ect
menbers.
Since the infornmed and reasonabl e American public
under stands the structure of the United States arnmed forces, to
i nclude the necessity for superior-subordinate rel ationshi ps,
the public would disagree with the majority when it finds that
COL WIlianms had a superior-subordinate relationship with six of
the ot her nine nmenbers. Actually, COL WIlianms was superior to
all of the other nenbers of the court-martial panel.
Furthernore, the public would understand that the president of
every court-martial is superior in rank to all other nmenbers of
the panel. Since the public wll accept the majority
recogni zing that the nenbers were, in fact, inpartial, and wl|
know t hat appel |l ant has not challenged the veracity of any
i ndi vi dual nmenber’s responses to voir dire questions, the
i nquiring public could be perplexed by the majority’s |ogic.
Finally, | believe that the American public, after reading

the Suprenme Court’s views in Wiss v. United States, 510 U S

163 (1994), and looking at the legislative history of Article
37, UCMJ, 10 USC § 837, would have no difficulty with the

vari ous working relationshi ps anong the court nenbers who

adj udi cated appellant’s court-martial. However, the Anmerican
public m ght be skeptical of this Court, which accords mlitary
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judges “great deference” on questions of actual bias (because
the trial judge has observed the deneanor of the participants),EI
but gives | ess deference on questions of inplied bias,

presunmabl y because we can gauge the perception of the Anerican
public better than a trial judge.EI Per haps the informed Anmerican
public, cognizant of the purpose of mlitary justice, the

hi story of the Uniform Code of MIlitary Justice, and the
creation of this Court, mght ask why we have such Iimted
confidence in a mlitary judge's ability to understand and make
reasoned, informed decisions about the inpartiality of court-
martial menbers.

In sum the average American would find that since the
first conbat brigade at Fort Stewart was deployed to Kuwait at
the tinme of trial, appellant’s court-martial nenbers were
sel ected out of elenents of the 3d Infantry D vision remnaining
at Fort Stewart. After examning all of the underlying evidence
associated with appellant’s court-martial and knowing all the
facts, | believe a reasonabl e nenber of the public would find no

unfairness, bias, or other illegality in the selection of those

5 See United States v. Gles, 48 MJ 60, 63 (1998); United States v. Lavender,
46 MJ 485, 488 (1997); United States v. Napol eon, 46 Ml 279, 283 (1997);
United States v. White, 36 MJ] 284, 287 (CMVA 1993).

® W have forgotten our observation in United States v. Smart, 21 Ml 15, 19
(CVA 1985), that “[t]here are few aspects of a jury trial where we would be
less inclined to disturb a trial judge' s exercise of discretion, absent clear
abuse, than in ruling on challenges for cause in the enpaneling of a jury.”
(citations omtted); see also United States v. Geer, 223 F.3d 41, 53

(2d G r. 2000).
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menbers who heard appellant’s court-martial, or in the denial
the chall enge for cause against COL WIIians.

The fundanental goal of a mlitary court-nmarti al
menber selection system as in civilian society,
is to identify and select a panel of court-
martial nmenbers that is conpetent, fair, and
inpartial. A mlitary system however, nust al so
produce panel nmenbers who are avail abl e w t hout
unduly restricting the conduct of the mlitary

m ssion or national security.

Department of Defense Joint Service Commttee on Mlitary

Justice, Report on the Method of Sel ection of Menbers of

the Arned Forces to Serve on Courts-Martial 8 (1999). This

goal was achieved in this case. Accordingly, | would

affirmthe decision of the Court of Crimnal Appeals.
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SULLI VAN, Judge (dissenting):

THE MAJORITY' S HOLDI NG

The majority effectively holds today that where one officer
commands a significant nunber of the nenbers of a panel, he may
not sit as a nmenber of that panel if challenged by the defense.
The Congress and the President are the | awrakers for the mlitary

justice system and they have not made such a rule. Based on al

the circunstances of this case, | conclude that the mlitary

j udge did not abuse his discretion when he refused to grant the

defense challenge to Colonel (COL) WIllianms. See United States

v. Ai, 49 M 1, 5 (1998).

In my view, the majority’s holding in this case creates new
law, and it is |aw which Congress or the President should nake,
not the judiciary. See US. Const. Art. |, § 8, cl. 16; Article
36, UCMJ, 10 USC § 836. Congress could have provided that a
menber shall be disqualified if he or she is the mlitary
commander of a significant nunber of the nenbers of the panel.
See Article 25(d), UCMIJ, 10 USC § 825(d) (“No menber of an arnmed
force is eligible to serve as a nenber of a general or special
court-martial when he is the accuser or a wtness for the
prosecution or has acted as investigating officer or as counsel
in the sane case.”). Congress has been aware that, for years,
commanders have sat on panels wth their subordinates. Congress

coul d have prohibited this situation by law but failed to do so.
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A court should not judicially |egislate when Congress, inits

wi sdom does not.

Wth respect to judicial rulemaking (the clone of judicial
| egi slation), the President, acting pursuant to Article 36, UCMI,
coul d al so have provided that a challenge nust be granted where a
menber is a brigade conmander of a significant nunber of the
menbers of a court-martial panel. RCM 912(f)(1), Manual for

Courts-Martial, United States (1998 ed.), states:

(f) Challenges and renoval for cause.

(1) Grounds. A nenber shall be
excused for cause whenever it appears that
t he menber:

(A) I's not conpetent to serve as a
menber under Article 25(a), (b), or (c);

(B) Has not been properly detailed as a
menber of the court-martial;

(C Is an accuser as to any offense
char ged;

(D) WIIl be a witness in the court-
martial ;

(E) Has acted as counsel for any party
as to any offense charged;

(F) Has been an investigating officer as
to any of fense charged;

(G Has acted in the sane case as
convening authority or as the | egal
of ficer or staff judge advocate to the
conveni ng aut hority;

(H WIIl act in the sane case as
reviewi ng authority or as the |egal
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of ficer or staff judge advocate to the
review ng authority;

(I') Has forwarded charges in the case
with a personal recomrendation as to
di sposi tion;

(J) Upon a rehearing or new or other
trial of the case, was a menber of the
court-martial which heard the case before;

(K)y I's junior to the accused in grade or
rank, unless it is established that this
could not be avoi ded;
(L) I's in arrest or confinenent;
(M Has infornmed [sic] or expressed a
definite opinion as to the guilt or
i nnocence of the accused as to any offense
char ged;
(N) Should not sit as a nmenber in the
interest of having the court-martial free
from substantial doubt as to legality,
fairness, and inpartiality.
The President could have made a new rul e barring commanders of a
significant nunber of other nmenbers of a panel fromsitting on a
court-martial, but he did not. Like judicial legislation, courts

shoul d refrain fromjudicial rulemaking. See generally United

States v. Torres, 128 F.3d 38, 45 n.8 (2" Gir. 1997) (noting

that many states have statutes that set forth conduct or status

di squalifying jurors without regard to actual bias).

Congress has provided that a mlitary accused may nake

chal | enges for cause, and the mlitary judge is to decide these

chal l enges. Article 41(a)(1), UCMJ, 10 USC § 841(a)(1l). The

President, pursuant to Article 36, UCMJ, has specifically
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del i neat ed circunstances where a chal |l enged nenber shall be
excused. As noted above, nowhere is it said that a nenber shal
be excused because he is the mlitary conmander of a significant
nunber of the nenbers of the panel. See RCM 912(f)(1)(A)-(N)
Congress passed the UCM] | egislation knowing that this | aw was
intended to apply to renote bases and posts, as well as to ships
at sea. Congress did not see fit to disqualify commanders from
sitting on mlitary juries in these circunstances. Accordingly,
| nmust reject this Court’s attenpt to fashion such a rule to the

contrary. See generally United States v. Scheffer, 523 U S. 303

(1998) (the President, not the Court of Appeals for the Arned

Forces, makes the rules for courts-nmartial).

To the extent that the npjority relies on RCM 912(f)(1)(N) as
the l egal basis or authority for its holding in this case, | also
must di sagree. It generally says:

A nmenber shall be excused for cause
whenever it appears that the nenber
(N) should not sit as a nenber in the
interest of having the court-martial free
from substantial doubt as to legality,
fairness, and inpartiality.
In my view, RCM 912(f)(1)(N) does not contenplate nmandatory

exclusion rules such as that fashioned by the majority in this

case. See United States v. Geer, 223 F.3d 41, 52 (2" Gir.

2000) (defining inferred bias in terns of facts which permt a

judge to renove a nenber in the judge' s discretion). Instead, it
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calls for discretionary judgenent by the trial judge, based on

all the circunstances of a particular case. See United States v.

Smart, 21 MJ 15, 20 (CMA 1985); see also para. 58e, Manual for
Courts-Martial, US. Arny, 1928 (“appreciable risk of injury to
the substantial rights of an accused, which risk will not be

avoi ded by a reading of the record”); see also United States v.

Warden, 51 M) 78, 82 (1999); United States v. A, 49 M at 5;

United States v. Mnyard, 46 MJ 229, 231-32 (1997).

My anal ysis shows that the trial judge did not abuse his
discretion in this case. The judge exercised his discretion with
no know edge that this Court would expand the law as the majority
does today. Wen the judge nmade his ruling that is overturned
today by the majority, there was no case | aw suggesting this
hol ding. Interestingly enough, the majority cites no case |l aw as
support for this new extension of the |aw

Revi ew for Abuse of
Di scretion by the Trial Judge

The assigned | egal question before us is whether the mlitary
j udge abused his discretion when he denied the defense’s
chal l enge for cause against COL WIllians. Appellant asserts that
the judge clearly did, especially inlight of the mlitary

justice systenmis “liberal grant policy” for such chall enges, a

! Interestingly, this policy is in sharp contrast with current
practice in the British crimnal justice system |In Britain,
attorneys are not allowed to voir dire or cross-examn ne the
jurors to ferret out possible grounds for bias, as is comon in
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see United States v. Dinatale, 44 Ml 325, 327-28 (1996), and

certain facts in this case showing “inplied bias.” See United

States v. Daulton, 45 M) 212, 217 (1996). Appellant particularly

argues that COL Wllians's role as a brigade conmander of a
majority of the panel nenbers created an appearance of unfairness

as to these proceedings. (R at 166); see generally United States

v. Smart, 21 M) at 18 (citing catchall challenge provision of RCM
912(f)(1)(N)); see United States v. Dale, 42 Ml 384 (1995);

United States v. Mnyard, 46 MJ at 229; see also United States v.

Torres, 128 F.3d at 47.

| mpl i ed bias has been said to exist in mlitary | aw when,
“regardl ess of an individual menber’s disclainer of bias, ‘nost
people in the sane position would be prejudiced [i.e., biased].’”

United States v. Napolitano, 53 M} 162, 167 (2000) (quoting

United States v. Schlaner, 52 MJ 80, 93 (1999)); cf. United

States v. Geer, 223 F.3d at 52-53 (in federal civilian system

chal | enges nust be granted on basis of inplied bias if court
concl udes “an average person in the position of the juror in
controversy would be prejudiced”). It calls for a judgnent by
the mlitary judge on the propriety of a challenged nenber or

menbers sitting in a case, through the eyes of the public.

| npl i ed bias focuses on “the perception or appearance of fairness

American crimnal trials. As aresult, very little is known

about individual jurors, and attorneys rarely have grounds to
support a challenge for cause. See Sean Enright, Reviving the
Chal | enge for Cause, 139 New Law Journal 9 (1989).
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of the mlitary justice system” rather than the actual existence

of bias. United States v. Napol eon, 46 M} 279, 283 (1997).

Appel I ant conplains that the presence of COL Wllians on a
panel where so many nenbers were subject to his comrmand
supervi sion created an appearance of its unfairness. Appellant
argues “[e]ven with the panel nenbers’ disclainmers, an outside
observer woul d reasonably perceive the court-martial to be unfair
when COL WIlians, a brigade comrander, held such an influenti al
position over a majority of the panel nmenbers. See (R at 146.);

[United States v.] Youngbl ood, 47 MJ [338,] 341 [(1997)]; RCM

912(f)(1)(N). The perception of unfairness,” appellant further
argues, “increases exponentially considering the fact that,

including hinself, COL WIllians held a commander, supervisor or

rating position over enough panel nenbers (seven of ten) to
convict SGI Wesen. (R at 136-7, 146.); see RCM 921(c)(2)(B).”

Final Brief at 7.

The mlitary judge, however, provided several reasons for his
rejection of the defense chall enge for cause agai nst CCL
Wllians. First, the judge stated that mlitary case | aw did not
require himto grant such a challenge sinply because a chall enged
menber had a mlitary supervisory relationship over another panel
menber. Second, the judge asserted that such a relationship,
even with a magjority of the nenbers, would not be a significant

factor raising a suspicion of unfairness in a case where that
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command’ s organi zational interests were not directly at issue.

Third, the judge noted that the extensive voir dire of all the

menbers of the court-martial panel established no other
ci rcunst ances suggesting COL WIllianms should not sit in this case

in the interest of the appearance of fairness.

In my view, the mlitary judge did not abuse his discretion
i n denying the defense chall enge for cause for these reasons.

See generally United States v. Napolitano, 53 MJ] at 167. He

correctly recognized that a mlitary supervisory relationship
over another nenber, including witing the subordinate’ s fitness
report, does not per se disqualify the supervisor fromsitting on

a court-martial panel with his subordinate. See United States v.

Mur phy, 26 M) 454, 455 (CVA 1988). On this matter, we have
general ly subscribed to Chief Judge Quinn' s view, expressed |ong

ago in United States v. Deain, 5 USCVA 44, 52, 17 CVR 44, 52

(1954):

[ T] he mere fact that the senior, or other
menber of the court, coincidentally has
the duty to prepare and submt a fitness
report on a junior nenber, in and of
itself, does not affect the junior’s
‘sense of responsibility and individual
integrity by which nmen judge nen.’” Dennis
v. United States, 339 U S. 162, 94 L. Ed.
734, 70 S.C. 519. So, if, as in the
hypot heti cal case cited by the board of
review, the convening authority designates
two officers to serve on a court, one of
whomis the normal reporting senior of the
ot her, no reasonable man woul d believe
that the senior is put in a position to
exert undue control over the deliberations
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of the other. Their association as court
menbers and the subm ssion of a fitness
report is not inconpatible. W seriously
doubt that either menber would give

t hought to the fact that one is charged
with the responsibility of reporting on
the general fitness of the other.

(Enmphasi s added.)

Moreover, the mlitary judge was al so correct in suggesting
that the fact a nunber of nenbers of the panel were subject to
the mlitary supervision or evaluation of the president of the
court-martial did not per se require disqualification of that

officer. See United States v. Harris, 13 M} 288, 292 (CVA 1982);

United States v. Blocker, 32 M} 281, 286-87 (CMVA 1991).

Appel l ant’ s counsel, however, argued at trial that the nunber in
his case, a clear magjority of the panel, created a particul ar

appear ance of unfairness:

So, if a reporter fromthe newspaper cane
in and said, “You nean to tell ne that
five of these guys work for the
President?” | think that a reasonable
nunber of the American public who read

t hat newspaper would say, “Yeah, right,”
about the mlitary justice system And
that’s why |'msaying in this case, five's
alot.

(R at 166).

In my view, attributing such skepticismto the Anerican
peopl e was unwarranted, and the mlitary judge acted properly in

rejecting it. Cf. Wiss v. United States, 510 U. S. 163, 194

(1994) (G nsburg, J., concurring) (“Today’ s decision upholds a
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systemof mlitary justice notably nore sensitive to due process
concerns than the one prevailing through nost of our country’s
history . . . .”). Moreover, the nenbers of the panel in this
case took an oath to “faithfully and inpartially try, according

to the evidence, [their] conscience[s], and the |l aws applicable

totrials by court-martial, the case of the accused .
Manual , supra at A8-11. There is no support in this record to
show that there was any likelihood that the panel in this case
woul d be intimdated by the Brigade Commander into violating this

oat h.

In this regard, | note that in 1968, Congress specifically
anmended Article 37, UCMJ, to expressly prohibit the rating or
eval uation of court nmenbers on their court-martial duty

performance. Article 37(b) now states:

(b) I'n the preparation of an

ef fectiveness, fitness, or efficiency
report, or any other report or docunent
used in whole or in part for the purpose
of determ ni ng whet her a nenber of the
arnmed forces is qualified to be advanced,
in grade, or in determning the assignnent
or transfer of a nenber of the arned
forces or in determ ning whether a nenber
of the armed forces should be retained on
active duty, no person subject to this
chapter may, in preparing any such report
(1) consider or evaluate the perfornmance
of duty of any such nenber as a nenber of
a court-martial[.]

(Enphasis added.) | believe the Anerican public is well aware of

this bedrock of nodern mlitary | aw and woul d consider its

10
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statutory protection when formng a judgnment as to the appearance

of fairness of appellant’s court-martial panel. See also Wi ss

v. United States, supra at 180-81 (due process eval uated by

Suprene Court in view of Article 37, UCMI); see generally United

States v. Schlanmer, 52 MJ at 93-94 (entire context of record to

be consi dered).

Finally, | note that the evidence in this case showed brigade
rel ati onshi ps between COL WIllianms and the other nenbers of the
panel, but that it also showed appellant was not a nenber of that

brigade. See United States v. Al, 49 MJ at 5. |In addition, as

noted by the mlitary judge below, the record before us does not
directly or indirectly inplicate any particular interest of CCL
WIllianms or his brigade in the successful prosecution of this

case. Cf. United States v. Rone, 47 M} 467 (1998) (mlitary

supervi sor nenber previously accused of unlawful comrand
influence at prior court-martial by defense counsel). Finally,
the extensive inquiry of the nenbers by the trial judge did not

di scl ose any other factual circunstance from which the public
woul d percei ve that unreasonabl e demands were being placed on the
chal | enged nenbers in this case by asking themto sit with COL

Wllians. See United States v. Youngbl ood, 47 M} at 343

(Sullivan, J., concurring in part and dissenting in part).

In closing, today’s holding by the majority effectively bars

commanders fromsitting on courts-martial where their subordinate

11
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officers constitute a significant nunber of the nenbers of the
panel. Thus, it may preclude courts-martial in small commands or
on ships, where procuring nmenbers outside the |ocal chain of
command is not a realistic option. | do not believe this is the

will of Congress. See generally Article 5, UCMJ, 10 USC § 805

(the UCM) applies in territory worldw de).

Congress and the President, not this Court, should nake these

i nportant decisions. See United States v. Scheffer, 523 U S. at

303. Accordingly, | dissent.
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