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Chi ef Judge CRAWFORD del i vered the opinion of the Court.
Appel l ant was tried by general court-martial conposed of
of ficer and enlisted nenbers and, contrary to his pleas, was
found guilty of voluntary mansl aughter, in violation of Article
119, UCMI, 10 USC § 919. The convening authority approved the
adj udged sentence of a di shonorabl e discharge, confinenent for
ei ght years, forfeiture of all pay and all owances, and reduction
to Private E1. The Arnmy Court of Crimnal Appeals affirned in an
unpubl i shed opinion. W granted review of the foll ow ng issues:

l. WHETHER APPELLANT CAN BE HELD CRI M NALLY LI ABLE FOR
THE STABBI NG DEATH OF PFC WATERS BY PFC W LSON WHERE
THE GOVERNMENT FAILS TO PROVE 1) THAT APPELLANT KNEW
OR HAD A REASON TO KNOW PFC W LSON HAD A KNI FE DURI NG
THE FI STFI GHT, 2) THAT APPELLANT' S ACT OF KI CKI NG PFC
WATERS AFTER THE FI GHT BEGAN ASSI STED OR | NCI TED PFC
W LSON I N STABBI NG PFC WATERS OR 3) THAT APPELLANT
ENTERED AN AGREEMENT W TH PFC W LSON BEFORE OR DURI NG
THE FI STFI GHT TO STAB PFC WATERS

1. WHETHER A STABBI NG BY A CO- ACCUSED CAN BE CONSI DERED
THE NATURAL AND PROBABLE CONSEQUENCE OF AN UNARMED
FI STFI GHT | NVOLVI NG MULTI PLE ASSAI LANTS WHERE THERE
'S NO EVI DENCE APPELLANT KNEW THE CO- ACCUSED WHO
COM TTED THE STABBI NG HAD A KNI FE, HAD A PROPENSI TY
TO USE A KNI FE DURI NG FI STFI GHTS, OR OTHERW SE
| NTENDED TO STAB THE VI CTI M

1. WHETHER THE M LI TARY JUDCGE ERRED TO THE SUBSTANTI AL
PREJUDI CE OF APPELLANT WHEN HE FAI LED TO | NSTRUCT THE
MEMBERS ON THE LESSER- | NCLUDED OFFENSE OF | NVOLUNTARY
MANSLAUGHTER WHEN THERE WAS SUFFI Cl ENT EVI DENCE TO
RAI SE THE OFFENSE

1'We heard oral argunent in this case at the University of Virginia School of
Law, Charlottesville, Virginia, as part of this Court’s Project Qutreach

See United States v. Allen, 34 M] 228, 229 n.1 (CMA 1992). The University of
Virginia School of Lawis where we held our first Project Qutreach visit on
Novermber 13, 1987, in the case of United States v. Sherrod, 26 M] 30 (CMA
1988).
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We hold as to Issues | and Il that the evidence is legally
sufficient to support appellant’s conviction of voluntary
mansl| aught er under an ai der and abettor theory, which was the
t heory under which appellant was tried. As to Issue IIl, we
hold that the mlitary judge did not err in refusing to instruct
on involuntary mansl aughter, because that |esser-included
of fense was not reasonably raised by the evidence.

FACTS

Ani nosity over a six-nmonth period in 1996 between two
groups led to the death of Private First Oass (PFC) Dustin
Waters. One group consisted of the victimand PFC G egory
Maxwel | . The ot her group consisted of appellant, a fornmer
sol di er nanmed James Morris, PFC Cinton Sanuels, and Private E2
Rohan Wl son. The aninosity seens to have fernented out of
several isolated events that created a hostile environment
bet ween the two groups. For instance, during the sumer of
1996, on two separate occasions, appellant and Maxwell got into
an argunent because appel |l ant had danced with Maxwell’s
girlfriend at a club. On another occasion, on Novenber 2, 1996,
appellant and his three friends were at Trooper’s nightclub when
Morris got into a shoving match with the victim

The ani nosity between the two groups cane to an unfortunate
head on the evening of Novenber 21, 1996. Appellant and his

three friends were spectators at a basketball gane at Fort
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Riley, in which the victimand Maxwel|l were playing. After the
gane, the victimdeparted the gymasi um before Maxwel | and
engaged a wonan naned Ms. Bradley in a conversation. Maxwell

t hen heard one of appellant’s friends say, “That nig*** ‘D [the
victim is talking to that "B ." Maxwell was concerned for the
victimand went outside and stood beside him

A few mnutes later, the victimand Maxwell got into a car
and drove back to their barracks. M. Bradley and a girlfriend
followed themin a second car. Appellant and his friends
“hopped in” a third car and foll owed behind the wonen. After
the victim Maxwell, and the wonmen arrived at the barracks
parking lot, Maxwell saw appellant and his friends “creeping up”
or “driving slowmy.” Maxwell then went into the barracks to his
room and the victimstayed behind to talk to Ms. Bradley. A
few minutes later, the victimwent into the barracks and asked
Maxwel | to cone outside and talk to the other woman. Maxwel |
conpl i ed.

Meanwhi | e, Sanuel s, who lived in the sane barracks as the
victim went into the barracks to have a friend give hima
haircut. Mrris testified that at about the sane tine, he,

W son, and appellant went into a nearby barracks to visit
anot her friend. The friend was not there, and they departed the
barracks. Morris went back to the car. Appellant and WI son

then went to a bank of phone booths about ten to fifteen feet
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fromthe front door of the victims barracks in order for WIson
to return a page and to wait and see “if [the victim and
Maxwel | [were] going to say anything or try to do anything.”

Wiile the victimand Maxwel |l were talking to the two wonen,
Morris wal ked over to the phone booths and asked appel | ant and
W1 son whether the victimor Maxwell had said or done anyt hing.
They replied, “No.” Morris then went into the victinis barracks
to use the latrine. Subsequently, the victim Maxwell, and the
wonen decided to go into the barracks because it was cold
outside. As they wal ked toward the barracks, they encountered
Morris, who wal ked up to the victimand asked hi m whet her he had
had fun the other night. The victimreplied, “Yes.” Morris
then hit the victimwth his fist. There renains di sagreenent
as to what el se was said between the two.

Appel l ant and W1l son then balled up their fists and began
wal king at a fast gait toward the victimfromthe phone boot hs.
As they approached, appellant and WIson began hitting their
hands with their fists, repeatedly saying, “Yeah, what’'s up?”’

At the sane tinme, Maxwell entered the barracks buil ding and
encountered Sanuels. They “squared off” nonentarily, and
Maxwel | ran upstairs, ostensibly to get help. Meanwhile, Mrris
and the victimnoved to a grassy area next to the barracks.
According to Morris, WIlson said, “You ll need to stop.” In

response, the victimhit Wlson with his fist. WIson then
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grappled with the victimwhile Mrris continued to hit him
Morris grabbed the victimfrom behind and noved himto an open
area of the sidewal k because he wanted to get away fromany tree
or building so no one’s punches would miss and hit an object as
they tried to hit the victim

At sonme point during the beating, Mrris and WIson knocked
the victimto the ground and began kicking him Appellant then
joined them and the three continued to kick the victim Then
Sanuel s joined the beating, and the four nen kicked the victim
repeat edly about the body and head. Every tine the victimwould
attenpt to get up, he would be kicked back down to the ground.
Morris taunted the victim telling himthat he had “messed” with
the wong person and that he should have thought about what he
did at the Trooper’s club. The four nen kicked the victimfor
about two to ten mnutes with their shod feet, stopping only
when the charge of quarters canme outside and threatened to cal
the mlitary police.

During the beating, WIson pulled out a paring knife and
stabbed the victimseveral tines. Morris testified that he did
not see a knife or know that WIson was stabbing the victim but
he noticed blood on the sidewal k. After the stabbing, appellant
and his friends continued to kick the victim ending up with

bl ood on their shoes and pants.
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After appellant and his friends had departed, the victim
went back into the barracks holding his chest. He fell to the
floor, and Maxwell noticed that the victimhad “a big gash ..

in his chest and bl ood was squirting out of it. The victim
suffered six stab wounds, the fatal one of which pierced his
heart. Dr. Lane testified that the victi mwould have been able

to survive only for five to ten mnutes after receiving this

wound.
DI SCUSSI ON
A. Issues | and Il - Legal Sufficiency
| ssues | and Il ask whether the evidence is legally

sufficient to support appellant's conviction for this crinme --
that is, "whether, after viewing the evidence in the |ight nost
favorable to the prosecution, any rational trier of fact could
have found the essential elenents of the crine beyond a

reasonabl e doubt." Jackson v. Virginia, 443 U S. 307, 319

(1979); see United States v. Davis, 44 M} 13, 17-18 (1996).

Al t hough charged with unpreneditated nurder, appellant was
convicted of the lesser-included of fense of voluntary
mansl aughter. That crine is defined as the unlawful killing of
a human being “in the heat of sudden passion caused by adequate
provocation” by soneone who does so with “intent to kill or

inflict great bodily harm” Art. 119(a), supra.
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As the mlitary judge noted in his discussion of proposed
instructions with counsel, "the sole cause of the serious injury
and death in this case, based on the testinony of the
government’s expert, appears to be the knife." There was no
evidentiary dispute that the perpetrator of the knife wounds was
W son, and no disagreenent that WIlson had the intent to kil
or inflict great bodily harm when he stabbed the victim The
theory of the prosecution, with which the defense took issue and
on which the mlitary judge instructed the nenbers, was that
appel lant's actions had aided and abetted Wlson's killing the
victimin the heat of sudden passion caused by adequate
provocation. See Art. 77(a)(1l), UCMJ, 10 USC § 877(a)(1)
(defining a “principal” as an individual who “commts an of fense

or aids, abets, counsels, commands, or procures its
conm ssion”).

As described by the mlitary judge in his instructions, the
critical contested elenments were as follows: (1) whether, by
kicking the victim appellant had "ai ded and abetted Private
Wlson in commtting the offense of [voluntary mansl aughter]”;
and (2) whether appellant "either intended to kill or inflict
great bodily harmupon [the victim or ... knew that Private

Wl son had such intent." See United States v. Jackson, 6 USCVA

193, 201-02, 19 CWR 319, 327-28 (1955) (aider and abettor theory

"requires concert of purpose or the aiding or encouraging of the
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perpetrator of the offense and a conscious sharing of his
crimnal intent").

1. Aiding and Abetting the Killing by Kicking

Wth respect to aiding and abetting, we note that this is
not an instance of nere presence. See id. at 201, 19 CVR at 327
(mere inactive presence at scene of crinme is not aiding and

abetting); see also United States v. Thonpson, 50 MJ 257, 259

(1999) ("Qur case law has generally interpreted Article 77 to
require an affirmative step on the part of the accused.").
Appel l ant actively participated, along with his friends, in the
assault on the victim Neither was this a superficial assault.
Al though the evidence at trial reflects no broken bones or life-
threatening injuries to the victimother than the stab wounds,

t he evidence al so denonstrates that this was a serious beating.
Appel lant's friends knocked the victimto the ground with their
fists and began kicking him and appellant actively joined in
the kicking. Appellant and all three of his friends repeatedly
kicked himin the head and body for several mnutes. Every tine
the victimtried to arise, he was beaten back down to the
ground. This active participation in a beating that so

i ncapacitated the victimand rendered hi m hel pl ess agai nst the
attack is a satisfactory basis upon which a rational factfinder

coul d have found that appellant's kicking aided and abetted
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Wlson's killing the felled victimat sonme point during this
assaul t.

2. Appellant's Intent In Aiding and Abetting WI son

As to appellant's intent to kill or inflict great bodily
harm these sanme factors provide a legally sufficient basis upon
whi ch the nmenbers could have inferred that all of the
assail ants, including appellant, acted with such intent. Cf.

United States v. Martinez, 40 M 426, 430 (CMA 1994) ("[F]ists

and shod feet used by nultiple assailants can constitute a neans
likely to produce death or grievous bodily harmand entitle the
person being attacked to use deadly force.”). He was an acti ve,
voluntary perpetrator of the assaultive kicking while the victim
was on the ground for a nunber of mnutes. Appellant
voluntarily participated in a chain of events that prevented the

victims escape. Thonpson, supra at 259 (a nunber of

“affirmati ve step[s]” by the appellant and his cohorts).

It is not necessary that appellant intended that the victim
be stabbed or even knew that W/l son had a knife. Article 119(a)
does not require that appellant intended any particul ar neans of
inflicting death or great bodily harmbut, rather, that he

i ntended the consequence. Cf. United States v. Foushee, 13 M

833, 836 (ACMR 1982) (accused not aider and abettor of assault
with intent to conmt nurder where his intent was limted to

assault and battery); United States v. Hofbauer, 2 M 922, 926

10
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(ACVMR 1976) (accused not aider and abettor of aggravated assault
where intent was limted to assault and battery). The precise
means by which the consequence of death actually was visited (a
knife rather than the kicking) does not dimnish appellant’s
culpability for aiding and abetting a crimnal assault “with an
intent to kill or inflict great bodily harm” Even if appellant
did not intend death as a consequence, he can be found guilty of
voluntary mansl aughter if death in fact resulted and if it
resulted froman assault in which he intended great bodily harm
There was anpl e evidence on this record for the nenbers to
conclude that he intended, at a mininmum that the victimsuffer
great bodily harm
B. Issue Ill -- Manslaughter by Cul pabl e Negli gence

There was no issue in this case concerning involuntary
mansl| aught er by cul pabl e negligence. Wen discussing proposed
instructions with counsel, the mlitary judge commented: "The
Court does not see a basis for an involuntary mansl aughter
instruction using an aider and abettor theory. It just does not
seemto fit based on ny | ook at the evidence.” The parties
agreed, and so do we.

The nedi cal evidence unequi vocally established that the
st abbi ng, not the kicking and beating, caused the victins
death. Accordingly, under the defense’s theory of the case, if

appel lant did not share Wlson's specific intent to kill or

11
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inflict great bodily harm he was not guilty of murder or
i nvoluntary mansl aughter. There is no evidence that appellant’s
cul pabl e negligence caused the victinis death. Thus, there was
no need for an instruction on involuntary nmansl aughter because
it was not raised by the evidence.
DECI SI ON
The decision of the United States Arnmy Court of Crim nal

Appeal s is affirned.

12
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SULLI VAN, Seni or Judge (concurring in the result):

Appel I ant was found guilty of the voluntary mansl aughter of
Private First Cass (PFC) Waters, even though another sol dier,
Private Wl son, actually stabbed PFC Waters to death. Article
119, UCMJ, 10 USC § 919. The mlitary judge instructed the
menbers that they could find appellant guilty of this offense if
they found that he had aided and abetted Private Wlson's killing
of PFC Waters. Article 77, UCMJ, 10 USC § 877. There is a key
i ssue whether there was legally sufficient evidence admtted in
this case showi ng that appellant aided or abetted Private

W son’s voluntary mansl aughter of PFC Waters. See generally

Jackson v. Virginia, 443 U.S. 307, 319 (1979).

Appel lant initially challenges the |egal sufficiency of his
conviction on the basis that there was no evidence in this case
that he knew the actual perpetrator, Private WIson, had a knife

and intended to stab PFC Waters with that knife. See generally

2 Wayne R LaFave and Austin W Scott, Substantive Crimnal Law

§ 6.7 at 136 (1986). He heavily relies on several mlitary cases

for this argument. See generally United States v. Jackson,

6 USCVA 193, 203, 19 CWR 319, 329 (1955); see United States v.

Foushee, 13 MJ 833, 835 (ACMR 1982); United States v. Hof bauer,

2 M} 922, 925 (ACMR 1976). He also argues that his guilt as an
ai der and abettor of Private WIson required proof that his

ki cking of PFC Waters assisted or incited Private Wlson in



United States v. Richards, 01-0084/ AR

killing PFC Waters, rather than proof that it sinply occurred

after the stabbing, as shown in this case.

Article 119(a), UCMI, states:
§ 919. Art. 119. Mansl aughter

(a) Any person subject to this chapter
who, with an intent to kill or inflict
great bodily harm unlawfully kills a
human being in the heat of sudden passion
caused by adequate provocation is guilty
of voluntary mansl aughter and shall be
puni shed as a court-martial may direct.

(Enphasis added.) On its face, it requires that a perpetrator of
this of fense have “an intent to kill or inflict great bodily

harnt on the alleged victim

Article 77, UCMJ, defines as a principal to an of fense:
§ 877. Art. 77. Principals

Any person puni shabl e under this chapter
who

(1) commts an of fense punishable by this
chapter, or aids, abets, counsels,
commands, or procures its conmm ssion; or

(2) causes an act to be done which if
directly performed by himwould be
puni shabl e by this chapter; is a
princi pal .

In United States v. Thonpson, 50 MJ 257, 259 (1999), we

further stated:

For an accused to be a princi pal
under Article 77, and thus to be guilty of
the offense conmtted by the perpetrator,
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he nmust (1) “assist, encourage, advise,

i nstigate, counsel, conmand, or procure
another to commt, or assist, encourage,
advi se, counsel, or command another in the
commi ssion of the offense”; and (2) “share
in the crimnal purpose [or] design.”

Para. 1b(2)(b), Part 1V, Mnual for
Courts-Martial, United States, 1984.

(Emphasi s added); see also para. 156, Manual for Courts-Mrtial,

United States, 1969 (Rev. ed.).

In light of the above, the Governnent was required to show a
particular nmens rea to find appellant guilty of aiding and
abetting the voluntary mansl aughter of PFC Waters. In
particular, it was required to show

(1) Private Wlson intended to kill PFC
Waters or inflict great bodily harm upon

him and

(2) Appellant consciously shared that
crimnal intent.

See United States v. Burroughs, 12 M} 380, 383 (CMA 1982).

Appel lant’s main argunment is that he could not legally share
Private Wlson’s crimnal intent because he did not know Private
Wl son had a knife or that he intended to use that knife on PFC

Waters. See United States v. Jackson, supra. | nust disagree.

Paragraph 1b(4), Part 1V, Manual for Courts-Martial, United
States (2000 ed.), states:

(4) Parties whose intent differs from
the perpetrator’s. Wen an offense
charged requires proof of a specific
intent or particular state of mnd as an
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el enent, the evidence nmust prove that the
accused had that intent or state of m nd,
whet her the accused is charged as a
perpetrator or an “other party” to crine.
It is possible for a party to have a state
of mnd nore or |ess cul pable than the
perpetrator of the offense. In such a
case, the party may be guilty of a nore or
| ess serious offense than that conmtted
by the perpetrator. For exanple, when a
hom cide is commtted, the perpetrator may
act in the heat of sudden passion caused
by adequate provocation and be guilty of
mansl| aughter, while the party who, w thout
such passion, hands the perpetrator a
weapon and encour ages the perpetrator to
kill the victim would be guilty of
murder. On the other hand, if a party
assists a perpetrator in an assault on a
per son who, known only to the perpetrator,
is an officer, the party would be guilty
only of assault, while the perpetrator
woul d be guilty of assault on an officer.

(Enmphasi s added.)

Again, | note that Article 119, UCMJ, requires that the
actual perpetrator of voluntary mansl aughter have an intent to
kill or inflict great bodily harm Article 77, UCMJ, and our
case lawrequired trial counsel to show that appellant had the
sane intent. Clearly, there is no express |egal requirenent in
mlitary law that forced trial counsel to show appellant knew
Private Wl son had a knife or intended to stab PFC Waters with

t hat knife.
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The D.C. Crcuit in United States v. \Wal ker, 99 F. 3d 439,

442-43 (D.C. GCr. 1996), has spoken to this intent issue under a

statute quite simlar to Article 77, UCMI. It said:

The governnent’s brief, although
deci dedly unconfortable with and even
critical of the footnote in North and our
| anguage in Sal amanca, does not clearly
i ndi cate why appellant’s reliance of those
cases is msplaced. That seens to be
because the governnent reads North and
Sal amanca’ s use of the phrase “sane
intent” as requiring an intent which is
“mat ched” - whi ch woul d nmean that an ai der
and abettor nust have exactly the sane
know edge and di sposition as the
principal. But that is an overreadi ng; no
court has ever so held, as it virtually
woul d elimnate aider and abettor
liability. Appellant, ironically, has it
right when, in defense of our “sane
intent” |anguage, he points to cases that
have instead used the termshared intent,
see, e.0., Nye & Nissen v. United States,
336 U. S. 613, 620, 69 S.C. 766, 770, 93
L. Ed. 919 (1949); United States v.
Martiarena, 955 F.2d 363, 366 (5" GCir.
1992); see also United States v. Garrett,
720 F.2d 705, 713 (D.C. Cr. 1983), cert.
deni ed, 465 U.S. 1037, 104 S.C. 1311, 79
L. Ed.2d 708 (1984); United States v.
Raper, 676 F.2d 841, 850-51 & n.1 (D.C
Cr. 1982), which suggests that the intent
of the aider and abettor nust be shown, in
crucial respects, to overlap with (but not
necessarily match) the crimnal intent of
the principal. For exanple, in United
States v. Ednond, 924 F.2d 261, 267 (D.C
Cr.), cert. denied, 502 U S. 838, 112
S.C. 125, 116 L.Ed.2d 92 (1991), we noted
that if a jury thought an ai der and
abettor had preneditated a nurder, but
enlisted an executioner at the |ast
possi bl e nmonment, a jury “could
consistently convict the abettor of first-
degree murder while finding the actual
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perpetrator guilty only of [second-degree
murder].”

The North case footnote upon which
Sal amanca relied, although it used the
cryptic and sonewhat anbi guous phrase
“sane intent,” nust be read as neani ng no
nmore than the traditional notion of shared
i ntent because the note explicitly relied
on United States v. Sanpol, 636 F.2d 621,
676 (D.C. Gr. 1980), and it did not
purport to alter the principles we applied
there. In Sanpol, we had expl ai ned that
an ai der and abettor and a princi pal nust
have a “comon design or plan,” but the
ai der and abettor “need not performthe
substantive offense, need not knowits
details, and need not even be present.”
Id. (internal quotation marks and
citations omtted). And we explicitly
recogni zed that once a conmon design is
est abl i shed, the aider and abettor is
responsi bl e not only for the success of
t he comon design, but also for the
probabl e and natural consequences that
flow fromits execution, even if those
consequences were not originally intended.

(Enmphasi s added.)

| agree with a concert of purpose approach to liability of an

ai der and abettor under Article 77, UCMI. See United States v.

Burroughs, 12 MJ at 380. 1In ny view, the aider and abettor nust
share the intent of the perpetrator, not the know edge of his
particul ar neans of acconplishing that intent. See para. 1b(4),

Part |1V, Manual, supra; see also United States v. Searan, 259

F.3d 434, 444 (6'" Cir. 2001). This case is not |ike United

States v. Jackson, 6 USCMA at 193, 19 CMR at 319, where evidence

was admtted showi ng the appellant intended to assault the
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victim but he did not intend to kill the victimor inflict great

bodily harmupon him See al so Cormonweal th v. Hogan, 396 N. E

2d 978 (Mass. 1979). Moreover, this is not a case where the
predicate crimnal statute violated required proof that a certain

type of weapon was used. See United States v. Spinney, 65 F.3d

231, 236-39 (1° Cir. 1995); United States v. Rosario-Diaz, 202

F.3d 54, 63-64 (1°' G r. 2000).

In sum Article 77, UCMIJ, in ny view, requires only that an
appel l ant share a common intent to acconplish the essenti al

el enents of the resulting felony. See United States v. Jacobs, 1

USCVA 209, 211, 2 CWMR 115, 117 (1952). Jackson, Foushee, and

Hof bauer apply only where the evidence shows that the perpetrator
and the aider and abettor had different crimnal intents. These
cases are sinply inapplicable where the acconplice’ s own conduct

unequi vocal ly shows his sharing of the perpetrator’s intent to

kill or grievously harmthe victim

Turning to the actus reus question in this case, evidence was

adm tted that showed Private WIlson struggled with PFC Waters
both before and after appellant joined in the kicking of the
victim Appellant’s conduct in participating in this group
assault on PFC Waters could be rationally viewed as providing
continued incitenent for the killing of PFC Waters by Private

Wl son or assisting himin the killing by preventing PFC Waters’s
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escape and survival after he was stabbed. | agree with the
majority opinion that this evidence was legally sufficient to

establish appellant as an aider and abettor.

Moving to the other issues in this case, | conclude Issue |
is nooted by my resolution of the first granted issue. In ny
view, Private Wlson’'s multiple uses of a knife in the context of
t he gang stal king and beating of PFC Waters was cl ear evi dence
that he intended to kill or greatly harm PFC Waters. Moreover,
appel l ant’ s extended invol verent in the stalking and willing
participation in this vicious gang beating of PFC Waters was
evi dence that he shared this crimnal design. |In this context,
whet her the stabbing of PFC Waters was a natural and probabl e
consequence of the kicking of PFC Waters need not be addressed.

See generally para. 156, 1969 Manual, supra (delineating a

nat ural or probabl e consequence liability theory for aiders and

abettors where different crinme intended by aider and abbettor).

Finally, as to Issue IlIl, | do not find that reversible error
occurred as a result of the mlitary judge's failure to instruct
on the | esser offense of involuntary mansl aughter. Appell ant
could be found guilty of this |lesser offense if evidence was
adm tted showing that he only intended to assault the victim not
kill or inflict great bodily harmupon him See Article 119(b),

UCMJ. No such evidence was adnmitted in this case.
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The Governnent’s evidence in this case shows a brutal gang
attack on PFC Waters, which appellant actively participated in by
kicking the victim Appellant essentially disputed the
Government’s proof of his participation in the attack on the
basis that it was supported by untrustworthy testinony fromthe
Government’s principal witness. There was no evi dence suggesting
a | ess dangerous attack was intended by appellant in this case.

I f the Governnent’s evidence was not accepted by the nenbers,

appel  ant woul d be found not guilty. In these circunstances, |
see no error in the judge's unobjected-to ruling not to give an
instruction on involuntary manslaughter in these circunstances.

Cf. United States v. Davis, 53 MJ 202, 205-06 (2000); United

States v. Wells, 52 M) 126, 130 (1999) (appellate relief warranted

only if appellate court is convinced that the evidence issues are
such that a rational jury could acquit on a charged crinme and

convict on a |l esser crine).
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