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Chi ef Judge CRAWFORD del i vered the opinion of the Court.
Contrary to his pleas, appellant was convicted by a general
court-martial consisting of officer and enlisted nenbers of
i ndecently assaulting Private First Cass (PFC) BWon April 2,
1993; attenpting to rape AB on Novenber 18, 1995; obstructing
justice by attenpting to persuade AB not to report himfor rape;
and forcible sodony of PFC TR on August 3, 1996. The nenbers
sentenced himto a di shonorabl e di scharge, confinenent for
twenty years, total forfeitures, and reduction to E-1. The
conveni ng authority approved the sentence, and the Arnmy Court of
Crim nal Appeal s affirned.
We granted review of two issues:
. VWHETHER A DANGEROUS SPI LLOVER EFFECT PREJUDI CED
APPELLANT WHEN CHARGES | NVOLVI NG THREE SEPARATE
WOVEN | N THREE SEPARATE | NCl DENTS WERE MERGED AT
A SI NGLE COURT- MARTI AL.
1. WHETHER APPELLANT' S CONVI CTI ON OF ATTEMPTED RAPE
SHOULD BE SET ASI DE BECAUSE THE M LI TARY JUDGE
COW TTED PLAI N ERROR WHEN HE | MPROPERLY GAVE
| NSTRUCTI ONS TO THE PANEL MEMBERS USI NG A STATENMENT
NOT | NTRODUCED | NTO EVI DENCE
For the reasons set out below, we affirm
FACTS
On April 29, 1996, charges were preferred agai nst appel |l ant
al l eging he indecently assaulted PFC BW and that he raped and

commtted adultery with AB, a civilian, then obstructed justice

by trying to di ssuade her fromreporting the rape. He was al so
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charged with indecently assaulting another woman, but this
charge was later dismssed. On July 15, 1996, a session was
hel d under Article 39(a), UCMJ, 10 USC § 839(a), and follow ng
arrai gnment, the case was set for trial on Septenber 19, 1996.
However, after PFC TR reported appellant’s crimnal m sconduct,
the initial charges were wthdrawn and new charges preferred.
The new charges included of fenses previously referred to trial,
as well as the allegation that appellant commtted forcible
sodony with PFC TR on August 3, 1996.

The indecent assaults against all the victins had a
famliar pattern. The indecent assault of PFC BWtook place
after appellant, his friend PFC Ellis, and the victim-- who was
a good friend of both Ellis and appellant -- spent the night
dri nking and the victimbecane intoxicated, sick, and unable to
nmove wi thout help. The sodonmy with PFC TR occurred after TR
becanme “really drunk,” sick, and immobile. After TR was put to
bed by a friend, appellant, who was on staff duty, entered the
roominproperly. Despite PFC TR s protestations and attenpts to
physi cal |y push hi maway, he renoved her underwear and perfornmed
oral sex.

The events leading to the charges of rape and adultery with
AB on Novenber 18, 1995, are generally not in dispute. On the
evening in question, appellant, whom AB knew as “Bug” for three

years, and PFC Ellis visited AB and her two children. AB's
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husband was depl oyed at the tinme. Al so present were the two
children of KT, AB's friend, who |lived across the street.

After a night of drinking, PFC Ellis left the apartnent at
11: 00 p.m AB and appellant tal ked for ten or fifteen m nutes,
at which tinme AB infornmed appellant that she was tired and was
going to bed. After putting on her night clothes, she
di scovered that one of her toddlers had vomted. Appellant
hel ped AB change the child s bed sheets. After using the
bat hroom at about 12:30 a.m, AB passed out on the hallway
floor. The next thing she renenbered was appel |l ant hel pi ng her
into bed and | ater renmenbered KT picking up her two children at
about 1:15 a.m She next renenbered waki ng up when her daughter
cried, and at that tinme she “felt sonmething in [her] vagina --
penis went in and out.” Appellant got out of the victinis bed
and took the crying daughter a juice bottle. Appellant then
returned to the victims bed and pul |l ed her underwear down

again. AB responded “no” to appellant’s invitation for sex.

Shortly thereafter, appellant left the apartnment, at which point

AB cal l ed KT and inforned her that she had been raped by “Bug.”
Prior to the Governnent’s case-in-chief, trial defense

counsel noved to sever the charges, arguing that trying al

these different sexual offenses together would unduly prejudice

appellant. The mlitary judge denied this notion but stated

that he would give an “appropriate anti-crossover instruction.”
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During the Government’s case-in-chief, trial defense
counsel cross-exam ned AB and asked: “[Djo you recall telling
the CID agent that, ‘the next thing |I renmenber was feeling Bug s
penis on ny butt.’” Do you renenber that?” AB responded: “That
was the -- after he come back fromthe bathroom But the first
ti me when ny daughter woke up, his penis was in ny vagina.”

AB s statenent to CID was never offered as substantive evidence.

Wil e instructing the nmenbers on the rape charge and its
| esser offenses, the mlitary judge instructed the nenbers that
the first element of the offense of attenpted rape was “that the
accused did a certain act; that is, he pressed his penis against
[B's] -- | should say [AB s] body[.]” Later on, wthout
objection fromeither trial or defense counsel, the mlitary

j udge, sua sponte, gave a spillover instruction, cautioning the

menbers to keep the evidence of each of fense separate, and
informng themthat they could use the evidence of the earlier
of fenses, if the nmenbers believed such offenses occurred, for
the limted purpose of showi ng appellant’s plan or design to
t ake advant age sexual |y of wonen who were under the influence of
al cohol. To nmake sure that the nenbers understood this
instruction, he repeated it.
DI SCUSSI ON
Appel l ant argues the mlitary judge's refusal to sever the

charges caused a manifest injustice by making three unreliable
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W tnesses nore credible. He also argues the mlitary judge
commtted plain error when he used a statenent that was never
pl aced in evidence in order to fashion an instruction on
attenpted rape.

The mlitary judge did not abuse his discretion when he
deni ed appellant’s notion to sever the charges in this case.
The mlitary justice system encourages the joinder of all known
of fenses at one trial (RCM 601(e)(2), Manual for Courts-Martial,
United States (2000 ed.)a and permts a notion for “[s]everance
of offenses ... only to prevent manifest injustice.” RCM
906(b)(10). “In general, ‘an abuse of discretion will be found
only where the defendant is able to show that the denial of a
severance caused himactual prejudice in that it prevented him
fromreceiving a fair trial; it is not enough that separate
trials may have provided himw th a better opportunity for an

acquittal.”” United States v. Duncan, 53 M} 494, 497-98 (2000),

guoting United States v. Al exander, 135 F.3d 470, 477 (7th

Cr.), cert. denied, 525 U S. 855 (1998).

To determine whether a mlitary judge has failed to prevent
a manifest injustice and denied an appellant a fair trial, we

apply the three-prong test found in United States v. Sout hworth,

50 MJ 74, 76 (1999). 1In so doing, we find no abuse of

" Al Manual provisions are identical to the ones in effect at the tine of
appel lant’s court-martial.



United States v. Sinpson, No. 01-0047/ AR

discretion in the mlitary judge' s ruling that appellant would

receive a fair trial on all the charges. The first Southworth

factor asks “whether the evidence of one offense would be
adm ssi bl e proof of the other.” 1d. W find no error in the
mlitary judge allow ng the nenbers to deci de whether the
of fenses occurring earliest in time could be used for the
limted purpose of denonstrating appellant’s tendency to take
advant age sexual ly of wonmen who were intoxicated or under the

i nfl uence of alcohol. Evidence of such a pattern of conduct was

adm ssi ble under MI.R Evid. 404(b), Mnual, supra, which

permts evidence of “other crinmes, wongs or acts” to prove
facts other than a person’s character. Since the evidence was
probative of a material issue other than character, and was

of fered for sone purpose other than to denonstrate appellant’s
propensity or predisposition to commt crine, it was adm ssible.

See United States v. Castillo, 29 M} 145, 150 (CVA 1989); see

al so Huddl eston v. United States, 485 U. S. 681, 687-89 (1988);

United States v. Tanksley, 54 M} 169, 175-76 (2000).

The second prong of the Southworth test asks “whether the

mlitary judge has provided a proper limting instruction.” 50
Ml at 76. Following the trial counsel’s conpartnentalized
presentation of evidence relating to each of the victins, the
mlitary judge' s instructions were crystal clear: nenbers were

instructed to keep evidence of each offense separate; that the
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burden was on the prosecution to prove each and every el enent of
each of fense beyond a reasonabl e doubt; and that proof of guilt
of one offense created no inference that appellant was guilty of
any other offense. The mlitary judge then provided the
followng imting instruction:

Now, despite ny instruction to you that you may
not infer that the accused is guilty of one offense
because his guilt may have been proven on anot her
of fense, and that you nmust keep the evidence with
respect to each offense separate, there is, however
sone evidence that has been presented with respect to
sonme of the alleged incidents--which may al so be
considered for a limted purpose with respect to other
of the incidents. Mre specifically, you may consider
evi dence concerning the circunstances under which the
earliest in chronol ogical order incident allegedly
happened--nanely, the April 93 incident allegedly
involving [BW, or the second chronol ogically of the
al l eged incidents--nanely, the Novenber ’'95 all eged
incident with [AB], or both of themw th respect to
the last of the charged offense--nanely, the August
"96 incident wwth [TR] -- for this [imted purpose and
this limted purpose only: You nmay consider evidence
of the earlier event if you believe it happened, and
the circunstances of the earlier event as you find
themfor the limted purpose of their tendency, if at
all, to prove a plan or design on the part of the
accused to take advantage sexually of wonmen who are
under the effect of alcohol. Listen to ne carefully
agai n.

You nmay consider the evidence fromearlier
transactions for the limted purpose of its tendency,
if any, to prove a plan or design on the part of the
accused to take advantage sexually of wonmen who are
under the effect of alcohol in regard to the | ater of
the incidents.... You re specifically advised that
you may not consider this evidence for any other
pur pose and you may not conclude or infer fromthe
evi dence that there are allegations against the
accused fromthree different wonen, that the accused
is necessarily a bad person or has crim nal
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tendenci es, and he therefore, conmtted one or nore of
the offenses. And further, you nay not consider from
the fact that there are allegations fromthree
different witnesses about three different
transactions, that that makes it any nore or |ess
likely that any of the three wonen are credible as

W t nesses.

Finally, in light of the mlitary judge's instructions and
t he evi dence of record, we conclude that the findings do not

“reflect an inpermssible crossover.” 50 M} at 76; see Duncan,

supra; United States v. Foster, 40 MJ] 140 (CVA 1994); United

States v. Curry, 31 M} 359 (CMA 1990). Accordingly, the

mlitary judge did not abuse his discretion in denying
appel lant’s notion for a severance.
“The propriety of the instructions given by a mlitary

judge is reviewed de novo.” United States v. Quintanilla, 56 M

37, 83 (2001); United States v. Gier, 53 M} 30, 34 (2000);

United States v. Maxwel |, 45 M 406, 425 (1996). A failure to

object to an instruction prior to commencenent of deliberations
wai ves the objection in the absence of plain error. RCM 920(f);

Gier, supra. The burden is on appellant to establish plain

error. W find no plain error in the judge s instruction.
After instructing the nenbers on the elenents of rape, the

mlitary judge then advised themthat the offense of attenpted

rape, in violation of Article 80, UCMJ, 10 USC § 880, was a

| esser-included offense of Charge 1 and its specification,

alleging the rape of AB. He instructed the nmenbers that in
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order to find appellant guilty of attenpted rape, they had to be
convi nced by |l egal and conpetent evidence, beyond a reasonable
doubt, of four el enents:
The first elenent is that on or about 18 Novenber
'95, at Fort Drum New York, that the accused did
a certain act; that is, he pressed his penis
against [B's] — | should say [AB s] body][.]
Appel I ant now attacks the mlitary judge s instruction as
i nproper on two fronts. First, he alleges that the offense of

attenpted rape was not reasonably raised by the evidence.

Citing United States v. Giffin, 50 MI 480 (1999), he argues

that any instruction on this |esser-included of fense was

i nproper. Contending that the sole issue surrounding the rape
accusation was consent, not penetration, appellant argues that
penetration becane an issue only when the mlitary judge
inproperly used AB's statenent to CID as substantive evidence in
his instruction. W disagree.

During his closing argunent, defense counsel attacked both
the | ack-of -penetration and | ack-of-consent issues. At the
outset of defense counsel’s closing argunent, he asserted that
t he physical evidence failed to show whether or not appell ant
and AB had any sexual contact. Later, referring to his cross-
exam nation of AB, defense counsel argued that the statenent
provi ded by AB to investigators soon after the incident was nore

accurate than her in-court testinony and should, therefore, be

10
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believed. 1In asking the court nenbers to find a | ack of
penetration, defense counsel argued: “Wll, on cross-
exam nation, it was brought out that, ‘Wll, | then felt Bug's
penis on ny butt.’... Penis on the butt is not penetration.”
Accordingly, while an instruction that incorporates evidence not
admtted at trial may constitute error, in the absence of an
obj ection, and given trial defense counsel’s use of that
evidence in his closing argunent, we conclude there was no plain
error.

Appel I ant contends that his defense counsel asked AB the
guestion concerning her statenent to CID shortly after the
of fense occurred solely to i npeach her. Such cross-exam nati on,
he argues, did not anmount to the introduction of substantive
evi dence that would give rise to a | esser-included-of fense

instruction. See United States v. Taylor, 44 M 475, 479

(1996) (“When a witness’ prior inconsistent statenment is offered
for inmpeachnment, it is not being offered for its truth.”).
However, to ensure that the answers given may only be used for
i npeachnent purposes, the defense nust request a specific
instruction under MI.R Evid. 105. The failure to request such
an instruction constitutes a waiver absent plain error. Here,
t he def ense made no such request.

Furthernore, there is evidence independent of AB' s

statenent to CID that permitted, if not required, the mlitary

11
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judge to give an instruction on the | esser-included offense of
attenpted rape. AB s response to the trial defense counsel’s
guestion concerning her statenment to CID and “feeling Bug s
penis on [her] butt” was explained as follows: “That was the —-
after he conme back fromthe bathroom But the first tinme when
nmy daughter woke up, his penis was in ny vagina.” (Enphasis
added.) Wth the testinony in this posture, an attenpted rape

instruction was proper. See Sansone v. United States, 380 U.S.

343, 350 (1965)(“A lesser-included offense instruction is ..
proper where the charged greater offense requires the jury to
find a disputed factual elenment which is not required for

conviction of the lesser-included offense.”); Giffin, supra.

Accordingly, if there was any error in the mlitary judge’s
instructing the nenbers that the first elenment of the offense of
attenpted rape was that appellant “pressed his penis against

AB' s body,” it was certainly not plain error. See Estelle v.

McGQuire, 502 U S. 62, 72 (1991); Cupp v. Naughten, 414 U S. 141

147 (1973) (an instruction should be considered in context of
record of trial and instructions as a whole, not judged in
“artificial isolation”).

The decision of the United States Army Court of Crim nal

Appeal s is affirnmed.
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