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Judge EFFRON delivered the opinion of the Court.

A general court-martial conposed of officer nenbers
convi cted appellant, contrary to her pleas, of wllful
dereliction of duty, making a false official statenent, w ongful
possession of a controlled substance, and |arceny, in violation
of Articles 92, 107, 112a, and 121, Uniform Code of Mlitary
Justice, 10 USC 88 892, 907, 912a, and 921, respectively. She
was sentenced to dismssal. The convening authority approved
t he sentence as adjudged, and the Court of Crim nal Appeals
affirmed the findings and sentence in a published opinion. 53
M) 711 (2000).

On appellant’s petition, we granted review of the foll ow ng
i ssues:

. WHETHER THE M LI TARY JUDGE' S DECI SI ON TO
NOT DI SQUALI FY HI MSELF FROM APPELLANT’ S COURT-
MARTI AL SHOULD BE REVI EVED ON APPEAL DE NOVO
OR AS AN ABUSE OF DI SCRETI ON

1. VWHETHER APPELLANT’ S DUE PRCCESS RI GHTS TO
A FAIR TRI AL UNDER THE CONSTI TUTI ON AND
RECUSAL STATUTES WERE VI OLATED WHEN HER CASE
WAS HEARD, OVER HER OBJECTI ON, BY A M LI TARY
JUDGE WHOSE SOCI AL CONTACT W TH TRI AL COUNSEL
BEFORE AND DURI NG APPELLANT' S COURT- MARTI AL
OCCURRED UNDER CI RCUMSTANCES THAT WOULD CAUSE
A REASONABLE PERSON W TH KNOALEDGE OF ALL THE
APPLI CABLE FACTS TO HAVE A REASONABLE DOUBT
REGARDI NG THE M LI TARY JUDGE' S | MPARTI ALI TY
AND WHETHER APPELLANT RECEI VED A FAI R TRI AL.

I11. WHETHER THE Al R FORCE COURT ERRED BY
FAILING TO DISM SS CHARGE Il AND I TS
SPECI FI CATI ON (WRONGFUL POSSESSI ON OF PERCOCET
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TABLETS) AND CHARGE 111 AND | TS SPECI FI CATI ON
(WLLFUL DERELI CTI ON CF DUTY BY OBTAI NI NG
PERCOCET TABLETS W THOUT AUTHORI ZATI ON) AS AN
UNREASONABLE MULTI PLI CATI ON OF CHARGES AFTER
APPELLANT WAS CONVI CTED OF CHARGE | AND | TS
SPECI FI CATI ON ( LARCENY OF THE SAME PERCOCET
TABLETS) WHEN NO EVI DENCE | NDI CATED THAT
APPELLANT POSSESSED THE PERCOCET TABLETS AFTER
SHE SUPPOSEDLY STOLE THEM BY OBTAI NI NG THEM

W THOUT PROPER AUTHORI ZATI ON

For the reasons set forth below we affirm

| . DI SQUALI FI CATI ON OF THE M LI TARY JUDGE
A. BACKGROUND

Appel lant’s trial took place on various dates between June
22 and July 8, 1998. By Thursday, July 2, the parties concl uded
their presentations on findings, and conpleted their discussion
of instructions on findings wwith the mlitary judge. At the
cl ose of the proceedings on July 2, the court-martial recessed
t hrough the Fourth of July weekend and resuned on Monday, July
6.

On Friday, July 3, the mlitary judge attended a party to
which all attorneys in the judicial circuit had been invited.
The invitation, posted on June 17, invited the attorneys to a
party “To Pronote Peace, Love, and Harnony Anong Trial & Defense
Counsel in the Greater San Antonio Metropolitan Area. Yeah
Right!” 53 Ml at 712. The party, which was at the hone of the
trial counsel in this case, also served as an infornmal farewell

for trial counsel and his wife, who planned to | eave the area by
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the end of the nonth. Attendance at the party was estimated to
peak at 40 people, including many counsel and friends of trial
counsel’s wife. Several defense counsel attended. Appellant’s
def ense counsel declined to attend in view of a circuit defense
counsel policy prohibiting social activities with opposing
counsel during an ongoing trial.

The mlitary judge and his wife attended the party for
about 2 hours and spoke to several judge advocates. The
conversation did not extend to appellant’s court-martial except
for a conment by the mlitary judge that the trial had |asted
| onger than anticipated. During one of these conversations, the
mlitary judge was invited to play tennis the next norning with
a couple preparing for a doubles tournanent. At the suggestion
of another guest, the mlitary judge agreed to have tri al
counsel as his doubl es partner.

On Saturday, July 4, the mlitary judge and trial counsel
pl ayed a practice match agai nst the couple that was preparing
for the tournanent. The match, which |asted | ess than 2 hours,
i ncluded brief conversations about tennis and other social
subjects. Appellant’s court-martial was not discussed. On
Monday norning, July 6, the court-martial resuned with closing
argunents and instructions on findings. That afternoon, trial
def ense counsel |earned of the judge's participation in the

social and athletic events of the weekend from anot her def ense
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counsel who had attended the party. The follow ng day, while
the nmenbers deliberated on findings, the defense noved to
disqualify the mlitary judge and al so noved for a mstrial,
citing the events of the weekend.

During an Article 39(a), UCMI, 10 USC § 839(a), session,
def ense counsel argued that the judge’'s participation in social
and athletic events with trial counsel in the mdst of the
court-martial created an “appearance of inpropriety” requiring
di squalification under RCM 902(a), Manual for Courts-Martial,
United States (2000 ed.).EI Def ense counsel stated that she knew
the judge had played tennis with trial counsel in the past, but
said that the timng of the party and tennis gane nmade a
difference in the present case.

The mlitary judge disclosed the facts and circunstances
concerning his attendance at the party and tennis match. He
stated that he was an avid tennis player who would play “with
anyone” and woul d never discuss cases during natches. He also
observed that while he did not “believe” that his actions had
been “i nappropriate,” he would “keep an open m nd on the
subject.” He advised the parties that they could submt briefs

on the matter, and he woul d defer a final ruling.

! Defense counsel also alleged that eye contact between the judge and tri al
counsel during trial constituted “nonverbal” comunication that violated RCM
902(a), but appellant has not pursued that basis for disqualification on
appeal .
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About an hour after the Article 39(a) session on the notion
had ended, the nenbers conpleted their deliberations, finding
appel lant guilty of the charged offenses. Shortly after
findings were announced, the mlitary judge stated that he had
“consulted with other judges” and was certain that the
socializing did not raise a reasonabl e doubt about his
inmpartiality. He added that he would prepare witten findings
and issue a ruling after the trial had been conpl et ed.
Subsequently, a post-trial session was held where defense
counsel submitted a witten brief, and the matter was di scussed
further. After this session, the Governnment filed a reply.

On Cctober 30, 1998, nearly 4 nonths after the sentence was
adj udged, the mlitary judge denied the defense notion for a
mstrial in a 14-page witten ruling attached to the
authenticated record. In addition to reiterating the facts
concerning his actions during trial, the mlitary judge
criticized defense counsel for having a discussion with
appel  ant about the mlitary judge' s out-of-court activities.
The mlitary judge al so used the occasion to set forth his
personal views on a w de range of subjects, including standards
of conduct, social norns, attitudes of counsel, appellate
courts, trends in mlitary law, and mlitary life in general.
Wth respect to his interaction with trial counsel, the mlitary

j udge concl uded that a reasonabl e person would not infer a
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personal relationship or other inpact on his inpartiality during

trial as a result of the weekend' s activities.

B. DI SQUALI FI CATI ON UNDER RCM 902( a)
“An accused has a constitutional right to an inparti al

judge.” United States v. Wight, 52 M} 136, 140 (1999), citing

Mard v. Village of Monroeville, 409 U 'S. 57 (1972); Tuney v.

Chio, 273 U.S. 510 (1927). The neutrality required by

constitutional due process

hel ps to guarantee that life, liberty, or
property will not be taken on the basis of
an erroneous or distorted conception of the
facts or the law. At the sane tine, it
preserves both the appearance and reality of
fairness, “generating the feeling, so

i nportant to a popul ar governnent, that
justice has been done,” by ensuring that no
person will be deprived of his interests in
t he absence of a proceeding in which he may
present his case with assurance that the
arbiter is not predisposed to find agai nst
him?”

Marshall v. Jerrico, Inc., 446 U S. 238, 242 (1980)(citations

omtted).

Article 26(d), UCMI, 10 USC § 826(d), provides that “[n]o
person is eligible to act as mlitary judge in a court-marti al
if he [or she] is the accuser or a witness for the prosecution
or has acted as investigating officer or a counsel in the sane
case.” The President has supplenented Article 26 with RCM 902,

"Disqualification of mlitary judge," which is based on the
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statute on disqualification of federal judges in civilian
proceedi ngs, 28 USC § 455. See Analysis of Rules for Courts-
Martial, Manual, supra at A21-50. RCM 902(a) governs appearance
of bias, and RCM 902(b) governs specific disqualifying
circunstances. The present appeal concerns RCM 902(a), which
i nvokes the follow ng provisions in 28 USC § 455(a):

Any justice, judge, or nmmgistrate of the

United States shall disqualify hinself in

any proceeding in which his inpartiality

m ght reasonably be questi oned.

This section was enacted to maintain public confidence in

the judicial system by avoiding “even the appearance of

partiality.” See Liljeberg v. Health Services Acquisition

Corp., 486 U. S. 847, 860 (1988). The appearance standard hel ps
to enhance confidence in the fairness of the proceedi ngs because
in mtters of bias, the Iine between appearance and reality is
often barely discernible. See RcHARD E. FLAMWM JuDIClAL

DI SQUALI FI CATI ON - RECUSAL AND Di SQUALIFI CATION OF JUDGES 8§ 5.4.1 (1996);

Liteky v. United States, 510 U. S. 540, 565 (1994) (Kennedy, J.,

concurring in the judgnent)(“In matters of ethics, appearance
and reality often converge as one.”).
“The decision of a mlitary judge” on the issue of recusal

“is reviewed on appeal for abuse of discretion.” United States

v. Norfleet, 53 MJ 262, 270 (2000). See S. CHLDRESS & M Dawvis

FEDERAL STANDARDS OF REVIEW § 12.05 n. 8 (3'¢ ed. 1999)(listing
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circuits which apply the abuse of discretion standard). The
Seventh Circuit is the only federal circuit to apply a de novo
standard and appell ant asks us to do Iikewise.EI Appel | ant has
not persuaded us that there is any reason based in |aw or policy
to depart from precedent on this point and adopt the mnority
position on the standard of review.

In the course of reviewing the mlitary judge' s ruling
under RCM 902(a) for abuse of discretion, we consider the facts
and circunstances under an objective standard. “Any conduct
that would | ead a reasonabl e man knowi ng all the circunstances
to the conclusion that the judge’s ‘inpartiality m ght
reasonably be questioned’ is a basis for the judge's

disqualification.” United States v. Kincheloe, 14 M 40, 50

(CVA 1982), quoting E. Thode, REPORTER S NoTES TO CoDE OF JUDI CI AL
ConpucT 60 (1973); Wight, 52 M at 141.

Qur Court has enphasi zed that the appearance standard does
not require judges to live in an environnent sealed off fromthe
outside world. For exanple, in the context of addressing
rel ati onshi ps between the mlitary judge and participants in a
trial, we have noted:

"Judges have broad experiences and a w de
array of backgrounds that are likely to

2 The Seventh Circuit reviews 8455(a) issues de novo. In re Hatcher, 150 F.3d
631, 637 (7'" Gir. 1998). The Eighth CGrcuit has questioned what the proper
standard is in that circuit, noting that prior decisions used de novo or
abuse of discretion standards. Holloway v. United States, 960 F.2d 1348,

1351 n. 8 (8'" Cir. 1992).
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develop ties wth other attorneys, |aw
firms, and agencies.” Personal

rel ati onshi ps between nmenbers of the
judiciary and wi tnesses or other
participants in the court-martial process do
not necessarily require disqualification.

Norfleet, 53 MJ at 269-70, quoting Wight, 52 M} at 141. See

also United States v. Hamlton, 41 M} 32, 38-39 (CVA 1994).

The interplay of social and professional relationships in
the arned forces poses particular challenges for the mlitary
judiciary. Both before and after service in the judiciary, a
j udge advocate typically will serve in a variety of assignnents
as a staff attorney and supervisor. Such assignnments normally
include duties both within and outside the field of crimnal
law. In the course of such assignnents, the officer is likely
to devel op nunerous friendships as well as patterns of soci al
activity. These relationships are nurtured by the mlitary’'s
enphasis on a shared m ssion and unit cohesion, as well as
traditions and custons concerni ng personal, social, and
prof essional relationships that transcend normal duty hours.
When assigned to the judiciary, the mlitary judge frequently
wll find hinself or herself in close and continuing contact
wi th judge advocates outside the courtroom It is not unusual
for judges and counsel to be invited to the sanme professional
and social functions. An additional challenge in the mlitary

environnment is the grade structure. Menbers of the judiciary

10
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typically outrank counsel and may have served in a direct
superior-subordinate relation to counsel in the past — or nay be
pl aced in such a relationship in the future. 1In |light of these
ci rcunst ances, nmenbers of the mlitary judiciary nust be
particularly sensitive to applicable standards of judicial
conduct .

The mlitary services have pronul gated regul ati ons that
provi de guidance to mlitary judges as they seek to maintain
both the reality and appearance of inpartiality in the face of
t hese circunstances. The Air Force, for exanple, has
est abl i shed the UNniFoOrRv CobE OF JuDi Cl AL CONDUCT FOR M LI TARY TRIAL AND
APPELLATE JUDGES t0 regul ate judicial conduct. Canon 4A(1)
adnoni shes judges to conduct “extra-judicial activities so that
they do not . . . cast reasonabl e doubt on the judge’' s capacity
to act inpartially as a judge[.]” The Cobe oF CONDUCT FOR UNI TED
STATES Jupces, applicable to federal judges and specifically
adopted by this Court, contains simlar provisions regarding the
mai nt enance of inpartiality, dignity, and decorumin
proceedi ngs. See, e.g., Canon 2A comentary, CobE oF CONDUCT FCR
UNI TED STATES JUDGES (1999) (“A judge nust expect to be the subject
of constant public scrutiny . . . [and] nust therefore accept
restrictions that m ght be viewed as burdensone by the ordinary

citizen and should do so freely and willingly.”)

11
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The Air Force standards, which are patterned after the
gui dance applicable to civilian judges, consist of general
principles rather than detailed situational restrictions. Like
their civilian counterparts, these regul ations do not include an
absol ute ban on contact between judges and counsel outside the
courtroom

A judge may be subject to administrative sanctions for
conduct inconsistent wth these standards. See RCM 109(a). As
incivilian life, activity inconsistent with standards of
judicial conduct does not mandate recusal unless it rises to the
| evel of a violation of applicable disqualification standards.
See RCM 902.

A determ nation that the judge should have disqualified
hi msel f or herself does not end appellate review. Neither RCM
902(a) nor applicable federal civilian standards mandate a
“particul ar renmedy” for situations in which an appellate court
determnes that the mlitary judge should have renoved hi nself

or herself froma case. See, e.g., Liljeberg, supra at 862

(“There need not be a draconian renedy for every viol ation of

§ 455(a).”) In Liljeberg, the Court established a three-part
test for determ ning whether reversal of a conviction or
decision is warranted as a renedy when a judge has erred in
failing to recogni ze that disqualification was required because

the judge' s inpartiality m ght reasonably be questioned:

12
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We conclude that . . . it is appropriate to
consider [1] the risk of injustice to the
parties in the particular case, [2] the risk
that denial of relief wll produce injustice
in other cases, and [3] the risk of

underm ning the public’s confidence in the
judicial process. W nust continuously bear
in mnd that to performits high function in
the best way justice nust satisfy the
appearance of justice.

Id. at 864 (internal quotation marks omtted).

C. DI SCUSSI ON

Appel I ant contends that the actions of the mlitary judge
vi ol ated applicable standards of judicial conduct and that the
mlitary judge should have disqualified hinself under RCM 902.
The Governnent takes the position that even if the mlitary
judge’s actions violated applicable standards of conduct, the
mlitary judge did not abuse his discretion in rejecting the
defense notion to recuse hinself under the particular facts of
this case. In the alternative, the Governnment argues that even
if the mlitary judge erred, the error was not prejudicial.

Inits brief before our Court, the Government mnakes it
clear that “the United States neither expects nor asks this
Court to put its stanp of approval” on the mlitary judge’s
actions, and we shall not do so. Instead, we shall assune,

wi t hout deciding, that the mlitary judge should have recused

13



United States v. Butcher, No. 00-0632/ AF

hi msel f and ask whether his failure to do so requires reversal
under the standards set forth by the Suprene Court in Liljeberg.
The first Liljeberg factor requires consideration of “the
risk of injustice to the parties.” 1In the present case, any
risk of injustice was considerably di m ni shed because events
giving rise to the disqualification notion occurred near the end
of trial, after the presentation of evidence and di scussi on of
instructions on findings. The mlitary judge was not called
upon to exercise discretion on any matter of significance
concerning findings after that point. Mreover, because
appel  ant was sentenced by a panel, the mlitary judge' s
subsequent participation in the trial was limted to
instructions and rulings during the sentencing proceedings. His
actions in that regard were few in nunber and not adverse to
appellant.EI We al so note that appellant received one of the
sentence alternatives requested by defense counsel and that the
menbers rejected the nore severe puni shnment argued for by trial
counsel . The suggestion in his witten opinion, issued 4 nonths
after trial, that defense counsel should not have discussed the
mlitary judge' s conduct with appellant, is erroneous, but does

not establish grounds for reasonably questioning the mlitary

3 The defense did not challenge any of the Government’'s evi dence at sentencing
and the two rulings nade by the judge favored appel |l ant by excl udi ng
CGover nment evi dence or nodes of argunent.

14
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judge’s inpartiality during trial. In light of these factors,
we concl ude that any concerns about the inpartiality of the
mlitary judge did not pose a “risk of injustice to the
parties.”

The second Liljeberg factor concerns “the risk that deni al
of relief will produce injustice in other cases.” W note again
that the Governnent has not asked us to endorse the mlitary
judge’s conduct or his witten opinion. Based on our collective
experience and our review of thousands of records of trial, we
note that as a general matter, nenbers of the mlitary
judiciary, like their civilian counterparts, are highly
sensitive to the problens posed by out-of-court contacts with
counsel for one party in the mdst of litigation. It is not
necessary to reverse the results of the present trial in order
to ensure that mlitary judges exercise the appropriate degree
of discretion in the future.

The third Liljeberg factor considers “the risk of
underm ning the public’s confidence in the judicial process.”
The present case does not involve intinmate personal
rel ati onshi ps, extensive interaction, conduct bearing on the
nmerits of the proceedings, or other factors that could underm ne
the basic fairness of the judicial process. As we noted in
connection with the first factor, the conduct at issue cane |ate

inthe trial, well after the mlitary judge had conpleted his

15
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essential rulings on matters that divided the parties in this
l[itigation. Under those circunstances, we conclude that the
reversal of appellant’s conviction is not required to avoid

underm ning the public’s confidence in the judicial process.

1. UNREASONABLE MULTI PLI CATI ON OF CHARGES

Appel l ant al so clains that the |lower court erred by failing
to dismss Charge Il (wongful possession of percocet) and
Charge Il (willful dereliction of duty by obtaining percocet
wi t hout authorization), as an unreasonable multiplication of
charges after appellant was convicted of the |arceny of the
percocet. Appellant raised this issue for the first tine on
appeal at the court bel ow

The Di scussi on acconpanyi ng RCM 307(c) (4) expl ains that
"[w] hat is substantially one transaction should not be made the
basis for an unreasonable multiplication of charges agai nst one
person.” On appeal, the issue of unreasonable nultiplication of
charges involves the duty of the Courts of Crimnal Appeals to
“affirmonly such findings of guilty, and the sentence . . . as
it . . . determnes, on the basis of the entire record, should
be approved.” Art. 66(c), UCMI, 10 USC § 866(c). This highly
di scretionary power includes the power to deternmine that a claim
of unreasonable nultiplication of charges has been waived or

forfeited when not raised at trial. The |ower court concl uded

16
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that appellant forfeited this issue by not raising it at trial,
and appel |l ant has not denonstrated any specific circunstances
that would lead us to conclude that the | ower court abused its

consi derabl e discretion in the present case.

[11. CONCLUSI ON
The decision of the United States Air Force Court of

Crimnal Appeals is affirned.

17
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BAKER, Judge (concurring in part and in the result):

| agree with the majority on Issues | and I11. |
agree with the majority’s legal framework on Issue II
And, | agree with the majority’s distinction between
questions of public appearance and questions of actual
bias. This case does not test or question the mlitary
judge’ s personal integrity. This case is about public
perceptions of the mlitary justice system as appreciated
t hrough application of RCM 902(a), which is based on 28 USC
§ 455(a). Applying this law, the majority opinion assunes,
but does not decide, that the mlitary judge should have
recused hinself.

Appl ying the legal test for appearance of partiality
under 8 455(a), | believe a reasonable person with
know edge of all the f act sH woul d reasonabl y question the
inpartiality of the mlitary judge in this case based on
the interplay of 3 conjunctive factors. First, during
trial the mlitary judge attended trial counsel’s party
where he stayed for 2 hours; he did not just stop by.
Second, and nore inportantly, during trial he teaned up
with trial counsel in a tennis match. And, third, when the

judge issued his witten response to defense counsel’s

'United States v. Wight, 52 MJ 136, 141 (1999).
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recusal notion, he suggested that the accused exhibited
paranoid traits for questioning the judge's in‘partialityl,:1
t hat defense counsel had withheld information fromhis
cIient,E]and guesti oned defense counsel’s notives for
seeki ng recusal . I

Def ense counsel was understandably unwilling to
enbrace the judge s description of trial counsel as a piece
of sporting equipnent.SE]Looking at the precipitating events
and the judge’'s witten response to those events, |

concl ude that a reasonabl e person know ng these facts would

reasonably question the inpartiality of the judge. 1In the

2 “Not all accused show paranoid traits, but it is inportant to remenber
that their trial is probably the nost significant event going on in
their lives, so that if they see a prosecutor speak privately to a
judge, or a court nenber converse with a bystander, their first
assunption is that the conversation nmust concern their trial.”

Essential Findings and Ruling on Defense Mtion for Recusal and
Mstrial, 30 Cctober 1998, at 8 n. 13.

3«1t is also possible that she would feel betrayed by the fact that some
of the information now being asserted agai nst the judge had previously
been wi thhel d from her by her own counsel.” Essential Findings at 9.

4“1t has been disclosed that one of the defense counsel present at this
party conmmuni cated the fact of ny attendance and the fact of the tennis
match to the accused's counsel. Apparently he felt conpelled to and
apparently the accused’s counsel felt conpelled to advise the accused,
and apparently they left the determ nati on of whether to make this
motion with the accused. 1In a real-world environnent, one m ght
qguestion this chain of events, but the everyday reality in today's
mlitary is that appellate defense counsel make their career second
guessing trial level defense counsel, and nmilitary appellate courts
order DuBay hearings based upon bizarre, neritless, and unsupported

all egations.” Essential Findings at 11-12.

5> “However tennis as a sport is hardly a social activity, or even a

sport involving camaraderie. It is sinply a conpetition in which the
opponent (or the partner in doubles) is an essential piece of
equi pnment.” Essential Findings at 4 n. 7.
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interest of public confidence in the mlitary justice
system we should say as nuch.

Nonet hel ess, | agree with the mgjority that, applying
the Liljeberg factors, the decision belowin this case need
not be reversed. | obviously do not agree with the
majority’ s application of the third factor (the risk of
underm ning the public’s confidence in the judicial
process). In ny view, nost nenbers of the public would be
surprised, if not stunned, to learn that a trial judge was
socializing with and playing tennis with trial counsel
during trial. Learning later that the judge considered it
appropriate to play tennis with counsel, but that the
situation would probably be different if the judge had
di nner with counsel or went fishing with counsel woul d not
assuage this surprise.eE]“[J]ustice must satisfy the
appearance of justice.” Liljeberg, 486 U S. at 864
(internal quotation nmarks omtted). Questions of judicial
appearance may be particularly inportant in the mlitary
justice systemwhere trial judges wear governnent green and

bl ue and not just judicial black.

6 “Woul d the situation be different if the judge and his wife had gone
to dinner with the prosecutor and his wife during trial? Wuld the
situation be different if the judge and the prosecutor went on a
fishing trip during the trial? Probably in both cases the answer woul d
b[e] “yes,” because of the inherent recognition that such activities
are far nore conduci ve to one-on-one personal conversations, and far



United States v. Butcher, No. 00-0632/ AF

However, | agree with the mgjority’s analysis of the
first two Liljeberg factors involving the risk of injustice
in this case and in other cases. Anmpong other things, the
guestion of recusal arose after closing argunent and
i nstructions on findings were concluded. Mreover, this
was a trial before menbers and not before this judge al one.
Finally, appellant has not pointed to any particul ar
rulings by the mlitary judge during sentencing, other than
that pertaining to recusal, that were adverse to appell ant.
Nor is it clear whether the judge's views expressed in his
Cct ober nenorandum were also his views in July during the
sentencing portion of appellant’s trial. He had al nost 4
nonths to think it over. Therefore, on bal ance, reversal

of the decision belowis not required.

nore indicative of a close personal friendship.” Essential Findings at
13-14 (footnote omtted).
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SULLI VAN, Judge (concurring in part, dissenting in part, and

concurring in the result):

| agree with the najority that abuse of discretion is the
proper standard of review of a mlitary judge s recusal
deci si on. Ul Al t hough, | conclude that the mlitary judge s extra-
trial activities were inprudent, his refusal to recuse hinself in
this case did not constitute error. Finally, | cannot accept the
finding of “waiver” of the unreasonable-multiplication-of-charges
claimnor will | join an opinion effectively granting the | ower
courts equity-type powers under Article 66(c), UCM], 10 USC

§ 866(c). See United States v. Quiroz, 55 M} 334, 345 (2001)

(Sullivan, J., dissenting).

Recusal
The majority “assunme[s], w thout deciding, that the mlitary
j udge shoul d have recused hinsel f and ask[s] whether his failure

to do so requires reversal under the standards set forth

! In United States v. Mtchell, 39 MJ 131, 144 n.7 (1994), we
assunmed, w thout deciding, that a de novo standard of review was
appl i cabl e.
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by the Suprenme Court in Liljeberg.” B! M at (14). Would not
a reasonabl e person consider it inproper for a trial judge to
associ ate, even socially, with court-martial personnel during
trial? Wether it be with menbers of the prosecution, the
defense, or the mlitary jury?EI See also Article 37, UCMJ, 10
USC § 837. Is it not appropriate for a judge to refrain from
being a recreational teammate of a prosecutor in tennis or golf
or other teamsport during a trial? Nevertheless, ful

di sclosure by this mlitary judge on the record of these fleeting
associ ations forestalled any need to recuse hinself in this case.

United States v. Norfleet, 53 M} 262 (2000); United States v.

Wight, 52 M 136 (1999).

2 Liljeberg v. Health Services Acquisition Corp., 486 U.S. 847
(1988).

3 Quoting the Uniform Code of Judicial Conduct for Mlitary
Trial and Appell ate Judges, which applies to the Air Force:

CANON 2

A JUDCGE SHALL AVA D | MPROPRI ETY AND THE APPEARANCE COF
| MPROPRI ETY I N ALL OF THE JUDGE S ACTI VI Tl ES.

A. A judge shall respect and conply with the | aw* and shal
act at all tinmes in a manner that pronotes public confidence in
the integrity and inpartiality of the judiciary.

* * *

B. A judge shall not allow famly, social, political or
other relationships to influence the judge s judicial conduct or
judgment. A judge shall not lend the prestige of judicial office
to advance the private interests of the judge or others; nor
shall a judge convey or pernit others to convey the inpression
that they are in a special position to influence the judge. A
j udge shall not testify voluntarily as a character wtness.
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The Court of Crimnal Appeals did not find that the mlitary
judge in this case abused his discretion to sit in this case.

See United States v. Butcher, 53 M} 711, 712, 714 (AF C. Crim

App. 2000) (concluding “that a disinterested observer” with

knowl edge of all “the facts would not believe the mlitary judge
| acked inpartiality or the trial” |acked fairness). Moreover,

our Court has refused to find an abuse of discretion solely based

on general allegations of systematic bias. See, e.g., United

States v. Norfleet, 53 MI 262, 271 (2000) (no error shown where

t he convening authority was also mlitary judge' s boss as head of

Air Force Legal Services Agency). Here, appellant did not allege

any actual bias as a result of the out-of-court contacts of the

judge and trial counsel. See R 993 (defense counsel’s statenent

that the mlitary judge's conduct “just casts doubt on the whole

trial”) and Appellate Exhibit XXV at 4 (noting in appellant's

CANCN 4

A JUDGE SHALL CONDUCT THE JUDGE S EXTRAJUDI Cl AL ACTI VI TIES TO
MNMZE THE R SK OF CONFLI CT W TH JUDI Cl AL OBLI GATI ONS

A. Extra-judicial Activities in General. A judge shal
conduct all of the judge' s extra-judicial activities so that they
do not:

(1) cast reasonabl e doubt on the judge s capacity to act
inpartially as a judge;

(2) denean the judicial office; or

(3) interfere with the proper performance of judicial
duti es.

(Enphasi s added).
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recusal notion, “[w hile there does not appear to be actual
inmpropriety . . . the fact that the party occurred at the tai

end of the findings portion of this trial does not save the case
fromthe appearance of injustice”). Under the special

ci rcunstances of this case, | would hold that the inprudence of
the judge in playing tennis with one of the litigant’s counsel
during trial did not amount to per se inpropriety that tainted
the judge’'s role or the trial, especially given the functional
envi ronnment existing today for mlitary judges. However, | would
urge that appropriate guidelines be strengthened to prohibit such
associations during a trial for the sake of appearances to the

general public as well as to the litigants.

In this case, the judge, to his credit, made extensive
statenents and witten findings on the record of both the quality
and nature of his informal contacts with trial counsel and any
i npact that these contacts had on his judicial conduct. See R

at 989-90; see generally Appellate Exhibit XXVIII. Additionally,

def ense counsel had the opportunity in two different Article
39(a) hearings to question the mlitary judge about these
activities. See R at 986-95, 1038-42. In ny view, the demands
of RCM 902(a) were satisfied by the judge’s actions in this case,
and his refusal to recuse hinself did not constitute error under

our case precedents. See United States v. Norfleet and United

States v. Wight, both supra.
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Fi ndings of Quilty on Charges Il & I11

In addition, the |ower court did not conmt error by failing
to dism ss the wongful -possession and dereliction-of-duty
charges after appellant was convicted of |arceny. These charges

were not multiplicious. See United States v. Teters, 37 Ml 370,

377 (CVA 1993) (applying the Bl ockburger El separ at e- el enent s

test), cert. denied, 510 U. S. 1091 (1994). Dereliction of duty

and larceny clearly consist of separate el enents and thereby
constitute separately puni shable of fenses. Conpare para.
16(b)(3), Part 1V, Manual for Courts-Martial, United States, 1984

(Article 92) with para. 46(b), Part IV, Manual, supra (Article

121) (e.g., duty elenent of Article 92 versus the wongful-taking

el enent of Article 121). Wongful possession and |arceny

4 Blockburger v. United States, 284 U S. 299, 304 (1932).
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i kewi se consist of separate elenents and are separately
puni shabl e. Conpare para. 37(b)(1), Part 1V, Mnual, supra

(Article 112a) with para. 46(b), Part IV, Manual, supra (Article

121) (e.g., controll ed-substance el enment of Article 112a versus

t he wongful -taking el enent of Article 121).

The majority opinion does not engage in such | egal analysis.
Instead, it reaffirns the “highly discretionary power [of the
| oner court under Article 66(c)]. . . to determne that a claim
of unreasonable nultiplication of charges has been wai ved or
forfeited. . . .7 __ M at (16). In light of the majority’s
continued inclination to find an equitable-type power in the
| ower court, | again dissent and reaffirmny position in United

States v. Caxton, 32 M} 159, 165 (1991) (Sullivan, C J.,

concurring in part and in the result). See United States v.

Quiroz, 55 M) at 345 (Sullivan, J., dissenting).

Accordingly, | join in the result reached by the majority and

vote to affirmthis case.
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