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Chi ef Judge CRAWFCRD del i vered the opinion of the
Court.

Before a mlitary judge sitting alone as a general
court-martial, appellant pled guilty to conspiracy to
commt |arceny of governnent and individual property,
larceny of mlitary property, larceny of private property
(4 specifications), and housebreaking, in violation of
Articles 81, 121, and 130, Uniform Code of Mlitary
Justice, 10 USC 88 881, 921, and 930, respectively.
Appel I ant was sentenced to a bad-conduct di scharge,
confinement for 1 year, total forfeitures, and reduction to
the | owest enlisted grade. The convening authority
approved the sentence, and the Court of Crim nal Appeals
affirmed. W granted review of the follow ng issues:

. WHETHER THE M LI TARY JUDGE' S FAI LURE TO MAKE
FI NDI NGS REGARDI NG APPELLANT' S GUI LT AS TO THE
CHARGES AND SPECI FI CATI ONS PRI OR TO FI NAL
ADJOURNMENT MATERI ALLY PREJUDI CED APPELLANT' S
SUBSTANTI AL RI GHTS.

1. WHETHER THE M LI TARY JUDGE | MPROPERLY
ENTERED FI NDI NGS REGARDI NG APPELLANT' S GUI LT
AFTER FI NAL ADJOURNMENT I N A POST-TRI AL 39(a)
SESSI ON TO THE SUBSTANTI AL PREJUDI CE OF
APPELLANT.

[11. WHETHER THE GOVERNMENT' S MANUFACTURI NG OF
PART OF THE TRI AL PROCEEDI NGS | N THE RECORD OF
TRI AL AND THE PROFFERI NG OF THE RECORD OF TRI AL
AS ACCURATE TO THE M LI TARY JUDGE FOR
AUTHENTI CATI ON SO DI RECTLY | MPACTED UPON

APPELLANT' S RIGHTS TO A FAIR AND | MPARTI AL REVI EW
BY THE CONVENI NG AUTHORI TY AND THE APPELLATE
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COURTS, THAT DI SM SSAL W TH PREJUDI CE | S
WARRANTED

For the reasons stated herein, we affirm
FACTS

After appellant pled guilty to the offenses, the
mlitary judge conducted a detailed inquiry to ensure
appel l ant’ s pl eas were knowi ng and voluntary. During the
inquiry, the judge determ ned that appellant understood al
the el ements of each offense, and that by pleading guilty
he wai ved his rights to plead not guilty, to present
evidence, and to testify under oath. To guarantee
appel I ant understood these things, and to further ensure
his guilty pleas were not the result of force or threats,
the mlitary judge personally addressed appel | ant
t hroughout the entire process.

The mlitary judge al so conducted a thorough inquiry
into a witten pretrial agreenent between appellant and the
Government in which appellant agreed to plead guilty in
exchange for the Governnent placing a limt on his
puni shment. The military judge then specifically infornmed
appel lant, “[Y]our plea of guilty is provident and is
accepted.” \Wen this process was conplete, the mlitary
j udge proceeded imediately with the sentenci ng phase of

appellant’s trial, rather than first announcing the
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findings as he was required to do. Trial counsel did not
point this out, while defense counsel admitted in a post-
trial affidavit that he noticed the mlitary judge’s

om ssion but decided, for tactical reasons, not to nention
the omssion to the mlitary judge or the convening
authority.

After trial, trial counsel and the court reporter
agreed to insert the findings into the record w t hout
informng the mlitary judge, and they did so. Wen this
was di scovered, a post-trial proceeding in revision was
conducted at which the mlitary judge officially announced
the findings of guilty. H s prior failure to do so was his
only departure fromthe procedural rules governing courts-
martial .

DI SCUSSI ON

Article 54(c)(1)(A), UCMIJ, 10 USC § 854(c)(1)(A),
requires a verbatimrecord of trial in a general court
martial “in which the sentence adjudged” includes a
punitive discharge. This record of trial “shall be
aut henticated by the signature of the mlitary judge.”

Art. 54(a). The accuracy of the verbatimrecord is
i nportant because it facilitates appellate review and
instills confidence in the mlitary justice system To

ensure accuracy, the UCMI has always required a copy of the
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record to be served on the accused. Art. 54(d); Art.
54(c), Act of May 5, 1950, Pub.L.No. 89-506, 64 Stat. 107,
125; H R Rep. No. 491, 81% Cong., |st Sess. 27 (1949).
The Manual for Courts-Martial places responsibility on
trial counsel for the preparation of a verbatimrecord of
trial. RCM 808 & 1103(b) (1), Manual for Courts-Martial,
United States (1995 ed.). |If there is “an apparent error
[or] omssion ... by the court-martial,” a post-trial
proceeding in revision may be held, provided the om ssion
does not materially prejudice the rights of the accused.
RCM 1102(b)(1). Certainly, it is inappropriate for a trial
counsel to add to the record of trial things that were not
said or done at the court-martial. However, such
m sconduct Ul does not require reversal when there is no

i npact on the pleas or the sentence. Cf. Bank of Nova

Scotia v. United States, 487 U S. 250 (1988)(trial court

| acks authority to dism ss an indictnment based on all eged
prosecutorial m sconduct w thout an actual show ng of

prejudice); United States v. WIllianms, 504 U S. 36, 46-47

(1992) (reversed a Tenth Circuit ruling sustaining a
di smi ssal of an indictnment because of the prosecutor's

failure to disclose to the grand jury excul patory evi dence

L Arny Regul ation 27-26, Rules of Professional Conduct for Lawyers (1
May 1992), adopts in substance the ABA Mddel Rul es of Professional
Conduct (1983).
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possessed by the Governnent, but |eft open the door for
“enforcing or vindicating” conduct that is proscribed by
rule, statute, or the Constitution).

This is not the first tinme there has been an om ssion

at trial. In United States v. Mayfield, 45 MJ 176 (1996),

the judge noticed after the trial that there was no tinely,
oral or witten request for trial by judge alone. He
appropriately directed a post-trial session to correct the
om ssion fromthe record. That could easily have been done
here, because prior to the om ssion by the judge as to
findings, he spent nore than 30 mnutes to an hour going
over in detail all the elenents of each offense, and
ensuring that appellant understood them and agreed his
conduct violated them Moreover, appellant then described
in his owm words exactly how he commtted each and every
offense. As a result, there was sinply no doubt anong any
of the parties at trial that appellant had conmtted the
charged offenses and had pled guilty in order to benefit
froma pretrial agreenent which again |listed each of the
of fenses to which he was pleading guilty.

In this case, trial counsel should have called the
om ssion to the attention of the mlitary judge. |If this
situation should arise again, trial counsel should seek

advice fromthe mlitary judge or a nore experienced
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attorney to avoid the “train weck” that occurred in this
case. In any event, we hold that the errors in this case

did not substantially prejudice appellant.

The decision of the United States Arnmy Court of

Crimnal Appeals is affirned.
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SULLI VAN, Judge (concurring):

| agree with the outconme of the mgjority opinion and wite
separately to highlight the actions of the trial counsel (a
menber of the Bar) and the court reporter (a senior non-
commi ssioned officer, E-7, with 11 years of active service). The
trial counsel and the court reporter, discovering that the judge
forgot to announce the “findings” during the trial, inserted the
m ssing actions and words of the judge into the record of trial.
They corrected the record to reflect that a critical portion of
the trial (“announcenent of the findings”) happened when it did

not .

At the conclusion of the providence inquiry, including a
di scussion of the pretrial agreenent, the record of trial as

originally authenticated states the foll ow ng:

Mi: Thank you. Specialist Miral

Kul at hungam | find that your plea of
guilty is made voluntarily and with ful
know edge of its nmeaning and effect.
further find that you have know ngly,
intelligently, and consciously waived your
rights against self-incrimnation; to a
trial of the facts by a court-martial; and
to be confronted by the w tnesses agai nst
you. Accordingly, your plea of guilty is
provi dent and is accepted. However, |

advi se you that you may request to

wi t hdraw your guilty plea at any tine
before the sentence is announced, and if
you have a good reason for your request, |
will grant it.
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Accused and counsel please rise.
[ ACC and counsel did as directed.]
Specialist Murali Kul athungam in

accordance with your plea of guilty, this
court finds you:

FI NDI NGS
O Charge | and its Specifications:
Quilty;
O the Specification of Charge Il and
Charge Il: CQilty; and

O the Additional Charge and its
Specification: CGuilty.

Pl ease be seat ed.

[ ACC and counsel resuned their seats]

(Emphasi s added) (R 57-58). Trial counsel approved the court
reporter’s suggestion that the matters in bold be added to the
record. Trial counsel also failed to notify the mlitary judge
or defense counsel about these additions, and the mlitary judge
authenticated this record without being informed of them See
RCM 1103(i) Manual for Courts-Martial, United States (1995 ed.)

(duty of trial counsel to ensure an accurate record).

This was not a “train weck” (which inplies an accident), but
an intentional false alteration of an official docunent (the
record of trial). | think nost judges and attorneys would
condemm such conduct. Qur justice system nust function on the

basis of |aw and facts, not expedi ency and deception. Although
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there was an error here, the error did not naterially prejudice
the substantial rights of the accused. Article 59(a), UCMI, 10

USC 8§ 859(a). Accordingly, I would affirm
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