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Judge SULLI VAN del i vered the opinion of the Court.

On August 28, 1997, appellant was tried by a special court-
martial conposed of a mlitary judge sitting alone at the Naval
Legal Service Ofice, Mddle Atlantic, Norfolk, Virginia. 1In
accordance wwth his pleas, he was found guilty of unauthorized
absence, nine specifications of making false official statenents,
forgery, and six specifications of fraud against the United
States, in violation of Articles 86, 107, 123, and 132, Uniform
Code of MIlitary Justice, 10 USC 88 886, 907, 923, and 932. He
was sentenced to a bad-conduct discharge, confinenent for 4
nonths, forfeiture of $600 pay per nonth for 4 nonths, and
reduction to pay grade E-1. On Decenber 18, 1997, the convening
authority acted in this case. ] On May 28, 1999, the Court of
Crimnal Appeals affirmed in an unpublished opinion (No. 98-
1659).

We granted review in this case on Cctober 22, 1999, on the

foll ow ng issues:

. WHETHER THE LOWER COURT ERRED I N

AFFI RM NG THE M LI TARY JUDGE' S DECI SI ON
NOT TO | NQUI RE | NTO APPELLANT’ S
UNDERSTANDI NG OF THE RAM FI CATIONS OF HI S
REQUEST FOR A BAD- CONDUCT DI SCHARGE

1 The convening authority’ s action in this case was uncl ear
regar di ng whet her appell ant’s bad-conduct di scharge was approved.
However, an affidavit supplied by the convening authority and
made part of the record w thout appellant’s objection nmakes cl ear
t he convening authority’s intent to approve the bad-conduct

di scharge. Therefore, we are satisfied the bad-conduct discharge
was approved.
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1. WHETHER THE LOANER COURT ERRED | N NOT
FI NDI NG THAT THE TRI AL DEFENSE COUNSEL’ S
ERROR MATERI ALLY PREJUDI CED APPELLANT" S
SUBSTANTI AL Rl GHTS WHERE HE ARGUED THAT A
DI SCHARGE WAS APPROPRI ATE EVEN THOUGH
APPELLANT HAD NOT REQUESTED I T.

We hold that defense counsel erred in conceding the
appropri ateness of a bad-conduct discharge in his sentencing

argunment without putting in the record that appellant agreed with

this argunent. United States v. Dresen, 40 M} 462, 465 (CMVA

1994). Such error, however, did not nmaterially prejudice

appel l ant’ s substantial rights. United States v. Robinson, 25 M

43, 44 (CVA 1987).

Appel l ant was a 19-year-old Marine with one-and-a-half years
of mlitary service at the time he began conmtting the charged
of fenses. He engaged in a scheme to secure additional allowances
fromthe United States Government by falsifying various official
forms to the effect that he was married. He maintained this
schenme from March of 1995 to January of 1997, and obtai ned
vari ous unauthorized all owances in the approxi mate anmount of
$15, 000. (Prosecution Exhibit 11). As a result of these crim nal
activities, appellant rented and lived in a two-bedroom apart nment
in the Virginia Beach area. He was pronoted to the rank of
corporal (E-4) during the period of these fraudul ent activities

and borrowed $15,000 fromhis parents to nake restitution.

The Court of Crimnal Appeals found the follow ng facts

concerning the granted issues:
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Appel | ant obtained a pretrial agreenent
whi ch all owed his charges to be brought to
a special court-martial, in lieu of the
Government seeking a referral to a genera
court-martial. This was the sole
consi deration given by the Government in
the pretrial agreenment. In return,
appel lant had to enter pleas of guilty to
t he charges and specifications and make
restitution to the United States in the
amount of $15,425.03. Appellate Exhibit |
and Record at 92-95.

During the sentencing portion of the
trial, appellant elected to nake an
unsworn statenment. The rel evant portion
is as foll ows:

| CC.  Now, you know what the maxi mum
possi bl e punishnment is in this case, and
you and | have been frank with each other
with regard to the type of discharge
you’ re undoubtedly going to receive, and
If this court didnt, the Marine Corps
woul d.  What confinenent are you -- do you
have any request you want to nmake of the
Judge wth regard to confi nenent?

ACCUSED: Yes - yes, | do. |I'm-
|’min debt to ny to ny parents for
hel ping with the -- the restitution, and
" m maki ng every possible effort to -- to
pay them back. They don’t nake that much
noney t henselves, ny nomis a teacher’s
aid at a school and nmy dad works at a
factory. M bother [sic] also hel ps out
for expenses. | got a second job to -- to
help themout a little bit nore, and
what ever happens I’'mgoing to try to nake
-- make the best of anything, that’s --
that’s what | always do.

Record at 84. During argunent on
sent enci ng, appellant’s counsel nade the
foll owi ng conment s:

So, | would respectfully submt,
Your Honor, that perhaps a bad-
conduct discharge, and I don’t Ilike
asking for one, but I"m practi cal
iIt’s going to happen, and the
forfeiture, and I agree the
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reduction to pay grade E-1 are
appropriate in this particular case.
But 1 respectfully submt, Your
Honor, that a period of confinenent,
certainly a |l engthy period of
confinement in his case is -- is
sinply not warranted and |
respectfully ask in his behalf that
you not confine him Thank you.

Record at 90. The mlitary judge did not
ask appell ant any questions regarding his
understanding of the ram fications of a
bad- conduct di scharge, nor did he ask
appellant if he authorized his counsel to
request a punitive discharge on his
behal f.

Unpub. op. at 2-3 (enphasis added).

The appel l ate court bel ow found that defense counsel erred.
It said, “In appellant’s case, it is clear that his counsel, at a
m ni mum conceded t he appropri ateness of the discharge w thout
any indication on the record that appellant desired such an

outcone. This is error. United States v. Dresen, 40 MI 462 (CVA

1994).” 1d. at 4. However, it also found no prejudice. It

sai d:

Prejudice will not be presuned. W nust
decide if the argument of counsel
prej udi ced appellant’s sentence and
i ncreased appellant’s chances of otherw se
bei ng awarded a bad-conduct di scharge. W
find that it did not. Unlike the facts in
McNal Iy, in which our superior court found
prejudice at a special court-nmarti al
because his confinenment was al ready
limted by the pretrial agreenent and the
nature of the charges were not so serious
that a discharge was inevitable, we find
t he circunstances surroundi ng appellant’s
of fenses were such that a punitive
di scharge was i1 nevitable. These were very
serious charges that were brought to a
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special, vice a general, court-martial
pursuant to a pretrial agreenent.

Appel l ant was required to nake restitution
of over $15,000. The charges and
specifications of crimnal msconduct are
numer ous. W cannot believe that any
sentencing authority would not have
awarded a punitive discharge, no matter
how el egantly or forcefully defense
counsel may have argued for retention

Id. at 4-5 (enphasis added).

A punitive separation fromthe mlitary, either a bad-conduct
di scharge or a dishonorabl e discharge, is a severe puni shnent and

has | ong been recogni zed as such by this Court. See United

States v. McNally, 16 MJ 32, 33 (CMA 1983), and cases cited

therein. Neverthel ess, we have recognized that in certain
circunstances a mlitary accused may request such a puni shnent be

i nposed by his court-martial. E.g., United States v. Vol nmar, 15

M) 339 (CMVA 1983). CQur case |aw, however, reflects this Court’s
vi ews t hat defense counsel not ask for this type of discharge in
contravention of an accused’'s wi shes, and that a mlitary judge
make appropriate inquiries where an apparent conflict exists

between them P] See United States v. Lyons, 36 M 425, 427 (CMVA

1993). Moreover, we have held that a defense counsel may not

2 There is no conflict in the record in this case which
required the mlitary judge to stop this trial and interrogate
appel l ant and his defense counsel in this matter.
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even concede the appropriateness of a punitive discharge in the

face of a silent record. |Id.

In United States v. Dresen, this Court restated this | aw

concerni ng defense counsel’s argunents for a punitive discharge.

W sai d:

O course, an accused has a right to ask
the sentencing authority for a particular
puni shmrent to the exclusion of other kinds
of perm ssible penalties, and a defense
counsel may advocate an accused’ s w shes
inthis regard in an effort to effectuate
them United States v. Watherford, 19
USCVA 424, 42 CVMR 26 (1970). Counsel may
not, however, ask a court-martial to
i npose a punitive di scharge when the
accused’s wishes are to the contrary.
United States v. Robinson, 25 MJ] 43 (CVA
1987); United States v. Webb, 5 MJ 406
(CVA 1978); United States v. Watherford,
supra. Accordingly, when defense counse
does seek a punitive discharge or does
concede the appropriateness of such a

di schargejeven as a tactical step to
acconplish mtigation of other elenents of

a possi bl e sentencejcounsel nust nake a
record that such advocacy is pursuant to
the accused’s wshes. United States v.
Lyons, 36 MJ 425 (CMA 1993); United States

v. MNally, 16 MJ 32 (CMA 1983).

40 M) at 465 (enphasis added). |In the present case,

we hol d that

there was not an adequate record of appellant’s desire that a

puni tive discharge be actually inposed. Cf. United States v.

Lyons, supra at 426 (“I feel that it is in both ny interest and

the Navy [sic] to discharge ne.”),

and cases cited at 427.
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Nevertheless, in United States v. Dresen, supra, we held that

the failure to nake a proper record of the accused’ s w shes does
not, per se, require an appellate court to set aside a court-
martial sentence. Instead, in that case we assessed the inpact
of that error on the approved sentence to determ ne whet her
sufficient prejudice existed for a finding of ineffective

assi stance of counsel under the second prong of the test in

Strickland v. Washington, 466 U S. 668 (1984). The sane inquiry

is appropriate in the present case with respect to the adjudged
sentence. |In particular, where the facts of a given case conpel
a conclusion that a bad-conduct discharge was reasonably |ikely,

we do not normally order a new sentence hearing. United States

v. Vol mar, supra at 343.

Turning to the record before us, we note that appellant
inmplicitly acknowl edged the reasonable certainty of a punitive
di scharge in his case when questioned by defense counsel. (R at
84). His belief inthis regard was well justified. He was
convi cted of nunerous offenses (17) involving repeated financial
frauds on the United States Governnment involving a substanti al

amount of noney, approximately $15,000. See United States v.

Robi nson, supra at 44. Moreover, in his brief mlitary career,

he was previously counseled for financial dishonesty

(unaut hori zed use of a governnent phone), and he conmitted sone
of the charged mlitary offenses while a noncomm ssi oned officer.
Hi s repeated abuse of government property entrusted to him

greatly enhanced his chances of receiving a punitive discharge.
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Cf. United States v. Dresen, supra at 465 (special circunstances

exi sted suggesting forceful and persuasive plea for clenmency may
have been successful). Finally, this was a trial before a
mlitary judge alone, and we are confident that this judge was
aware that a proper record had not been nmade and di sregarded the

i mproper argunment before him See United States v. Robinson,

supra at 44; see also United States v. Raya, 45 M} 251, 254

(1996). Therefore, appellant has failed to prove that he was

prejudi ced by his counsel’s inproper argunent. See Strickland v.

Washi ngton, supra. |In these circunstances, we agree with the

appel l ate court below that a sentence rehearing is not required

in this case.

The decision of the United States Navy-Marine Corps Court of

Crim nal Appeals is affirned.
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CRAWFORD, Chief Judge (concurring in the result):
In my judgnment, appellant’s claimis essentially one

of ineffective assistance of counsel. See, e.g., United

States v. Pfister, 53 M} 158, 160 (2000)(Sullivan, J.,

concurring in the result). Wile | agree that it would
have been preferable for the mlitary judge to inquire on
the record whether appellant’s civilian counsel was
requesting a discharge, and if so, whether appell ant
concurred in such a request, | find no error based upon the
facts of this case.

“Def ense counsel is an advocate for the accused, not

an amcus to the court.” United States v. Volnar, 15 MJ

339, 340 (CVA 1983), citing Ellis v. United States,

356 U.S. 674 (1958). Wien an accused expresses a desire to
stay in the service (whether it be to avoid a punitive

di scharge or because he wants to continue to serve the
nation), the defense counsel errs by conceding the

appropri ateness of a punitive discharge or telling the

court that the accused’ s conduct warrants such. See United

States v. Garcia, 18 USCMA 75, 76, 77, 39 CMR 75, 76, 77

(1968); United States v. Richardson, 18 USCVA 52, 53, 39

CVR 52, 53 (1968); United States v. Hol conb, 20 USCVA 309,

43 CVMR 149 (1971); United States v. Wbb, 5 M] 406 (CMVA

1978) .
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While the majority correctly notes that there is no
evi dence that appellant desired to be discharged, | note
that the record is devoid of any evidence to the contrary.
Nowher e does appell ant express a desire to be retained in

the service after his conviction. See United States v.

Lyons, 36 M} 425, 427 (CVA 1993). The record indicates
that both appellant and his counsel were resigned to the
fact that appellant’s days in the Marine Corps were short
lived, for the reasons cited by the mpgjority. __ M at(8).
The evi dence of record convinces ne that appellant’s
primary desire was to avoid incarceration so that he could
continue to work and repay the $15,000 debt his parents
incurred in maki ng the Governnent whole foll ow ng
appel l ant’ s | arcenous advent ur es.

As | stated in United States v. Lee, 52 MJ 51, 53

(1999)(Crawford, J., concurring in the result): “The key
to effective advocacy on behalf of one’'s client

requires the advocate to do many things ..., including
maki ng rational choices based on the uni que circunstances
of each case....” By conceding the |ikelihood of
appel l ant’ s di scharge fromthe Marine Corps, whether that
di scharge cane in the formof a punitive sentence fromthe
mlitary judge, or whether it canme admnistratively after

trial, defense counsel was asking the judge to mtigate
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confinement. This concession also dovetailed with the
defense theory at sentencing -- let this “fallen Marine”
return hone, remai n enployed, and repay his debts.
Counsel s concession was entirely appropriate in |ight of

t he nunber and nature of the offenses with which his client
was charged. Zeal ous representati on does not equate to
maki ng hopel ess argunents. See id. at 54. Finding no
deficiency in counsel’s representation under the first

prong of Strickland v. Washi ngton, 466 U.S. 668 (1984), I

woul d affirmthe findings and sentence in this case.
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