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Judge SULLI VAN del i vered the opinion of the Court.

During the early nonths of 1997, appellant was tried by a
general court-martial conposed of officer and enlisted nenbers at
Canp Casey, Korea. Contrary to her pleas, she was found guilty
of an aggravated assault in which grievous bodily harm was
intentionally inflicted, in violation of Article 128(b)(2),

Uni form Code of MIlitary Justice, 10 USC § 928(b)(2). On March
6, 1997, she was sentenced to a bad-conduct discharge and
reduction to the |l owest enlisted grade, and on June 20, 1997, the
convening authority approved this sentence. On February 10,
1999, the Court of Crimnal Appeals affirmed a | esser-included

of fense of aggravated assault with a dangerous weapon, a
violation of Article 128(b)(1), UCMJ, and authorized a sentence
rehearing if not inpracticable. 50 M} 526. On February 11,
2000, the convening authority approved the findings of guilty to
the | esser-included offense, determ ned a sentence rehearing was
i npracticabl e and approved a sentence of no punishnment. The
Court of Crimnal Appeals affirmed this action on April 13, 2000,

i n an unpubl i shed opi ni on.

On Novenber 28, 2000, this Court granted review on the

foll ow ng questions of |aw

. WHETHER THE ARMY COURT OF CRI M NAL
APPEALS ERRED BY FAI LI NG TO APPLY AND
FOLLOW A WELL- ESTABLI SHED PRI NCI PLE OF LAW
THAT THE OCCUPANT OF A DVELLI NG MAY USE
REASONABLE FORCE TO EJECT A TRESPASSER

1. WHETHER THE ARMY COURT OF CRI M NAL
APPEALS CONDUCTED A MEANI NGFUL REVI EW BY
FI NDI NG APPELLANT GUI LTY OF THE LESSER-
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| NCLUDED OFFENSE OF AGGRAVATED ASSAULT

W TH A DANGEROUS WEAPON WHERE THE

AFFI RVATI VE DEFENSE OF DEFENSE OF PROPERTY
APPLI ES.

I11. WHETHER THE EVI DENCE | S LEGALLY

| NSUFFI CI ENT TO PROVE BEYOND A REASONABLE
DOUBT THAT THE I NJURY WAS NOT THE RESULT
OF AN ACCI DENT.

W resol ve these questions agai nst appellant and affirm

The Court of Crimnal Appeals in its first decision in this

case found the follow ng facts:

This case involves heavy drinking and
i rresponsi bl e conduct by several senior
nonconmm ssi oned officers (NCOs). The
following facts are generally not in
di sput e.

Appel lant lived in a “hooch” on Canp
Kyl e, Korea, which included four private
roons and an adj oi ni ng conmon ar ea.
Appel I ant was convicted of intentionally
stabbi ng Sergeant First Cass (SFC) Pitts
in his chest with a knife during a
farewell party held in appellant’s hooch.

At the party, approximately a dozen
NCCs were eating, drinking significant
anounts of al cohol, listening to nusic,
and socializing. At sone point, appellant
left the common area and went into her
roomto get ready to go to a club for the
remai nder of the evening with sonme of her
guests. Sergeant First Class Pitts, an
expert in the martial art of Tae Kwon Do,
fol |l oned appellant into her roomand told
her that she should not go out because she
had consuned too nmuch al cohol. After an
exchange of words, SFC Pitts hit appell ant
in the nouth. Appellant left her room and
asked SFC Beanum one of her guests, for
help evicting SFC Pitts from her room
Sergeant First C ass Beanumwas 5 117
tall, weighed 245 pounds, and was a
roommate of SFC Pitts in another hooch.
| nst ead of hel pi ng appel |l ant evict SFC
Pitts fromher room SFC Beanum rmade sone
sort of joke or crude comment about
appel  ant and everyone | aughed at her.
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Di sgust ed and upset, appellant said
t hat she woul d take care of the situation
hersel f, grabbed a nearby kitchen knife
(wth a four-inch handle and a si x-inch
bl ade), and returned to her room Staff
Sergeant (SSG) Parker testified that he
saw appel lant carry a knife back into her
roombut that he didn't take it seriously
because she was not carrying the knife in
an aggressive manner. After “a while went
by,” SSGs Parker and McNeil heard
“bunpi ng” noi ses com ng from appellant’s
room Staff Sergeant McNeil entered
appel lant’s room and saw that SFC Pitts
had straddl ed appel |l ant and had her pi nned
on her back on the bed. Sergeant First
Class Pitts held appellant’s wists above
her head whil e appellant clutched the
knife in her right hand. Appellant asked
for help in getting SFC Pitts off of her.
O her NCOs then entered the room and
hel ped get SFC Pitts off appellant. After
appel lant and SFC Pitts were separated and
standing, SFC Pitts forcefully kicked
appellant in the chest, lifting her off
t he ground and sendi ng her flying across
the room Sergeant First Cass Pitts then
stormed out of the building and col | apsed
outside froma stab wound.

Medi cal evidence established that SFC
Pitts suffered a “sucking chest wound”
near his left nipple that penetrated his
chest cavity but did not puncture his
lung. The energency room doctor testified
that SFC Pitts’ |laceration was only one to
two centinmeters and “it seened to be a
gl ancing, relatively superficial wound

over the rib.” Exploratory surgery
verified that the knife did not cut SFC
Pitts’ lungs or heart. In a stipulation

of expected testinmony, one of SFC Pitts’
surgeons stated that he found it highly
unusual that SFC Pitts would not discuss
the circunmstances of his injury and that
he did not behave |ike an innocent victim

The governnent gave SFC Pitts
testinmonial immnity and called himas a
witness. SFC Pitts testified that he was
drinking on the night in question and did
not know how he was cut but believed it
was an accident, stating, “I didn't see
her come at me with no knife.” He stated



United States v. Marbury, 99-0401/ AR

that he did not renmenber appell ant having
a knife in her possession that night or
how he was cut.

Appel lant testified that she “had a
few drinks” that evening and was upset
when everyone ignored her request for help
in evicting SFC Pitts. Appell ant
testified she was afraid of SFC Pitts
because he had already hit her and she
knew he had martial arts training. She
grabbed the knife and intended to scare
SFC Pitts out of her roomwth it.
Appel | ant stated that she entered her room
wth the knife, wal ked past SFC Pitts, and
positioned herself in the rear of her
room Appellant testified that she then
turned towards SFC Pitts while holding the
knife in her right hand, m dway up her
torso, wth the bl ade pointing outward.
Standing five feet 1n front of a seated
SFC Pitts, appellant told him “[Jet out
of ny roomnow.” Appellant explai ned her
actions stating, “[N ormal fol ks when they
see a knife in a woman’s hand, they’ ||
| eave.” Appellant stated that she never
t hreat ened, stabbed, or intended to hurt
SFC Pitts. Appellant testified that SFC
Pitts, instead of going away fromher to
t he door, canme towards her and told her to
give himthe knife. They struggled and
fell on the bed with her on her back and
SFC Pitts on top of her hol ding her hands
above her head. Appellant testified that
SSG McNeil then entered the room and
pulled SFC Pitts off of appellant.
Appel I ant concl uded that SFC Pitts nust
have been cut when they fell on the bed.

The mlitary judge instructed the
menbers on the charged % and | esser-
i ncluded offenses and the defenses of
acci dent and sel f-defense. 3 After
del i berating for over two hours on
findings, the menbers requested further
instruction on reconsideration voting
procedures and the el ement of specific
intent to inflict grievous bodily harm
The mlitary judge repeated the pertinent
instructions. After further deliberation,
t he nenbers convi cted appel |l ant of the
char ged of f ense.
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" The specification charged that

appellant did “commt an assault upon
Sergeant First Class Ralph D. Pitts by
stabbing himin the chest with a knife and
did thereby intentionally inflict grievous
bodily harmupon him to wit: a deep
chest wound and a col | apsed | ung.”

% The military judge also instructed the
menbers on the related i ssues of
appellant’s right to stand her ground in
her own room and to defend her personal
property. See Dep’'t of Arny Pam 27-9,
Legal Services: Mlitary Judges’
Benchbook, paras. 5-2-6, note 2, and 5-7
(30 Sept. 1996) [hereinafter Benchbook].

Al t hough appel l ant did not argue either of
t hese i ssues on appeal, we considered both
and find that neither of themwarrants
relief under the facts of this case.

50 MJ at 527-29 (enphasis added).

As a starting point, we note that the appellate court bel ow
set aside appellant’s conviction for aggravated assault for
stabbing SFC Pitts and intentionally inflicting grievous bodily
harm upon him i.e., a deep chest wound and a col |l apsed | ung.

Article 128(b)(2), UCM. A It found as fact that appellant did

1 Article 128, UCMJ, states:
§ 928. Art. 128. Assault

(a) Any person subject to this chapter
who attenpts or offers with unlawful force
or violence to do bodily harmto another
per son, whether or not the attenpt or
offer is consunmated, is guilty of assault
and shall be punished as a court-nmarti al
may direct.

(b) Any person subject to this chapter
who[]
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not intend to inflict this grievous bodily harmupon SFC Pitts.
However, it affirmed a finding of guilty to a | esser form of
aggravated assault, i.e., assault with a dangerous weapon based

on her “negligent conduct” in “brandishing a |arge knife in front

of an intoxicated martial arts expert in close quarters .

50 MJ at 530, 532. It characterized appellant’s crinme as “an

‘offer-type’ assault” (see para. 54c(1)(b)(ii), Manual for
Courts-Martial, United States (1995 ed.)) resulting in a battery.
See para. 54c(2)(a). H

Assigned |Issues | & |
Par agraph 54c(1)(b)(ii) defines an offer-type assault as

foll ows:

(1i) Ofer type assault. An “offer” type
assault 1s an unl awful denonstration of

vi ol ence, either by an intentional or by a
cul pably negligent act or om ssion, which
creates in the mnd of another a
reasonabl e apprehensi on of receiving

i mredi ate bodily harm Specific intent to
inflict bodily harmis not required.

(Enmphasi s added.)

(1) conmmits an assault with a dangerous
weapon or other nmeans or force likely to
produce death or grievous bodily harm or

(2) conmmts an assault and
intentionally inflicts grievous bodily
harmw th or without a weapon;

is guilty of aggravated assault and shall be punished as a court-
martial may direct.

2 The infliction of bodily harm i.e., a battery, is treated as
a sentence enhancer in the Manual and is not necessary for
conviction of the crinme of assault under Article 128, UCMI. See
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Appel lant first contends that the Court of Crim nal Appeals
erred in finding her conduct in threatening SFC Pitts with a
kni fe was unl awful because she could |l egally use reasonable force
to eject a trespasser. Second, she contends that the appellate
court below erred in finding her threatening conduct was unl awf ul
because she could |awfully use reasonable force to protect her
property. [ She asserts that her use of a knife to threaten SFC

Pitts was reasonable force under the circunstances of this case.

It is well established that a servi cenenber has a | egal
right to eject a trespasser fromhis or her mlitary bedroom (see

United States v. Richey, 20 MJ] 251, 253 n.2 (CMA 1985); United

States v. Regal ado, 13 USCMVA 480, 482, 33 CMR 12, 14 (1963)) and

a legal right to protect his or her personal property. See para.

5-7, n.3, Mlitary Judges’ Benchbook (Dept. of the Army Panphl et

United States v. Bonano-Torres, 31 M} 175, 180 (CMVA 1990), and
paras. 54e(1) and (2), Manual, supra.

3 Appellant did not ask the mlitary judge to instruct the
menbers that her right to eject trespassers fromher mlitary
bedroom was a defense in this case. (R 350) She did request in
regard to the defense of self-defense that the nenbers be told
that she had no duty to retreat in her mlitary hone. This
request was later withdrawn (R 351) and a nore generic
instruction concerning her right to stand her ground was given.
(R 357-58) The mlitary judge |ater gave a defense-of-property
instruction (R 369) extending to “her real and personal
property” (R 369-371), and no objection was | odged by the

def ense based on United States v. Richey, 20 MJ 251 (CMA 1985),
and United States v. Regal ado, 13 USCMA 480, 33 CWR 12 (1963).
Assum ng error in the mlitary judge's failure to distinguish
bet ween defense of personal property and defense of hone (see 1
W La Fave and A Scott, Substantive Crimnal Law 8 5.9(a) and
(b)(1986)), we conclude that it was not plain error and such
error was forfeited in this case.
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27-9 (30 Sept. 1996)). B] However, it is equally well established
that these legal rights are not unlimted, and they nust be
exerci sed reasonably. |1d. Reasonableness in this context neans

t hat reasonable force nust be used, i.e., force that is

reasonably necessary to eject the trespasser or otherw se protect

the property. See United States v. Regal ado, supra at 483. See

generally 1 W La Fave & A Scott, Substantive Crimnal Law §

5.9(a) and (b) (1986).

Turning to appellant’s first two argunents, we note that the
Court of Crimnal Appeals did not hold that appellant had no
legal right to eject a trespasser fromher mlitary bedroom or
| egal right to defend her personal property. |Instead, it held
that a soldier has no legal right to do so unreasonably. W

agr ee.

4 Note 3: “Ejecting soneone fromthe prem ses. A person, who
is lawfully in possession or in charge of prem ses, and who
requests another to | eave whom he or she has a right to request
to leave, may |lawfully use as nmuch force as is reasonably
necessary to renove the person, after allowi ng a reasonable tinme
for the person to | eave. The person who refuses to | eave after
bei ng asked to do so, becones a trespasser and the trespasser my
not resist if only reasonable force is enployed in ejecting him
or her. United States v. Regal ado, 33 CVR 12 (CMA 1963).

5 The |ower court saild:

The mlitary judge also instructed the
menbers on the related i ssues of
appellant’s right to stand her ground in
her own room and to defend her personal
property. See Dep’'t of Arny Pam 27-9,
Legal Services: Mlitary Judges’
Benchbook, paras. 5-2-6, note 2, and 5-7
(30 Sept. 1996) [hereinafter Benchbook].
Al t hough appel l ant did not argue either of
t hese i ssues on appeal, we considered both
and find that neither of themwarrants
relief under the facts of this case.

50 MJ at 529 n. 3 (enphasi s added).
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In this regard, we further note that the | ower court, based
on evidence in this case, characterized appellant as an
“aggressor” who lost her right to self-defense when she reentered
the roomwith a knife rather than calling the mlitary police or
wai ting outside until SFC Pitts left her room It further

characteri zed her conduct as negligent because

[ a] ppel | ant, having al ready been assaulted
by SFC Pitts, knew that he was i ntoxicated
and conbative. Appellant’s decision to
challenge SFC Pitts with a large knife in
an attenpt to scare himout of her room
after she had withdrawn to safety was a
clear failure to exercise that degree of
due care that a reasonably prudent person
woul d exerci se under the circunstances.

50 MJ at 530. See United States v. Berry, 6 USCMA 638, 646, 20

CVR 354, 362 (1956) (trespasser holding an open knife in the hand
wi thin reasonabl e striking distance fromoccupant of mlitary
bedroom at the tinme of an inpending affray is guilty of assault);

United States v. Leach, 22 M} 738, 739 (NMCMR 1986) (brandi shing

an open knife in the direction of another at close quarters
constitutes assault by cul pabl e negligence, even when injury
occurred in the course of “horseplay”). It finally held that she

did so reckl essly under the unique circunstances of her case.

United States v. Marbury, supra at 532. W hold that the | ower

court’s finding that appellant’s conduct was unreasonabl e and,
accordingly, not within her legal rights as noted above is

supported by evidence in this record of trial.

Wth respect to the reasonabl eness question, sone additional

comment is warranted on the particular mlitary context of this

10
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incident. The record showed a di sagreenent between two

i nt oxi cated sol diers over one soldier’s decision to go out to a
club after drinking with her fellow soldiers in their quarters.
It is also undisputed that appellant |left her roomin order to
remove herself fromthe threat of continued physical attack by
SFC Pitts. Finally, SFC Pitts remained in her mlitary bedroom
contrary to her w shes, and appellant tried unsuccessfully to
have ot her nenbers of the party, including her mlitary

superiors, renove SFC Pitts fromthat |ocation

Nevert hel ess, the record shows that appellant could, but did
not, call mlitary police to have SFC Pitts renoved from her
mlitary quarters or arrested. This was sone evidence from which
the Court of Crimnal Appeals (and the nenbers) could find beyond
a reasonabl e doubt that her imediate return to her mlitary
bedr oom brandi shing a knife for the purpose of ejecting her
assai l ant was excessive or unreasonable force, hence unl awf ul

conduct. See United States v. G bson, 43 M} 343, 346 (1995).

Its holding on this point is in general accord with civilian | aw.

See generally 1 La Fave & A Scott, supra at § 5.9(a) (“One whose

| awf ul possession of property is threatened by the unl awf ul

conduct of another, and who has no tine to resort to the |aw for

its protection, may take reasonable steps, including the use of

force, to ‘prevent or termnate such interference with
property.”) (enphasis added); see also 8§ 5.9(b) (reasonably-

necessary standard for neasuring permssible force).

11
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Assi gned | ssue |1
Appel I ant al so contends that the evidence in her case was
“legally insufficient to prove beyond a reasonabl e doubt that the
injury [to SFC Pitts] was not the result of an accident.” F]

Final Brief at 14. She asserts that

SFC Pitts’s injury was the result of an
acci dent, not of cul pabl e negligence.
Accident is a defense to the offense of
assault with a dangerous weapon. To
affirmthat appellant commtted the

of fense of assault wi th a dangerous
weapon, the defense of accident cannot
exist. Rule for Court-Marti al

[ hereinafter RCM 916(b), Manual for
Courts-Martial [hereinafter MCM, 1995.
The governnent has the burden of proving
beyond a reasonabl e doubt that accident
does not apply, once raised by the
appellant. United States v. Marbury, 50
M} 526 (Arny. . Crim App. 1999). The
governnment failed to prove beyond a
reasonabl e doubt that the accident defense
did not exist in this case.

Id. at 15. We disagree.

The appel late court bel ow di scussed and rejected the defense
of accident in this case with respect to the charge for which she
was found guilty by the nenbers. The originally charged offense

was an aggravated assault in which grievous bodily harm was

intentionally inflicted, in violation of Article 128(b)(2), UCM.

The Court of Crimnal Appeals, however, set aside appellant’s
conviction for that offense and affirmed appellant’s conviction

for aggravated assault with a dangerous weapon, in violation of

6 “Accident — a death, injury, or other event which occurs as
t he unintentional and unexpected result of doing a lawful act in

12
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Article 128(b) (1), UCMI. The defense of accident was not
menti oned by the appellate court below with respect to this

convi cti on.

We note that assault with a dangerous weapon does not
require that the prosecution prove that the person assaulted
suffered bodily harm Para. 54b(4)(a), Mnual, supra; cf. para.
54b(4) (b). Here, the Court of Crimnal Appeals specifically
found that appellant conmtted an offer-type assault with a
danger ous weapon and del i neated the required el enments of proof.

It said:

However, we find beyond a reasonable
doubt that this record does prove
appellant’s guilt, by cul pably negligent
conduct, of the | esser-included of fense of
assault with a dangerous weapon. The
el enents of assault with a dangerous
weapon in this case are that: (1)
appel l ant offered to do bodily harmto SFC
Pitts; (2) appellant did so with a
danger ous weapon, to wit, a large knife;
(3) the offer of bodily harmwas done with
unl awful force or violence; and (4) the
weapon was used in a manner likely to
produce grievous bodily harm MM 1995,
para. 54b(4).

50 MJ at 532. In this context, the critical question is whether
appel l ant’ s threatening conduct with her knife created “in the
mnd [of SFC Pitts] a reasonabl e apprehensi on of receiving

i mredi ate bodily harm” (para. 54c(1)(b)(ii)), not whether it
caused SFC Pitts injuries. See United States v. MIton, 46 M

317, 319 (1997). Accordingly, appellant’s argunent that SFC

a lawful manner is an accident and excusable.” RCM 916(f),
Manual , supra.

13
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Pitts’s injury was an acci dent does not raise a viable defense to

his conviction of assault with a dangerous weapon. [f]

We al so note that there was no other evidence in this record
rai sing the defense of accident to the offense of assault with a
danger ous weapon. No evidence was admitted that appell ant
unintentionally or accidently reentered her bedroom and
threatened SFC Pitts with a knife. On the contrary, all the
evi dence suggests that appellant did so intentionally, to scare
SFC Pitts and secure his renoval fromher room Moreover,
al though SFC Pitts deni ed seeing any knife being w el ded, the
appel l ate court bel ow was not bound to accept this testinony as
determ native of the reasonabl e-apprehensi on question. See

United States v. Rounds, 30 M} 76, 80 (CVA 1990). Appellant

testified that she clearly brandi shed her knife in SFC Pitts’s
face in an effort to scare himinto | eaving her room and he then
junped her. 50 MJ at 528. The Court of Crim nal Appeals was
entitled to draw an inference fromthis testinony that a
reasonabl e apprehension of bodily harmwas created in SFC Pitts

by appellant’s conduct. See United States v. Smth, 4 USCVA 41,

43, 15 CWR 41 (1954). Accordingly, the conviction of this |esser

of fense nust be affirned.

7 Assum ng the defense of accidental injury was relevant to
appellant’s conviction for assault wth a dangerous weapon under
Article 128(b) (1), UCMI, there was sufficient evidence in this
record for the appellate court belowto reject it. See United
States v. Reddi ng, 14 USCVA 242, 246, 34 CMR 22, 26 (1963);
United States v. G bson, 43 M) 343, 346 (1995). Evidence was
adm tted show ng appellant acted negligently in returning to her
bedroomto confront a dangerous assailant after securing safety
outside her room Evidence was al so admtted show ng appel | ant

14
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The decision of the United States Army Court of Crim nal

Appeal s is affirnmed.

acted with cul pable disregard for her owm safety, SFC Pitts’s
safety, and the other soldiers in her hooch.

15
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G ERKE, Judge (dissenting):

In my view, the victimin this case was appellant, not
Sergeant First Class (SFC) Pitts. Appellant was attacked when
she unsuccessfully attenpted to persuade a drunken, violent
trespasser to | eave her bedroom | would set aside the
conviction and dism ss the charge.

| believe that appellant took reasonabl e neasures in an
unsuccessful effort to persuade a trespasser to | eave her
bedroom During a barracks party that involved heavy drinking,
SFC Pitts went into appellant’s bedroom uninvited, while she was
getting dressed and groom ng herself in preparation for |eaving
the barracks. Wen SFC Pitts first entered appellant’s bedroom
he was at best an interloper. Wen appellant told himto | eave
her bedroom and he refused, he becanme a trespasser.

SFC Pitts is a martial arts expert. The record does not
reflect SFC Pitts’s height and weight, but it does reflect that
appellant is only 65 inches tall and wei ghs 125 pounds.

They began arguing after SFC Pitts went into appellant’s
bedroom and told her that she was too drunk to | eave the
barracks. The court below found that, during the argunment, SFC
Pitts hit appellant in the nmouth. 50 M} at 528. 1In the ensuing
altercation, they both fell backwards onto her bed, with SFC
Pitts on top of appellant. She bit him pushed himaway, and ran
out of her room She asked another senior nonconm ssioned

of ficer (NCO, SFC Beanum to help her renmove SFC Pitts from her
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room |Instead, SFC Beanum nade a crude comment and the other
NCCs who were present | aughed at appellant.

Appel I ant obtained a steak knife fromthe common kitchen,
returned to her room wal ked past SFC Pitts to the back corner of
the room stood “four or five feet away,” held the knife
“nonchal antly” in front of her, and told SFC Pitts to “get out of
my roomnow.” One of the NCOs in the conmon area saw appel | ant
carrying the knife, “but he didn’t take it seriously because she
was not carrying the knife in an aggressive manner.” |d. SFC
Pitts had a clear path to the door and no need to take the knife
from appell ant. However, instead of |eaving the room SFC Pitts
demanded t hat appellant give himthe knife, and then he attacked
her in an effort to take it fromher. |1d. They struggled and
appel lant fell backwards onto the bed, with SFC Pitts on top of
her, hol di ng her hands above her head. After two other NCGs
separated SFC Pitts and appell ant and they both stood up, SFC
Pitts delivered a martial arts kick to appellant’s chest, lifting
her off her feet and knocki ng her across the room Sonetine
during this struggle, SFC Pitts suffered a “glancing, relatively
superficial wound over the rib.”

SFC Pitts was given testinonial imunity and testified for
the prosecution. He denied hitting appellant in the nouth. He
testified that another NCO told himthat he had kicked appell ant.
H s menory of the events was vague. He did not know how he was
cut. He testified that his injury was “an accident,” but he did

not know exactly how it happened. He testified, “I didn't see
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Sergeant Marbury cone at ne with no knife.” After asserting that
he consi dered appellant his friend and expressing his
understanding that she mght go to jail, he testified, “I
woul dn’t want no one to go to jail for sonething they probably
didn’t do.”

It is well settled that “reasonable force may be used to

eject a trespasser.” United States v. R chey, 20 M} 251, 252 n.

2 (CVA 1985), citing United States v. Regal ado, 13 USCVA 480,

482, 33 CVMR 12, 14 (1963). “Wien one with the right to do so has
ordered another fromthe prem ses, the latter has no right to
refuse or resist.” Regalado, 13 USCMA at 483, 33 CMR at 15. It
is also well settled that “a greater degree of force may be used
where the person sought to be ejected violently resists or
assaults” the rightful owner or occupant. 1d. at 482, 33 CMR at
15, quoting 4 Am Jur., Assault and Battery 8 77. Finally, it is
well settled in the |aw of self-defense that a defender “is not
limted to the exercise of precisely identical force or degree

thereof as is asserted against him” United States v. Acosta-

Vargas, 13 USCMVA 388, 393, 32 CVR 388, 393 (1962). A defender
may |awfully defend herself by offering to use deadly force,

w thout intending to actually use it, if she reasonably believes
that the attacker is about to inflict any bodily harm not

necessarily death or grievous bodily harm See RCM 916(e)(2),

3

Manual for Courts-Martial, United States (2000 ed.)™ (defender

" Cited Manual provisions are identical to the ones in effect at
the tine of appellant’s court-martial.
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may offer, but not actually apply or attenpt to apply, force
likely to cause death or grievous bodily harmin order to deter
assailant frominflicting bodily harnm); see also 1 Wayne R

LaFave & Austin W Scott, Jr., Substantive Crimnal Law 8 5.7 at

651 (1986), citing United States v. Black, 692 F.2d 314 (4'" Cir.

1982). A person has no duty to retreat fromhis or her hone.
Id. at 650.

Appl yi ng the above principles, | conclude that no rational
factfinder could find beyond a reasonabl e doubt that appell ant
acted unreasonably in her unsuccessful effort to persuade SFC
Pitts to | eave her room VWile sumoning the mlitary police
m ght have been a “reasonabl e’ course of action, it was not the
only reasonabl e course of action. Appellant had al ready been
assaulted once by SFC Pitts and verbally abused by the other NCOs
in the area when she asked for their help. The circunstances
were such that appellant could reasonably expect that an attenpt
to sunmon the mlitary police would have subjected her to further
verbal and physical abuse.

The court below and the majority of this Court appear to take
the curious view that, because the trespasser assaulted her,
appel lant | ost her right to nake a reasonabl e show of force in an
effort to persuade the trespasser to | eave her bedroom The
court below al so took the position, which this Court appears to

uphol d, that appellant was negligent because she “chal |l enged” SFC
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Pitts. 50 M} at 530. Appellant did not challenge SFC Pitts; SFC
Pitts chal |l enged appel |l ant.

In ny opinion, appellant was entitled to display a knife in
an effort to persuade SFC Pitts to leave. Her first attenpt to
persuade him failed when he attacked and over powered her.
believe that, under the circunstances, it was reasonable for her
to protect herself before trying again to persuade himto | eave
her bedroom She acted in a reasonabl e manner, not endangering
SFC Pitts and giving hima clear path to | eave her bedroom

The reasonabl eness of appellant’s conduct is denonstrated by
SFC Pitts’s response to her request that he | eave her bedroom
Hi s response was totally inconsistent wwth “reasonabl e
apprehensi on of receiving imedi ate bodily harm” an essenti al
el emrent of an offer-type assault. Para. 54c(1)(b)(ii), Mnual,
supra. He responded to appellant’s request by attacking her
i nstead of |eaving. The evidence overwhel m ngly denonstrates SFC
Pitts’s confidence that his physical strength and martial arts
prowess would protect himfrombodily harm The NCOs who
observed appellant with the knife did not take it seriously
because she was not carrying the knife in an aggressive manner.
In my opinion, no reasonable factfinder could find beyond a
reasonabl e doubt that SFC Pitts was in “reasonabl e apprehensi on

of receiving imediate bodily harm” Cf. United States v.

G bson, 43 M) 343, 346 (1995) (aggravated assault by cul pable
negl i gence established by terrified reactions of nearby

sol diers).
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| believe that appellant’s conviction was a gross injustice,

contrary to the law and the facts. Accordingly, | dissent.
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