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Chi ef Judge CRAWFORD del i vered the opinion of the Court.

After an oral argument on May 12, 1998, we ordered a Qgggxﬂ
hearing to determ ne whether the special court-martial convening
authority, who ordered the pretrial investigation and reconmended
referral to a general court-martial, was disqualified because of
an “other-than-official interest in appellant’s prosecution.”
49 MJ 232, 235 (1998). After the record of the DuBay hearing was
returned to this Court, we granted review of the foll ow ng

i ssues:

. WHETHER THE SPECI AL COURT- MARTI AL CONVENI NG
AUTHORI TY WAS SO CLOSELY CONNECTED TO THE OFFENSE
THAT A REASONABLE PERSON WOULD CONCLUDE THAT HE
HAD A PERSONAL | NTEREST I N THE MATTER WHERE THE
CONVENI NG AUTHORI TY WAS A DI RECTOR (AND THUS A

FI DUCI ARY) AND A DI STRI CT CHAI RVAN I N THE VI CTI M ZED
ORGANI ZATI ON, WHERE HE WAS PERSONALLY APPROACHED
IN H'S CAPACI TY AS DI RECTOR BY ANOTHER LEADER I N
THE ORGANI ZATI ON FOR ASSI STANCE | N HAVI NG APPELLANT
| NVESTI GATED FOR CONSENSUAL SEXUAL ACTI VI TY, WHERE
HE THEN | NI TI ATED THE | NVESTI GATI ON AND WHERE THE
CONVENI NG AUTHORI TY SUBSEQUENTLY OBTAI NED COMVAND
AND SPECI AL COURT- MARTI AL AUTHORI TY OVER APPELLANT.

1. WHETHER THE FI NDI NGS AND SENTENCE OF APPELLANT’ S
COURT- MARTI AL MUST BE SET ASI DE WHERE APPELLANT’ S
PLEA OF GU LTY WAS PROCURED BY FALSE AND FRAUDULENT
STATEMENTS MADE BY Al R FORCE OFFI CI ALS TO THE
DEPARTMENT OF JUSTI CE I N ORDER TO OBTAIN A GRANT COF

| MVUNI TY FOR A VI TAL GOVERNMENT W TNESS, WHERE THE
GOVERNMENT FAI LED TO PRODUCE THE DOCUMENTS CONTAI NI NG
THESE FALSE STATEMENTS TO APPELLANT DURI NG DI SCOVERY
AT THE TRI AL AND APPELLATE LEVEL AND WHERE THE STAFF
JUDGE ADVOCATE WAS AWARE OF THE FALSE STATEMENTS

DURI NG THE POST- TRI AL PROCESSI NG OF APPELLANT’ S
COURT- MARTI AL BUT FAI LED TO ADDRESS THI S ERROR I N
THE ADDENDUM TO THE STAFF JUDGE ADVOCATE' S
RECOMVENDATI ON.

1 United States v. DuBay, 17 USCMA 147, 37 CMR 411 (1967).
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We hold contrary to appellant’s contentions for the reasons

set forth bel ow
FACTS - | SSUE |

Colonel (Col) M the special court-martial convening
authority, testified at the DuBay hearing that he was stationed
at Tinker Air Force Base (AFB) from 1991 to 1996, first as the
Vi ce Commander, then as the Wng Commander. As the Vice
Commander, he had little contact with the Boy Scouts. Wen he
became W ng Commander, he was asked and accepted, like his
predecessor, to be the District Chairman of one of eight Boy
Scout districts in Cklahoma.

The Wng Commander has a prom nent position at Tinker AFB.
He is the individual on base who interfaces with the conmunity,
i ncl udi ng the Chanber of Commerce, the klahoma City Nei ghborhood
Initiatives Program and the Okl ahoma Mlitary Advisor Conmittee.
Col Malso forned the Okl ahoma City Bonbing D saster Control
Group. He was deeply involved with that Control G oup for nearly
24 hours a day from April 19, 1995, for 10 days, and 12 hours a
day for 6 weeks thereafter.

Prior to beconming District Chairman, an unsal aried position,
Col Ms only contact with the Boy Scouts was as a Scout when he
was a child, and a parent of a Scout from 1986-91. Personally,
he was not overly involved with the Boy Scouts as a youth. He

reached the rank of Star (two |evels bel ow Eagl e Scout) and was
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al so a nmenber of the Order of the Arrow. The district
chai rmanshi p did not consune a trenendous anount of tine --
neeting | ess than once a quarter.

Col M learned of the allegations against appellant from M.
Moore, a full-time paid Scout enployee, at a district meeting.
Col Mcontacted the Staff Judge Advocate (SJA) and took actions
simlar to any case reported to him initiating an
i nvestigation, Bl appointing an Article 328 i nvest | gating officer,
nom nating a slate of court nenbers as per standard operating
procedure, and forwarding the charges to the general court-
martial convening authority. Col Mnever told M. More what
actions he took; nor did M. More ask or pressure himin any
way. Furthernore, Col Mdid not know any of the Scouts who had
made al | egati ons agai nst appellant, and was not contacted by any
fam |y menber.

Appel lant’ s transfer to Tinker AFB from Wi ght Patterson
AFB, where he was adm nistratively assigned but not physically
| ocated while attending college, was solely to ease the
i nvestigation and potential trial and not out of any personal
interest. Since appellant was a Doctor of Phil osophy candi date
in Chemstry at the University of Cklahoma, his transfer to the
Wng at Tinker AFB resulted in himbeing gainfully enployed by

the Director of Environnmental Managenment at the Air Logistics

2 |t was because of the “don’t ask don’t tell” policy that he called the
O fice of Special Investigations and asked themto initiate the investigation.
3 Uniform Code of Mlitary Justice, 10 USC § 832.
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Center. Prior to assigning appellant to the Environnental
Managenent Director, Col Mnmet with appellant and told himthat
he should take all the tinme necessary to work on his defense
because this would be a very stressful time in his life. Wen
not working on his defense, Col Mtold appellant to work hard for
the Director because character evidence nakes a difference at
trial. He then personally drove appellant over to neet the
Director.

At the DuBay hearing, the SJA described Col Ms Boy Scout
role as an “honorary and nom nal position[] in his relations in
the community.” He was nerely a figurehead. When asked by the
defense if being District Chairman was an appoi ntnment duty, he
responded: “[I]t was |ike many of his other duties, an honorary
or a very nom nal duty.”

Col M was not even sure he told the SJA of his position
with the Boy Scouts.

DI SCUSSI ON - | SSUE

Article 1(9), Uniform Code of MIlitary Justice, 10 USC
§ 801(9), defines an “accuser” as

a person who signs and swears to charges, any person

who directs that charges nomnally be signed and sworn

to by another, and any other person who has an interest

other than an official interest in the prosecution of

t he accused.

This provision was first enacted as an anendnent to Article
of War 65. This Article has been described as disqualifying

a person from convening a court-martial who, “by reason of

5
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having preferred the charge or undertaken personally to
pursue it, ... mght be biased against the accused, if
i ndeed he had not already prejudged his case.” WIIliam

Wnthrop, Mlitary Law and Precedents 62 (2d ed. 1920

Reprint); see Arts. 22(b) and 23(b), UCMJ, 10 USC 8§ 822(b)
and 823(b). Moreover, Professor Davis describes an accuser
as one who “initiates a charge out of a hostile aninus
toward the accused or a personal interest adverse to

him...” Ceorge B. Davis, A Treatise on the Mlitary Law of

the United States 20 (3d ed. Revised 1913).

Simlarly, this Court has found that there is a personal
i nterest when the convening authority is the victimof the

accused’'s attenpted burglary, United States v. Gordon, 1 USCVA

255, 2 CWVR 161 (1952); where the accused tries to blackmail the
convening authority by noting that his son was a drug abuser,

United States v. Jeter, 35 M 442 (CVA 1992); and where the

accused has potentially inappropriate personal contacts with the

convening authority’ s fiancée, United States v. Nix, 40 MI 6 (CVA

1994). However, a convening authority is not disqualified

because of “m sgui ded prosecutorial zeal,” United States v.

Voor hees, 50 M) 494 (1999), or where the convening authority

i ssues an order that the accused vi ol at es. United States v.

Tittel, 53 MJ 313 (2000).
Col M had no ani nus towards appellant and sought to ensure
hi s gai nful enpl oynent at Tinker AFB while the investigation was

6
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ongoing. Col Ms role with the Boy Scouts has been properly
described as titular and “an honorary and nom nal” position.EI
The initiation of charges was what any conmander woul d do, and
this is denonstrated by the fact that there were no further
comuni cations after the initial report nade by M. Mbore.
Certainly, Col Mwas not the victim was not an individual being
bl ackrmai | ed, and in fact, took |ess action than the commander in
Tittel. For these reasons, we hold that Col Mdid not have “an
interest other than an official interest” in appellant’s case.
FACTS - | SSUE 11

Prior to appellant’s plea at his trial on Novenber 14, 1995,
the defense was inforned that the victi mwas given a grant of
immunity. However, the victimcontinued in his refusal to
testify, despite the immnity. Defense indicated after a session
under RCM 802, Manual for Courts-Martial, United States (2000
ed.),E]that they had no notice of the imunity given to the
Scout. At the request of the judge, the Governnent gave the
defense a copy of the grant of immunity fromthe Departnent of
Justice, as well as the Tinker AFB Staff Judge Advocate's letter
seeking the grant of imunity. Those docunents describe the

victims age as 16. However, the defense was not given other

4 Commanders and convening authorities, because of their nmilitary positions,
are often called upon to provide services to a host of civic organizations,
both on base and in the surrounding comunities. Wile nothing herein should
di scourage this practice, care should be taken to avoid potentia
di squalification due to an appearance of personal interest in a matter.
S All Manual provisions are identical to the ones in effect at the tine of
appellant’s court-martial.

7
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docunents prepared by attorneys at Bolling AFB and transmitted to
t he Departnent of Justice that msstated the victinis age.

The only notion nmade at that tinme was to dismss the charges
on the basis that Article 125, Uniform Code of MIlitary Justi ce,
10 USC 8§ 925, is constitutionally defective. The defense also
nmoved to dism ss on the grounds that the prosecution of the
accused was in violation of Equal Protection rights under the
Constitution; appellant had been singled out because of his
sexual preference that violated Departnment of Defense Directives.
The judge denied both notions, and they are not at issue in this
case.

DI SCUSSI ON - | SSUE | |

| ssue Il raises questions of standi ng and noot ness.

Assum ng, w thout deciding, that the defense is correct inits
assertion that the Departnent of Justice gave the victiminmunity
under the m staken belief that he was under 16 years of age when
hi s sodonous relationship with appellant occurred, that issue is
now noot. The CGovernnent never called the victimas a w tness.

See United States v. Napol eon, 46 MJ 279, 281-82 (1997); United

States v. Loving, 41 MI 213, 258 (1994) (applyi ng nootness to the

guestion of m sconduct of judge). Secondly, the doctrine of
invited error precludes any relief. The victimwas called by the
defense during the sentencing portion of the trial. Thus, any
error as to the adm ssion of the testinony was invited by the

def ense when they called the witness thenselves. See, e.g.,

8
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United States v. Reid, 46 M] 236 (1997); United States v. Raya,

45 M) 251 (1996); United States v. Schnitzer, 44 M} 380 (1996).

Thirdly, appellant does not have standing to raise the

violation of another’s Fifth Amendnment rights. United States v.

Johnson, 53 MJ 459, 461 (2000); United States v. Colston, 53 M

61, 64 (2000); United States v. Jones, 52 M] 60, 63-64 (1999).

Additionally, the record is clear that appellant pled guilty to
prevent the victimfromfacing the consequences of refusing to
testify after receiving a grant of imunity.

The decision of the United States Air Force Court of

Crim nal Appeals is affirned.



BAKER, Judge (concurring)

A.  Meani ng of Accuser

This case is about the neaning of RCM 601, Manual for
Courts-Martial, United States (1995 ed.), as determ ned by
the plain | anguage of the rule and this Court’s case | aw.
RCM 601(c) states: “An accuser may not refer charges to a
general or special court-martial.” “The term ‘accuser
means a person who signs and swears to charges, any person
who directs that charges nomnally be signed and sworn to

by another, and any other person who has an interest other

than an official interest in the prosecution of the

accused.” Art. 1(9), Uniform Code of MIlitary Justice, 10
USC 8§ 801(9) (enphasis added). This Court’s case |aw puts
further flesh on the neaning of the phrase “other than an
official interest in the prosecution of the accused.”
Personal interests relate to matters affecting the

convening authority’ s ego, famly, and personal property.
A convening authority’s dramatic expression of anger
towards an accused m ght al so disqualify the conmander if

it denonstrates personal aninosity. United States v.

Voor hees, 50 M) 494, 498 (1999). However, an officer need
not act with aninus or anger to becone an accuser. United

States v. Allen, 31 M} 572, 589 (NMCWVR 1990). In applying

RCM 601, this Court has said that we “cannot peer into the
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m nd of a convening authority to determ ne his nental
condition, but we can determne fromthe facts whet her
there is a reasonable probability that his being the victim
of an offense tended to influence a delicate selection.”

United States v. Gordon, 1 USCMVA 255, 261, 2 CMR 161, 167

(1952).
Since its inception, this Court has consistently
applied a contextual RCM 601 test: “[Whether, under the

particular facts and circunstances . . . a reasonable

person would inpute to [the convening authority] a personal
feeling or interest in the outcone of the litigation.”

United States v. Jeter, 35 Ml 442, 445 (quoting United

States v. Gordon, supra at 260, 2 CMR at 166). In

Voor hees, for exanple, the Court |ooked to the record and
found that it “contain[ed] no evidence of personal interest
on the part of the officer acting in appellant’s case[.]”
50 MJ at 499. Congress has not chosen to legislate a
different, nore stringent test, such as those famliar in
ot her contexts based on the possibility of a conflict, or

t he appearance of a conflict.EI

" There are a nunber of inherent and facial tensions within the mlitary
justice systemand the chain of command whi ch arguably create the
appearance of a conflict of interest. The convening authority, for
exanpl e, not only deci des whether to prosecute charges at court-
martial, but is also responsible for selecting the menbers of the

court. Nonethel ess, Congress has not chosen to disqualify the

conveni ng authority from sel ecting nenbers of the jury.
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In United States v. Nix, 40 M} 6 (CVA 1994), the Court

determ ned that the appellant was entitled to a factual
review as to whether the convening authority had a personal
interest in the outcome of litigation, where the appell ant

was charged, inter alia, wth inappropriate contacts with

t he convening authority’s girlfriend (and subsequently
wife). As is clear fromN Xx, this Court has eschewed a per
se rule, or appearance-of-conflict rule, when it conmes to
the nmeaning of the term“accuser.” |f the appearance or
possibility of a conflict was the test, | cannot inmagine a
clearer exenplar than N x, and yet, the case was remanded
to allow the appellant an opportunity to present evidence
on the issue of the convening authority’s “possible bias
agai nst hint and, presuming the truth of the appellant’s
assertions, to determne prejudice. Id. at 7 (enphasis
added) .

Mor eover, the role of an accuser is judged on a
factual continuumrather than with absolute thresholds. In
Allen, the court reiterated that “[t]he basic test for
determ ni ng whet her the convening authority is an accuser
is whether he is ‘so closely connected to the offense that
a reasonabl e person woul d conclude that he has a personal
interest in the matter.’ ... Thus, when a convening authority

directs an action or bases his decision on a personal
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rather than an official interest, he is statutorily
disqualified fromacting as a convening authority.” 31 M

at 585 (quoting Gordon, supra at 261, 2 CVR at 167).

This Court has already recogni zed the applicability of
the contextual Gordon test to this case, stating on renmand:
“At the heart of the granted issue is the foll ow ng

guestion: Was Col. Mso closely connected with this

of fense that a reasonabl e person woul d concl ude that he had

a personal interest in this case?” 49 M} at 234 (enphasis

added). How cl osely connected was Col M? The record

reflects the foll ow ng:

e Col Mwas affiliated with the Boy Scouts of America (BSA)
because he was in a position of conmmunity interface as
W ng Commander and previously as Vice Commander.

* He was not affiliated with the BSA as an adult before or
after he held these official positions.

e There is no indication in the record that appellant’s
troop was within Col Ms district; Col Mtestified that,
to his know edge, it was not.

e Col Mhad never net appellant before his transfer to

Ti nker AFB.

He did not know any of the alleged victins.
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e He viewed his affiliation with the BSA as irrelevant to

appel l ant’ s case.

* He never responded or advised the BSA as to the status of
t he case.

For these reasons, the |lower court found “no evidence
of personal involvenent by Col Min either the
i nvestigation of the charges or the appellant’s transfer to
Ti nker AFB.” Unpub. op. at 3. This factual finding was
not clearly erroneous. Based on these “particular facts
and circunstances” and the | aw as revi ewed above, | concur
in the judgnment of this Court that Col M was not an accuser
for the purposes of Article 1(9). To paraphrase the

analysis in United States v. Tittel, 53 M} 313 (2000), |

find it unlikely, given the nature of the allegation

agai nst appellant, that any conpetent authority woul d not
have referred this case to the Ofice of Special

| nvestigations (OSI) for appropriate investigation.
Moreover, the record reflects that Col Mdid not act out of
a sense of loyalty, duty, or legal obligation to the BSA
after the matter was brought to his attention by M. Moore,
he did not have any contact with the BSA regarding this
matter. |ndeed, he never responded to M. More, as to the

di sposition of his inquiry.
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In hindsight, with all the benefit of retrospect, Col
M m ght have avoided this issue by stepping out of the
process. However, he was not required legally to do so.

B. \aiver

Appel lant is not well situated to conplain. During
di scovery, appellant’s counsel received the statenent of
Paul Moore, the BSA executive who asked Col Mto |ook into
this matter. This four-page statenent includes the
followng reference to Col M

6/3/95 — | talked with Big Teepe [Sic] District

Chairman, Col [M. He indicated the Air Force would

| ook into the case.

The DuBay record indicates that More’s statenment
woul d have been provided to appellant sonetinme after his
di scovery request of Cctober 12, 1995, but prior to Cctober
24, 1995, on which date a subsequent Governnent response to
di scovery states that the Governnent previously provided
the OSI report of investigation to appellant During this
sanme tinme period, appellant would have known that Col M was
taking official actions regarding his case. Anmong ot her
t hings, Col M signed the appointing order for an Article 32
investigation. A copy of this appointing order woul d have
been di ssem nated to defense counsel prior to the

i nvestigation and woul d have been included with the Article

32 investigation report provided to counsel. Appellant
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woul d have had 5 days to submt objections to this report.
RCM 405(j) (4).

On Cct ober 25, 1995, one day after we can be certain
appel l ant was in possession of M. Myore' s statenent, Col M
transmtted to the convening authority a recomnmendation for
a general court-martial. Presumably, appellant and counsel
woul d have been in receipt of a copy of this docunent
before trial as well. Nonethel ess, appellant did not raise
hi s concerns regarding Col Ms possible position as an
“accuser” until his appeal to the Court of Crimnal
Appeal s.

Appel  ant m ght have tested whether Col Mwas an
“accuser” for the purposes of RCM 601(c) prior to the
appel | ate process. However, because the CCA has not erred
in applying RCM 601 to this case, we need not decide
whet her the one sentence in M. More' s statenent provided
a sufficient foundation to find that appellant waived his

RCM 601 claim
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EFFRON, Judge, with whom SULLI VAN, Judge, joins (dissenting):
The majority opinion concludes that it was perm ssible for

Col Mto act as the special court-martial convening authority in

the present case. Col M however, was subject to conflicting

i nterests which precluded himfrom exercising the prosecutori al

di scretion of a special court-martial convening authority under

applicable statutes, rules, and case |law. See Arts. 1(9),

22(b), and 23(b), UCMJ, 10 USC 88 801(9), 822(b), and 823(b);

RCM 401(c) (2)(A), Manual for Courts-Martial, United States (2000

ed.); United States v. Gordon, 1 USCVA 255, 261, 2 CWR 161, 167

(1952); United States v. Nix, 40 MJ 6 (CVA 1994). |

respectfully dissent.

| . BACKGROUND

A. The exercise of prosecutorial discretion by court-marti al
conveni ng authorities

The special court-martial convening authority plays a
pivotal role in the mlitary justice system wth broad
di scretion over the disposition of allegations and charges.
Under RCM 306 and RCM 404, Manual, supra, Col Mhad virtually
unfettered authority to choose anong a variety of options,
including: (1) followthe lead of civilian authorities and take

no action; (2) dism ss any charges that nmay have been preferred;
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(3) take admnistrative action; (4) institute nonjudicial
puni shnment proceedi ngs; (5) refer the charges to a summary
court-martial; (6) refer the charges to a special court-martial;
or (7) order an investigation under Article 32, UCMIJ, 10 USC
8§ 832. After receiving the report of the Article 32
investigating officer, Col Mhad the authority to take any of
the actions available to himprior to the investigation, as well
as the option -- which he exercised -- of forwarding the matter
to a superior commander for consideration of referral to a
general court-martial. See RCM 404(c). Although a
servicenenber’s fate ultinately rests with the forumin which a
case is considered, the exercise of prosecutorial discretion by
the special court-martial convening authority is a critical
deci sion point, particularly in terns of the severity of
possi bl e puni shnent .

To ensure that court-martial convening authorities exercise
their considerable discretion with objectivity and w t hout
i nfluence of personal interest, Articles 22(b) and 23(hb)
prohi bit a commandi ng officer from convening a general or
special court-martial when that officer is an “accuser.” The
definition of “accuser” under the Code includes a “person who
has an interest other than an official interest in the
prosecution of the accused.” Art. 1(9); see also RCM 401(c)(2).

A conmmandi ng officer who is disqualified fromfunctioning as a
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conveni ng authority because he or she is an accuser nust forward
the charges for disposition by a superior convening authority.
See Arts. 22(b) and 23(b); RCM 504(c)(3), Manual, supra.
B. The rel ationship between Col Ms interests and the
i nvestigation of appell ant

As we noted in our initial review of this case, “At the
heart of the granted issue is the follow ng question: Ws Col M
so closely connected with this offense that a reasonabl e person
woul d concl ude that he had a personal interest in this case?”
49 M) at 234. The factual background concerning Col Ms
interest is detailed in the record of the proceedi ngs we ordered

under United States v. Dubay, 17 USCVA 147, 37 CMR 411 (1967).

Wien Col M assumed command of the 72" Air Base Wng at Tinker
Air Force Base (AFB) in July 1994, |ocal Boy Scout officials
asked himto be Chairman of the Big Teepee District of the Boy
Scouts, one of eight districts in Cklahoma. Col Minitially
declined the request, but he reconsidered and decided to serve
as Chairman because “he thought he could get good people to pay
attention to them|[the Boy Scouts organization] and to help them
rai se noney[.]” The Council held 6 binonthly neetings each
year, and Col M attended “approxi mtely 4” of the 6 neetings.
As Chairman of the Big Teepee District, Col M *“was
automatically also a nenber of the Board of Directors for the

Last Frontier Council . . . a separately incorporated |ocal Boy
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Scout council serving central, western, and sout hwestern
portions of the State of Cklahoma.” The Board of Directors
exerci sed responsibility over the annual fundraising canpaign.
As a nenber of the Board, Col M “was responsible for contacting
10 to 12 fairly prom nent people in the comunity and giv[ing]
each of thema list of nanes to call and ask for noney on behal f
of the Boy Scouts.”

M. Paul More, a central figure in the events that led to
appellant’s court-martial, was the Executive Director of the
Last Frontier Council. As a salaried enployee of the Boy
Scouts, he was responsible for the day-to-day operations of the
Counci | and accountable to the Council’s Board of Directors. In
Novenmber 1994, M. Mbore heard of alleged sexual relationships
bet ween appel |l ant, who then was an assi stant scoutnmaster of a
troop, and several Boy Scouts. After “verif[ying] the
information in his own mnd,” M. Mpore confronted appellant,
who confirmed one such relationship. M. More thereupon
suspended appel lant’ s i nvol venent in the Boy Scouts.

After this neeting, M. More contacted civilian “local |aw
enforcement officials to explore possible investigation
concerning Captain Dinges’ conduct.” The civilian officials
advi sed M. More that because appellant’s alleged relationship

i nvol ved an individual who was ol der than 16 years of age, the
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age of consent in Cklahoma, the civilians “were not interested

H

i n prosecuting” appellant.

On June 3, Col Mattended the Last Frontier Council neeting
at the Scout Service Center in klahoma Cty. M. Moore
approached Col M who was wearing his Air Force uniform and
“indicated that he had received information about an i nproper
rel ati onship between Captain D nges and a Boy Scout.” M. Moore
asked “if this was sonething that the Air Force should be aware
of ,” and Col M responded that “he was not sure, but that it was
sonmething the Air Force should I ook into and an investi gator
woul d contact M. Moore.”

Later that day, Col Mcontacted his Staff Judge Advocate,
who confirmed that the matter fell “within the scope of matters
for investigation.” The follow ng day, Col M provided the Ar
Force O fice of Special Investigations (OSI) with the
information he received from M. More. The OSI, in turn,
obt ai ned perm ssion to open an investigation from appellant’s

commander at the Air Force Institute of Technol ogy (AFIT).

C. Col Ms exercise of prosecutorial discretion

I n August, appellant’s commander was advi sed that the

“ The record also indicates that in May 1995, M. More heard of contact

bet ween appel l ant and two 15-year old Boy Scouts, but it does not provide any
details, and this informati on was not reflected in the charges agai nst

appel | ant .
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i nvestigation was conplete, that there was “sufficient
information to disenroll Captain D nges” fromthe PhD programin
which he was a full-tinme student, and that the *“reconmended
approach” was to transfer control of appellant fromthe AFIT to
Ti nker AFB. The commander agreed and called Col Mto determ ne
whether it was possible to transfer appellant to an organi zation
at Tinker AFB “while the court process was being facilitated.”
Col M agreed to the reassi gnnent of appellant. Appellant was
designated as a “special assistant” to Col M and he was
assigned to work in the Environnmental Managenent Directorate.

Col Mdirected an Article 32 investigation into the
al l egations, and the investigating officer reconmended that
charges be referred to trial by a general court-martial. Col M
forwarded this reconmmendation to the general court-martial
convening authority with his concurrence and reconmended the
names of possible court-nenbers. Col Mdid not disclose his
affiliation with the Boy Scouts of Anerica when he forwarded his

recommendation to the general court-martial convening authority.

1. DI SCUSSI ON

Col M held high-level positions of responsibility in the
Boy Scout organization. He was a District Chairman and, in that

capacity, served as a nmenber of the Council’s Board of
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Directors. As such, he owed a fiduciary duty of loyalty to the
Boy Scouts. See kla. Stat. Ann. tit. 18, § 1006B.7.a;

Resol ution Trust Corp. v. Geer, 911 P.2d 257, 261 n.9 (Kl a.

1995); WIlson v. Harlow, 860 P.2d 793, 798 (Ckla. 1993). This

was nore than a nom nal position. An inportant elenment of his
responsibilities involved using his influence to persuade
persons of means to financially support the Boy Scouts.

The subject of honobsexuality is a highly charged matter for

both the Boy Scouts, see Boy Scouts of Anerica v. Dale, 530 U S

640, 644 (2000) (sustaining the Boy Scouts’ First Anendnent

right to eject an admtted honbsexual assistant scoutnaster from
adul t nmenbership), and for the arned forces, see 10 USC § 654
(policy concerning honosexuality in the arnmed forces). Wth
respect to the allegations against appellant, the inpact on each
entity was not necessarily the same. Because the inpact could
vary, there was a reasonable possibility that each

organi zation's assessnent of the proper disposition of the
charges, and the factors considered in that process, would
differ.

The potential conflict between Col Ms personal interest in
the inpact the allegations m ght have on his fundraising and
other activities with the Boy Scouts, on the one hand, and his
role as appellant’s Air Force comrander, on the other, is

precisely the type of situation that Congress sought to avoid
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when it disqualified an accuser fromserving as a special or
general court-martial convening authority. W need not question
Col Ms good faith, self-assessnent of inpartiality to find that
his personal interest disqualified himfromserving as a speci al
court-martial convening authority. The majority finds it
noteworthy that Col Mwas not the victimof appellant’s conduct,
and that he was not bl acknailed by appellant. The test,

however, is not whether a commander exhibited bias or prejudice,
but sinply whether the commander had “an interest other than an
official interest in the prosecution of the accused.” Art. 1(9).
Because Col M had such an interest, he was disqualified from
exercising authority over appellant’s case and shoul d have
notified the general court-martial convening authority under RCM
401(c)(2). Under these circunstances, the findings and sentence
shoul d be set aside and the case should be returned to the Judge
Advocate General with authority to order a rehearing. See N X,

40 M) at 8.
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