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Judge G ERKE delivered the opinion of the Court.

A general court-martial convicted appellant, contrary to his
pl eas, of conspiracy to wongfully possess a controlled substance
with intent to distribute it (2 specifications), violation of a
regul ati on by possessing an unregistered firearm and possession
of a controlled substance with intent to distribute it (3
specifications), in violation of Articles 81, 92, and 112a,

Uni form Code of MIlitary Justice, 10 USC 88 881, 892, and 912a,
respectively. He was al so convicted, contrary to his pleas, of
transferring a firearmw th know edge that it would be used in a
drug trafficking crime, in violation of 18 USC 8§ 924(h) (4
specifications); know ngly nmaking false and fictitious statenents
in connection with the acquisition of a firearm in violation of
18 USC 8§ 922(a)(6) (3 specifications); and know ngly transferring
afirearmto a non-resident of the state, in violation of 18 USC
§ 922(a)(5) (2 specifications). The violations of Title 18 of
the United States Code were assimlated under clause 3 of Article
134, UCMJ, 10 USC § 934 (“Crimes and offenses not capital”).

The court-martial sentenced appellant to a di shonorable
di scharge, confinenent for 15 years, total forfeitures, and
reduction to the | owest enlisted grade. The convening authority
approved the sentence and gave appellant adm nistrative credit
for 185 days of pretrial confinenent. The Court of Crimnal
Appeal s set aside the conviction of one violation of 18 USC §
922(a)(6) (making a false and fictitious statenment in connection
with the purchase of a firearm. The court affirnmed the
remai ning findings of guilty, and it reassessed and affirned the

sentence. 53 M] 685, 702 (2000).
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This Court granted review of the foll ow ng issue:

WHETHER THE GOVERNMENT FAI LED TO PROCESS APPELLANT' S
REQUESTS FOR | MMUNI TY FOR CERTAI N CI VI LI AN W TNESSES, | N
VI OLATI ON OF APPELLANT’ S DUE PROCESS RI GHTS AND RI GHT TO
PRESENT A DEFENSE UNDER THE FI FTH AND SI XTH AMENDVENTS TO
THE CONSTI TUTI ON OF THE UNI TED STATES.

For the reasons set out below, we affirm

Factual Background

Appel I ant and his brother, Janmes lvey, grew up in Gary,
| ndi ana. Three of appellant’s boyhood friends, Douglas Parrett
and two brothers, Frank and Deon McFadden, were nenbers of the
Gangster Disciples, a nationwi de gang that originated in the
Chicago, Illinois, area. Appellant was stationed at Fort Carson,
near Col orado Springs, Colorado. He and a local friend, Darryl
Washi ngton, were nenbers of a Gangster Disciples chapter in
Col orado Springs. Appellant did not know that Darryl Washi ngton
was an informant for the Bureau of Al cohol, Tobacco, and
Firearnms, Departnment of the Treasury (ATF).

In early 1996, appellant and Darryl Washington nmet with
Dougl as Parrett and the McFadden brothers in Gary, Indiana. At
the neeting, appellant told themthat another Fort Carson
soldier, Private (PVT) Alfonso Miurray, had bragged about his
ability to obtain large quantities of marijuana in El Paso,
Texas, where Murray and appel |l ant previously had been stationed.
Two drug-buying trips to El Paso ensued, resulting in purchases
of 40 pounds of marijuana in February 1996 and 50 pounds of
marijuana and 1 kilo of cocaine in April 1996. Between the first
and second trips, PVT Murray was arrested on drug charges, and he

becane an i nformant for ATF
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Appel I ant was charged with two conspiraci es and nunerous
firearns offenses related to the conspiracies. Hs alleged co-
conspirators were PVT Murray, Janes |vey, Douglas Parrett, and
Deon McFadden. The facts surrounding the formation of the
conspiracies and the acts in furtherance of the conspiracies are
set out in detail in the opinion below 53 M} at 687-88.

On May 9, 1997, defense counsel gave trial counsel a request
that the convening authority grant inmmunity to four civilian
wi t nesses: Janes |vey, Deon McFadden, Frank MFadden, and Dougl as
Parrett. On the same day, the defense filed a notion requesting
the mlitary judge to abate the proceedi ngs and requested a
continuance. The request for a continuance recited nunerous
grounds, including the pending request for imunity.

The imunity request stated that all four civilian w tnesses
were awai ting sentencing and woul d i nvoke their privil ege against
self-incrimnation if called to testify. The request for
immunity and the request for abatenment both recited that, if the
four witnesses received imunity, they would provide excul patory
testinmony. James lvey would testify “that [appellant] was not
part of a conspiracy as alleged in Specifications 1 and 2 of
Charge |I.” Deon MFadden' s attorney told appellant’s civilian
attorney that he “had favorable information about [appellant’s]

i nvol venent” but could not be nore specific because of the
attorney-client privilege. Appellant’s defense counsel stated
t hat Frank McFadden had refused to talk to them but that “from
ot her sources, the defense expects he will also testify that

[ appel  ant] was not part of the conspiracy, and that M. Frank

McFadden was the owner of the Calico rifle described in
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Specification 3 of Charge I1.” Douglas Parrett also refused to
talk to defense counsel but “[f]rom other sources, the defense
expects he will testify that [appellant] was not part of the
conspiracy,” and that the gun shop owner “was not deceived
regardi ng who were the true purchasers of the weapons descri bed
in Charge IV.” Defense counsel represented at trial that Dougl as
Parrett told appellant’s nother that appellant was not invol ved
in the charged conspiraci es.
The court-martial convened three days |later, on May 12,
1997, to consider several matters, including appellant’s notion
for abatenment. As of that date, appellant’s immnity request had
not been presented to the convening authority. Furthernore, the
request for imunity had not been forwarded to the Judge Advocate
Ceneral for transmttal to the United States Attorney General.
Trial counsel inforned the mlitary judge that the four w tnesses
“all pled guilty to various offenses” but were awaiting
sentencing. Trial counsel infornmed the mlitary judge that a
menber of the Staff Judge Advocate’'s O fice contacted the
Assistant U. S. Attorney who prosecuted the four w tnesses, and he
stated that “they do not intend to grant theminmunity.”
Finally, trial counsel informed the mlitary judge that PVT
Murray had been granted immunity.
The mlitary judge nade the foll ow ng findings of fact
regardi ng the request for inmunity:
1. The aforenentioned w tnesses [Janes |vey, Deon
McFadden, Frank McFadden, and Dougl as Parrett] were
targeted for prosecution and are awaiting sentence

after being found guilty of offenses simlar to those
whi ch the accused is facing.
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2. The aforenentioned w tnesses are alleged as co-
conspirators with [appellant] in crimnal offenses;
that is, Specifications 1 and 2 of Charge | alleging
viol ations of Article 81 of the Uniform Code of
Mlitary Justice.

3. The aforenentioned witnesses will invoke their
rights against self-incrimnation if called to testify
Wi t hout imrunity.

4. The defense has asserted that M. Janmes lvey who is
the brother of [appellant] will testify that

[ appel lant] is not involved in either conspiracy
charged in Specifications 1 and 2 of Charge |

5. The defense has not been able to talk with any of
the remai ning three w tnesses.

6. The defense has asserted that M. Doug Parrett has
talked with the nother of [appellant] and that
[appellant’s] nother will say that M. Parrett told her
that [appellant] was not involved in the conspiracies.
7. The court does not find under the circunstances of
this case that the governnment has engaged in
di scrimnatory use of immunity to obtain a tactica
advant age; nor, intended to disrupt the judicial fact-
finding process; nor, that the governnment through
overreachi ng has forced these witnesses to invoke their
privil ege agai nst self-incrimnation.

Based on these findings, the mlitary judge denied the notion to

abat e the proceedi ngs.

The trial on the nerits comrenced on May 14, 1997. The
prosecution case consisted of seized drugs, firearns, and
docunents; vi deotaped gun transactions; tape-recorded
conversations; the testinony of a gun shop owner and one of his
enpl oyees; the testinmony of nunerous |aw enforcenent agents; the
testimony of PVT Kim Rush, who drove appellant’s vehicle during
the first drug-buying trip; and the testinony of Darryl
Washi ngton and PVT Murray, governnent informants.

The only governnent w tness who testified with a grant of

immunity was PVT Murray. PVT Murray was not a hel pful wtness
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for the prosecution. On cross-exam nation, he testified
repeatedly that appellant was not part of the two charged
conspi raci es.

The defense case consisted of the testinony of appellant’s
not her and Danmond McCready, the “governor” of the Col orado
Springs chapter of the Gangster Disciples. Both wtnesses
presented testinony intended to show that appellant was not a
menber of the Gangster Disciples.

After the trial but before the convening authority’s action,
appel  ant agai n requested that James |vey, Douglas MFadden, and
Dougl as Parrett be granted inmmunity. The Staff Judge Advocate
i nfornmed the convening authority that the Assistant U S. Attorney
woul d not support a request for immunity. By this tinme, Deon
McFadden, Frank MFadden, Janmes |vey, and Douglas Parrett had
been sentenced to confinenent for 60 nonths, 13 nonths, 30
nmont hs, and 60 nont hs, respectively. In accordance with his
Staff Judge Advocate’s reconmendati on, the convening authority
denied the request for imunity. The request was never forwarded
to the United States Attorney General.

The Court of Crimnal Appeals found that it could not be
determ ned fromthe evidence of record “whether the convening
authority was ever asked, prior to trial, to deny or forward the
defense imunity request.” 53 M} at 692. The court also found
that “the parties to the trial treated the request as denied.”
Id. Finally, the court below noted that the defense nmade no
objection to the mlitary judge ruling on the inmunity request

w t hout action by the convening authority. Id.
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Di scussi on

Appel I ant now contends that the Governnment violated RCM 704,
Manual for Courts-Martial, United States (2000 ed.),EI and Arny
regul ations by not forwarding the imunity request to the United
States Attorney General. He further contends that the mlitary
j udge abused his discretion by refusing to grant a conti nuance
until the convening authority ruled on the request for immunity
and by refusing to abate the proceedings. He asserts that the
mlitary judge' s abuse of discretion violated his right under the
Si xth Amendnment to present a defense. He also asserts that it
was |ikely the Attorney General would have granted the imunity
request, since prosecution of all four w tnesses had been
conpleted. Finally, he asserts that the four w tnesses would
have provi ded evidence that was material and excul patory and
woul d have corroborated PVT Murray’s testinony.

The Governnent argues that the convening authority is not
required to forward a request for imunity to the Attorney
Ceneral if he denies it. It also argues that the mlitary judge
correctly denied the notion for abatenent. Finally, the
Government argues that the four w tnesses’ testinony was not
clearly excul patory, making any error in denying the notion for
abat enment harm ess.

Article 46, UCMI, 10 USC § 846, entitles the prosecution,
defense, and the court-martial to “equal opportunity to obtain
wi t nesses and ot her evidence in accordance with such regul ati ons

as the President may prescribe.” The President has promnul gated

tAl'l Manual provisions are identical to the ones in effect at the
time of appellant’s court-martial.
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several rules to inplement Article 46, including RCM 704,
subsection (e) of which provides:

Unless limted by superior conpetent authority, the
decision to grant inmunity is a matter within the sole
di scretion of the appropriate general court-martial
convening authority. However, if a defense request to
i mmuni ze a Wi tness has been denied, the mlitary judge
may, upon notion by the defense, grant appropriate
relief directing that either an appropriate conveni ng
authority grant testinonial inmunity to a defense
witness or, as to the affected charges and
specifications, the proceedi ngs agai nst the accused be
abat ed, upon findings that:

(1) The witness intends to invoke the right
agai nst self-incrimnation to the extent permtted by
law if called to testify; and

(2) The CGovernnent has engaged in discrimnatory
use of imunity to obtain a tactical advantage, or the
Government, through its own overreaching, has forced
the witness to invoke the privil ege agai nst self-
incrimnation; and

(3) The witness’ testinony is material, clearly
excul patory, not cunul ative, not obtainable from any
ot her source and does nore than nerely affect the
credibility of other wtnesses.

A convening authority may not del egate the authority to grant
immunity. RCM 704(c)(3).

A general court-martial convening authority may grant
immunity to civilians not subject to the UCMI “only when
specifically authorized to do so by the Attorney General of the
United States or other authority designated under 18 USC § 6004.”
RCM 704(c)(2). The Manual for Courts-Mrtial provides the
fol | ow ng gui dance:

When testinmony or a statenent for which a person
subject to the code may be granted immunity may rel ate
to an offense for which that person could be prosecuted
ina United States District Court, imunity should not

be granted without prior coordination with the
Department of Justice. Odinarily coordination with
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the local United States Attorney is appropriate.
Unl ess the Departnment of Justice indicates it has no
interest in the case, authorization for the grant of
i munity should be sought fromthe Attorney General. A
request for such authorization should be forwarded
t hrough the office of the Judge Advocate General
concerned. Service regulations may provi de additional
gui dance. Even if the Department of Justice expresses
no interest in the case, authorization by the Attorney
CGeneral for the grant of immunity nay be necessary to
conpel the person to testify or nake a statement if
such testinony or statenent would nake the person
liable for a Federal civilian offense.

RCM 704(c) (1) Di scussion.

The inplenmenting Arny regul ation requires that when a
witness is not subject to the UCM], or the Departnent of Justice
expresses an interest in the case, the file will be forwarded to
t he Judge Advocate General for coordination with the Departnent
of Defense and the Departnent of Justice, and approval by the
Attorney Ceneral. The file nust include a draft order to
testify, along with “findings that the witness is likely to
refuse to testify on Fifth Amendnent grounds and that the
testinmony of the witness is necessary to the public interest.”
Para. 2-4c(1l), Arnmy Regulation 27-10 (20 Sept 1999).EI

Al'l three prongs of RCM 704(e) nmust be net before a mlitary
j udge may overrul e the decision of the convening authority to

deny a request for imunity. United States v. Richter, 51 M

213, 223 (1999). RCM 704(e) “recogni zes the view of a majority
of the federal courts that there is no right to grants of
i munity under the Fifth or Sixth Amendnents.” Id.

A mlitary judge s decision not to abate the proceedings is

reviewed for abuse of discretion. 1d. A mlitary judge' s

2This provision is identical to the one in effect at the tinme of
appellant’s court-martial .

10



United States v. lvey, No. 00-0702/ AR

findings of fact will not be overturned on appeal unless they are
clearly erroneous. W reviewthe mlitary judge s concl usions of

| aw de novo. See United States v. Smth, 53 M} 168, 170 (2000)

(Article 13, UCMJ, 10 USC § 813, violation); United States v.

Wiite, 48 MJ 251, 257 (1998) (evidentiary ruling); United State

v. Wean, 45 M} 461, 463 (1997) (adequacy of representation).

The first question is whether a convening authority nust
forward an immunity request for sonmeone not subject to the UCMI
to the Attorney General if he intends to deny it. W answer this
guestion in the negative. The literal |anguage of RCM 704(c) (2)
restricts a convening authority’s power to grant such imunity:
he may grant it “only when specifically authorized to do so by
the Attorney Ceneral” or his authorized designee. The rul e does
not limt his power to deny such a request for imunity under
RCM 704(e). The purpose of RCM 704(c)(2) is to avoid interfering
with the prosecution of civilian federal cases. Denying a
request for imunity has no inpact on civilian prosecutions.

The Arny regulation |ikew se contenplates that the file wll
be forwarded only when the convening authority desires to grant
immunity, because it requires that the file include a draft order
to testify and a finding that the testinony is necessary.
| mportantly, nothing in the record suggests that the convening
authority desired to grant immnity. Therefore, we hold that the
convening authority was not required to forward the request to
the Attorney Ceneral.

The second question is whether “the governnment failed to

process appellant’s requests for immnity.” Because RCM

11
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704(c) (3) prohibits delegation of the authority to act on
requests for immnity, a trial counsel or Staff Judge Advocate
woul d violate the rule if he or she de facto denied a request for
immunity by withholding it fromthe convening authority. The
rule contenplates that all requests for imunity, fromeither the
prosecution or the defense, will be submtted to the convening
authority for a decision.

The court below found that it could not be determ ned from
the record whether the convening authority informally acted on
the request at any tine before he formally denied it after trial.
It is clear fromthe record, however, that at the tine of the
first Article 39(a)E|session on May 12, the convening authority
had not formally responded to defense counsel and had not
forwarded the request to the Attorney General. The record does
not indi cate whether the convening authority was infornmed of the
immunity request before the mlitary judge preenpted the issue by
deci ding that the request was de facto deni ed.

The court below found that the parties treated the request
as deni ed, w thout defense objection. W have reservations about
this finding, because the defense specifically asked the mlitary
judge to grant a continuance, reciting that the immunity request
was pending. In our view, this request for a continuance was
i nconsi stent with agreeing that the request had been deni ed.

We need not deci de, however, whether the mlitary judge
erred by treating the situation as a de facto denial, because any
error was harmess. It is clear fromthe record that if the

conveni ng authority had been pressed for a formal response, he

12
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nost probably woul d have denied the request. It is highly
unlikely that the convening authority woul d have forwarded the
request over the objection of the Assistant U S. Attorney, or
that the Attorney General would have approved it despite the
objections of the Assistant U S. Attorney. Finally, the
convening authority’ s denial of the request when the defense
renewed it after the trial is strong evidence that he did not
intend to grant it before trial. W are satisfied that any error
in failing to present the inmunity request to the convening
authority before the trial on the nerits began did not have a

“substantial influence” on the findings. See United States v.

Pabl o, 53 MJ 356, 359 (2000); United States v. Pollard, 38 Ml 41,

52 (CMA 1993), quoting Kotteakos v. United States, 328 US 750,

765 (1946).
Finally, we reject appellant’s argunent that any error was
of constitutional dinmension. That position was rejected in

Ri chter, supra, and the cases cited therein.

The remai ning question is whether the mlitary judge abused
his discretion by refusing to abate the proceedings. W hold
that he did not. The mlitary judge correctly applied the three-
pronged | egal test set out in RCM 704(e), and he found that the
second prong was not net, i.e., that there was no discrimnatory

use of immunity or governnent overreaching. See Richter, supra.

The mlitary judge' s finding of fact was not clearly erroneous.
The prosecution relied primarily on the testinony of |aw
enf orcenment agents, docunentary and real evidence, video and

audi o tape recordings, and the testinony of coconspirators who

sUCMJ, 10 USC § 839(a).

13
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did not receive immnity. The only prosecution w tness who
received imunity was PVT Murray, a governnent informant, who
arguably turned out to be helpful to the defense.

The third prong al so was not nmet because the proffered
testimony was not “clearly excul patory.” The vague proffers of
testinmony anmounted to no nore than |egal concl usions that
appel l ant was not guilty. Furthernore, they were secondhand and
t hi rdhand hearsay in sone instances. The vague |egal concl usions
were cumrul ative to the much nore factually detail ed testinony of
PVT Murray, but they contained virtually no specific facts that
woul d corroborate PVT Murray’'s testinony. Finally, even though
the civilian witnesses had been tried and sentenced when the
convening authority acted on appellant’s case, appellant did not
of fer the convening authority, the court below, or this Court
nore specific offers of expected testinony after the civilian
prosecuti ons were conpl et ed.

Deci si on
The decision of the United States Army Court of Crim nal

Appeal s is affirnmed.
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