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Judge SULLI VAN del i vered the opinion of the Court.

During August of 1997, appellant was tried by a general
court-martial conposed of officer nenbers at Peterson Air Force
Base, Col orado. Pursuant to his pleas, he was found guilty of
four specifications of wongful use of controlled substances
(marijuana, lysergic acid diethylam de, nethanphetam ne, and
psilocybin), in violation of Article 112a, Uniform Code of
Mlitary Justice, 10 USC 8§ 912a. On August 19, 1997, he was
sentenced to a bad-conduct discharge, confinenent for 9 nonths,
and reduction to the | owest enlisted grade. The conveni ng
authority approved the sentence on Cctober 14, 1997. The Air
Force Court of Crimnal Appeals affirmed the findings and the

sentence in an unpublished opinion. See United States v.

Yar br ough, No. 32964 (A . F.C.Crim App. June 21, 2000).

On Novenber 28, 2000, this Court granted review of the

foll ow ng i ssue assi gned by appellant:

WHETHER THE M LI TARY JUDGE ERRED I N

ADM TTI NG APPELLANT’ S SUBSTANCE ABUSE

RECORDS.
We hold that the mlitary judge did not err under Air Force
regul ati ons when she admtted appel |l ant’s substance abuse records

as government evidence during the sentencing phase of his court-

martial. See United States v. Avery, 40 M} 325 (CMA 1994).
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The record before us shows that in early 1997, special agents
fromthe Air Force Ofice of Special Investigations (AFCSI)
identified appellant as being involved with a group of airnen who
used illegal drugs. He was called in for an interview with AFCSI
on March 4, 1997, where he adm tted extensive drug use and signed
a witten confession detailing it. Appellant’s commander
preferred charges against himon June 25, 1997, and on August 12,
1997, appellant referred hinmself to an Air Force nental health
clinic for a substance abuse evaluation. At appellant’s court-
martial, trial counsel offered appellant’s witten confession and
his medical records with respect to his substance abuse
eval uation as part of the Governnent’s sentencing case-in-chief,
and the mlitary judge received them w thout objection fromthe
defense. Appellant’s nmedical records nade reference to pre-
service marijuana use, service-related drug use, underage
dri nki ng, and various other instances of uncharged m sconduct.

Prosecuti on Exhi bit 5.

As a general introductory nmatter, we note that 42 USC §
290dd-2(a) (1992) provides that “[r]ecords of the identity,
di agnosi s, prognosis, or treatnent of any patient which are
mai ntai ned in connection with the perfornmance of any program or
activity relating to substance abuse . . . treatnent . . . shall
be confidential.” Subsection (c), entitled “Use of records

in crimnal proceedings,” further states that “[e]xcept as
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aut hori zed by a court order granted under subsection (b)(2)(C of

this section, no record referred to in subsection (a) of this

section

char ges

patient.

bl anket

section

may be used to initiate or substantiate any crim nal

agai nst a patient or to conduct any investigation of a

" Neverthel ess, subsection (e) expressly limts this

of confidentiality. It states: “The prohibitions of this

do not apply to any interchange of records—1) within the

Uni formed Services or within those conponents of the Departnent

of Veterans Affairs furnishing health care to veterans; or (2)

bet ween

Ar

such conponents and the Unifornmed Services.”

Force Instruction (AFlI) 51-201, Adm nistration of

Mlitary Justice (25 April 1997), however, states:

8.3. Use of Confidential Drug or Al cohol
Abuse Records. Federal statutes and

regul ations restrict the disclosure of
records as to the identity, diagnosis,
prognosis, or treatnment of drug and

al cohol abusers under the Federal drug and
al cohol abuse prevention progranms. Refer
to 42 USC § 290dd- 3.

8.3.1. Although these statutes and
the federal regul ations exenpt from
their prohibitions the interchange of
records entirely wthin the Arned
Forces (42 CFR §8 2.12 (1982)), the Air
Force adopted the standards as a
matter of policy, with the limted
exceptions in AFl 36-2702 [sic],
Soci al Actions Education [sic]
Program

8.3.2 Disclosure of these records is
permtted at the request of, and
wth witten consent of, the
accused-pati ent:
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8.3.2.1. As evidence for the
def ense before findings.

8.3.2.2. As evidence in
mtigation or extenuation in
present enci ng proceedi ngs.

8.3.2.3. After trial in
support of clenency or

cl enmency petitions to TJAG or
SAF.

8.3.3 Foll ow the procedure outlined
in 42 CFR § 2.31 in authori zing

rel ease of the records by the
accused-patient. Avoid discussion
of the records in open court to the
extent feasible.

8.3.4. Only rel ease necessary and
rel evant portions of the records for
purposes of . . . 8.3.2. An accused
cannot sel ectively authorize

di scl osure of the records to m sl ead
the court or other parties to the
trial (e.g., disclosing favorable
early records, but not |ater ones
indicating regression). |If there is
reason to believe an accused is

sel ectively authorizing disclosure,
either resolve the matter anong
counsel, or by an in canera revi ew
of the records by the mlitary

j udge.

8.3.5 Drug and al cohol abuse
records may be disclosed at trial
wi t hout the consent of the accused
to rebut or inpeach evidence
presented by the accused. See U. S.
v. Evans, 20 MJ 504 ( AFCVR 1985).
US. v. Fenyo, 6 MJ] 933 (AFCMR
1979), pet. denied, 7 Ml 161 (CMVA
1979).

(Enmphasi s added.)

Appel | ant contends that adm ssion of a two-page excerpt from
hi s substance abuse records as part of the Governnent’s case-in-

chi ef on sentencing violated the above Instruction and AFl 36-
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2701, Social Actions Program (15 August 1994). In this regard,
he particularly notes paragraph 4.14 of this Air Force
Instruction, entitled “Maintaining Confidentiality of SA

[ Subst ance Abuse] Records and Information,” which states the

fol | ow ng:

4.14.1.1. Only disclose the identity,

di agnosi s, prognosis, or treatnent of
clients for purposes authorized by |aw.

Do not introduce records against the
menber in a court-martial. Carefully
review all SA records, 1ncluding case
files, before their release to ensure that
the rel ease doesn’t violate these

st at ut es.

(Enmphasi s added.) On these regul atory grounds, appellant clains
that the mlitary judge comritted plain error by admtting, as
part of the prosecution s sentencing case-in-chief, portions of
hi s substance abuse eval uati on containi ng adm ssions to various

acts of uncharged m sconduct.

The Governnent counters, however, that these are not the only
regul atory provisions bearing on the use of substance abuse
records in courts-martial. It cites paragraph 5.12 of the above-
noted Air Force Instruction, entitled “Using Evaluation Results,”

whi ch provi des:

5.12. 1. Except in cases of self-
identification, Information concerning
personal SA that the client provides in
response to evaluation questions nmay be
used against the client in a court-nmarti al
or on the issue of characterization in an
adm ni strative separation proceeding. You
may i ntroduce such evidence for other
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adm ni strative purposes or for inpeachnent
or rebuttal purposes in any proceeding in

which the client introduced evidence of SA
(or lack thereof). You may al so base

di sciplinary or other action on

i ndependent|y derived evidence of SA

(Enmphasi s added.) Neverthel ess, pointing to the second sentence
of this regulation, appellant argues that even in cases of non-

self-identification, this substance abuse informati on cannot be

used in the Government’'s case-in-chief, as done in his case.

W initially note that the record in this case nmakes cl ear
that appellant did not refer hinmself for substance abuse
eval uation until after charges had been preferred by his
commander. (Charge Sheet and P.E. 5). He was not self-
identified as defined in paragraph 5.5 of AFI 36-2701, supra.
The Court of Crimnal Appeals considered this fact crucial in

appl yi ng the above regulatory provisions. It said:

W interpret [f 5.12.1] as allow ng the
use of substance abuse information for
i npeachnent or rebuttal purposes in cases
of self-identification. |In all other
cases, use of an individual’s substance
abuse information in a court-martial 1Is
not restricted by AFl 36-2701, if
ot herw se adm ssi bl e under the rul es of
evi dence.

The appellant’s case is not one of
self-identification. He sought substance
abuse counseling after he had been
appr ehended for his drug invol venent,
after his confession to the AFCSI, and
after his conmander preferred court-
martial charges against him Under these
ci rcunst ances, information concerning his
per sonal substance abuse coul d be used
against himin a court-martial. AFl 36-
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2701, 1 5.5.1.2. Furthernore, when the
appellant failed to object to the
introduction of his records at trial, he
effectively consented to their rel ease.

Unpub. op. at 3 (first enphasis added).

The chal | enges rai sed by appellant call for a |egal
construction of the above Instructions. W believe the Court of
Crim nal Appeals’ construction of these Instructions was

reasonabl e, and we adopt it. See United States v. Shavrnoch, 49

M) 334, 338 n.2 (1998); see also United States v. Roach, 29 M

33, 36 (CMVA 1989)(“We defer to this service court’s [Coast CGuard

Court of MIlitary Review] construction of its own regul ations.

7Y

In support of the lower court’s regulatory view, we note that
AFl 51-201 nakes clear that, although the Air Force has generally
adopted civilian standards for confidentiality of statenents of
substance abuse patients, there are exceptions to this rule which
are delineated in AFl 36-2701, supra. Morreover, although sone
tension m ght be perceived as existing between the broad, non-use
| anguage of paragraph 4.14.1.1., and the specific-use |anguage of
paragraph 5.12.1 of AFlI 36-2701, it is generally understood that
the nore specific provisions prevail over the nore general. See

2A Sutherland Statutory Construction § 46:05 at 177-78 (6th ed.

2000). Finally, although the defense readi ng of paragraph 5-12.1
of AFl 36-2701 is technically plausible, it is inconsistent with
a simlar confidentiality scheme for voluntary disclosures to

command aut hority provided in paragraphs 5.5.1.1.2 - 5.5.1.3 of
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this same Instruction and the Air Force’ s general regul atory

approach to these matters. See United States v. Avery, 40 M at

327-28 (noting the inmportance of self-identification as a
triggering factor in Air Force drug-patient confidentiality

program; see generally Sutherland, supra at 154 (“whole statute

interpretation”).

In view of the above, we conclude that appellant has not
established that the mlitary judge' s ruling violated service

| nstructi ons. It was his burden to show, inter alia, that error

occurred in his case, and he has failed to neet this burden. See

United States v. Tanksley, 54 M} 169, 173 (2000) (burden on

accused to show plain error occurred at his court-martial).

The decision of the United States Air Force Court of Crim nal

Appeal s is affirnmed.
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