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Judge G ERKE delivered the opinion of the Court.

A general court-martial conposed of officer nenbers
convi cted appel lant, pursuant to his pleas, of wongful use of
cocaine, in violation of Article 112a, Uniform Code of Mlitary
Justice, 10 USC 8§ 912a. The court-martial sentenced appellant to
a bad-conduct di scharge, confinenent for 179 days, forfeiture of
$366. 00 pay per nonth for 5 nmonths, and reduction to the | owest
enlisted grade. Pursuant to a pretrial agreenent, the convening
authority reduced the confinenment to 5 nonths; he al so reduced
the monthly forfeitures to $249.00 but ot herw se approved the
sentence. The Court of Crimnal Appeals affirmed the findings
and the approved sentence in an unpublished opinion.

This Court granted review of the foll ow ng issue:

VWHETHER THE M LI TARY JUDGE ERRED BY PERM TTlI NG REBUTTAL

TESTI MONY OF A M LI TARY JUSTI CE PARALEGAL SPECULATI NG THAT

APPELLANT HAD BEEN LATE FOR HI S COURT- MARTI AL.
For the reasons set out below, we affirm

During the sentencing hearing, the prosecution presented
docunent ary evi dence from appel |l ant’ s personnel records, show ng
the follow ng infractions and derelictions:

(1) A Record of Counseling dated November 22, 1995, for
m ssing a dental appointment. (Prosecution Exhibit 4)

(2) A Record of Counseling dated April 11, 1996, for
failing to conply with Air Force shaving and groom ng
standards. (Prosecution Exhibit 5)

(3) A Record of Counseling dated May 5, 1996, for

m ssi ng appoi ntnments, being late for duty, failing to
conply with personal appearance standards, spending too
much ti me maki ng personal tel ephone calls on duty,
bei ng slothful, and sleeping on duty. (Prosecution
Exhi bit 6)

(4) A Letter of Reprimand dated May 28, 1996, for
witing a bad check. (Prosecution Exhibit 7)
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(5) Acivilian conviction on Septenber 1, 1996, for

di sorderly conduct, menacing, and crimnal m schief by
breaki ng the wi ndow of a police car. (Prosecution
Exhi bit 8)

(6) A Record of Counseling dated February 7, 1997, for
being late for work. (Prosecution Exhibit 9)

(7) A Record of Counseling dated May 29, 1997, for
failing to maintain his dormtory roomin an acceptable
condition. (Prosecution Exhibit 10)

(8) A Record of Nonjudicial Punishment for dereliction
of duty by failing to answer his pager while on standby
duty. A suspended reduction in grade and a forfeiture
wer e i nposed on August 8, 1997. (Prosecution Exhibit
11)
(9) A Letter of Reprimand dated Decenber 4, 1997, for
failing to report for duty or notify his supervisor.
(Prosecution Exhibit 12) This same m sconduct and
another simlar incident were the basis for vacating
t he suspension of appellant’s reduction in grade.
(Prosecution Exhibit 13)
(10) A Letter of Adnoni shnent dated January 20, 1998,
for failing to report for duty and inproper groom ng.
(Prosecution Exhibit 14)
Appel I ant i ntroduced several docunents, including letters of
appreciation and a nenorandumfroma civilian co-worker. The co-

wor ker descri bed appellant as “quiet,” “lowkey,” and a
“dependabl e sort of person that one could rely on to do his job.”
The co-wor ker believed “anyone can be rehabilitated” and stated
that he would be willing to have appellant work with him

(Def ense Exhibit J)

Over defense objection, the mlitary judge permtted the
command’ s noncommi ssi oned-of ficer-in-charge (NCO C) of the base
Mlitary Justice Division to testify in rebuttal that appellant’s
court-martial was schedul ed to commence at 9:00 a.m but was

del ayed until 11:00 a.m because he “was under the assunption

that the accused was not available.” Bef ore overruling the
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def ense objection, the mlitary judge stated that “in bal ancing
under [MI. R Evid.] 403, | do not find that the prejudicial

i npact substantially outweighs the probative value.” The
mlitary judge did not further articulate his reasoning.

The NCOC testified that he called appellant’s unit in an
effort to find appellant, but he did not know why appellant did
not arrive at the appointed tinme. On cross-exam nation, he was
unabl e to say whether appellant was at fault or whether the del ay
was unavoi dable or justified.

In his final sentencing argunent, trial counsel reviewed
appellant’s long record of infractions and derelictions. He then
commented on appellant’s tardiness for the court-nmartial by
arguing that a court-martial is “the ultimte wake-up call,” but
t hat appellant “doesn’t even show up on tinme on the day of his
court-martial.” The mlitary judge infornmed the nenbers that he
had taken judicial notice of the fact that the court-martial was
schedul ed to comence at 9:00 a.m but was delayed until 11:00
a.m at a judicially approved defense request.

We review evidentiary rulings for abuse of discretion. MI.
R Evid. 403, Manual for Courts-Martial, United States (1998

ed.), applies to sentencing evidence. United States v. Rust, 41

Ml 472, 478 (1995). Wien a mlitary judge conducts a proper
bal ancing test under MI. R Evid. 403, the evidentiary ruling
will not be overturned unless there is a “clear abuse of

discretion.” United States v. Ruppel, 49 M} 247, 250 (1998).

Mlitary judges receive “less deference” if, as in this case,
“they fail to articulate their bal ancing analysis on the record.”

United States v. Manns, 54 M} 164, 166 (2000).




United States v. Hursey, No. 00-0642/ AF

We hold that the mlitary judge abused his discretion. The
NCO C s testinony had virtually no probative val ue, because he
had no know edge of the reason for appellant’s absence. Hi's
testinmony had the potential for wasting time by provoking a mni-
trial on the reason for appellant’s absence. It had the
potential of m sleading the court nenbers by suggesting, in a
prejudi cial manner and wi thout basis, that appellant was so
unreliable that he was absent w thout authority fromhis own
court-martial .

W are satisfied, however, that the error was harnl ess.

Art. 59(a), UCMI, 10 USC § 859(a). Appellant pleaded guilty to a
serious offense, punishable by a dishonorabl e discharge,
confinement for 5 years, total forfeitures, and reduction to
Airman Basic. The court nenbers inposed only a bad-conduct

di scharge, confinement for 179 days, partial forfeitures for 5
nmont hs, and reduction to Airman Basic. Appellant’s personnel
record was replete with adm ssible evidence of m sconduct and
derelictions, including frequent tardiness. Even if the nenbers
concluded fromthe NCOC s testinony that on the day of his
court-martial appellant had been tardy one nore tinme, we can
easily “say, with fair assurance, . . . that the judgnment was not

substantially swayed by the error.” Kotteakos v. United States,

328 U.S. 750, 765 (1946).
Deci si on
The decision of the United States Air Force Court of

Crim nal Appeals is affirned.
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EFFRON, Judge (concurring in part and dissenting in part):

| concur with the majority’s conclusion that the mlitary judge
erred in permtting speculative testinony creating the inplication
t hat appel |l ant’ s unexpl ai ned absence was due to m sconduct. | do not
agree that the error was harnl ess.

The majority opinion nakes two inportant observations, with
which | agree, concerning the erroneously admtted testinony: (1)
the NCO C s testinony should have been excluded because it provided
negligi ble informati on of probative val ue under the circunstances of
this case; and (2) the testinony “had the potential of m sleading
the court nmenbers by suggesting, in a prejudicial nmanner and w t hout
basis, that appellant was so unreliable that he was absent w thout
authority fromhis own court-martial.” ___ M at (5). In effect,
the testinony created the possibility that the nmenbers would view
appel l ant as so contenptuous of mlitary life that he did not take
seriously the purpose of his court-martial or the inpact of any
del ay on the nenbers of the panel.

The majority opinion relies upon the relatively light sentence
as an indication that the error was harm ess. Under the
ci rcunstances of this case, the |ight sentence underscored the
prejudicial inmpact of the error. It is noteworthy that even though
the prosecution presented a sentencing case that included evidence

of ten disciplinary infractions, the nenbers opted to i npose a
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sentence that was significantly | ess severe than the maxi num
al | owabl e puni shnent. This indicates that the nenbers carefully
wei ghed all the positive and negative evidence, including the
erroneously admtted testinony, and that they did not view the
prosecution’s sentencing case as particularly overwhel m ng.

Under these circunstances, | cannot say with fair assurance
that the sentencing result was reliable. Accordingly, |

respectfully dissent on the issue of prejudice.
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