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Judge BAKER delivered the opinion of the Court.

On August 7 and Novenber 20-21, 1997, appell ant was
tried by a general court-martial at Fort Bragg, North
Carolina. Contrary to his pleas, appellant was found
guilty, by a mlitary judge sitting al one, of two
specifications of assault consummated by a battery, in
violation of Article 128, Uniform Code of MIlitary Justice,
10 USC § 928. Appell ant was sentenced to a bad-conduct
di scharge, confinement for 30 days, total forfeitures, and
reduction to Private E-1. The convening authority approved
t he adj udged sentence.

On June 16, 2000, the Court of Crim nal Appeals
affirmed the findings of guilty and the sentence. W
granted revi ew on Novenber 8, 2000, of the follow ng
i ssues:

l. WHETHER THE EVI DENCE | S LEGALLY SUFFI Cl ENT TO SUPPORT
THE FI NDI NG OF GUILTY TO SPECI FI CATION 1 OF THE CHARGE
(ASSAULT CONSUMVATED BY A BATTERY ON A CHI LD UNDER THE
AGE OF SI XTEEN) WHEN THE GOVERNMENT FAI LED TO PROVE
BEYOND A REASONABLE DOUBT THAT THE AFFI RVATI VE DEFENSE
OF PARENTAL DI SCI PLI NE DI D NOT RENDER APPELLANT S
ACTI ON LAWFUL.

1. WHETHER ONE PUNCH I N THE STOVACH TO A FOURTEEN- YEAR-
OLD MALE, W THOUT ANY EVI DENCE OF ANY PHYSI CAL | NJURY
OR TRAUNA | NCLUDI NG BRUI SI NG WVELTI NG OR BLEEDI NG,

OVERCOVES THE AFFI RVATI VE DEFENSE OF PARENTAL
DI SCI PLI NE.
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W hol d, based on the evidence of record, that a
rational factfinder could have found beyond a reasonabl e
doubt that appellant was guilty of assault consumuated by a
battery on a child and that such assault was not justified
under the parental -discipline defense. W further
conclude, as a matter of law, that a single punch can,
wi t hout evidence of actual physical harm overcone the
affirmati ve defense of parental discipline, where as here,
the trier of fact found beyond a reasonabl e doubt that the
force used created a substantial risk of serious bodily
injury and was unreasonabl e under the circunstances.

FACTS

Al t hough appel | ant was convicted of assault
consunmmat ed by a battery against both his step-daughter and
his step-son, at issue is only appellant’s assault of his
step-son, Edward. At the age of 13, Edward brought hone a
report card with several Ds and Fs. Inmrediately after
reviewi ng the report card, appellant “started scream ng”
and told Edward that he needed to “get [his] stuff
straight.” Edward testified at trial that appellant then
“got mad and punched ne in ny stomach and | fell down....”

Edward testified that he “stayed down” until appellant

“stopped tal king” and |eft.
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DI SCUSSI ON

Appel I ant argues that based on the Governnent’s proof,
no reasonable factfinder could find beyond a reasonabl e
doubt that the purpose and degree of force used by
appel Il ant noved on a continuum from reasonabl e parent al
discipline to crimnal conduct. Because the test of [|egal
sufficiency under specification 1 of the Charge is
intertwned with resolution of Issue Il, we treat the
guestions together.

"The test for" legal sufficiency "is whether,
considering the evidence in the light nost favorable to the
prosecution, a reasonable factfinder could have found al
the essential elenents beyond a reasonable doubt.” United

States v. Turner, 25 M} 324 (CVA 1987)(citing Jackson v.

Virginia, 443 U.S. 307, 319 (1979)).

In the present case the Governnent had the burden of
presenting the factfinder with proof beyond a reasonable
doubt that appellant attenpted "with unlawful force or
vi ol ence to do bodily harmto another person, whether or
not the attenpt...is consummated.” Art. 128 (a). Because
appel lant put in issue the parental -discipline defense, the
Government had the additional burden of refuting beyond a
reasonabl e doubt appell ant’s defense of parental

di sci pli ne.
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Appel | ant argues that he used force with appropriate
notive, to discipline his child for poor performance in
school. He also argues that the force used was necessary
parental discipline and that his single blow did not cause
substantial risk of serious bodily injury. Appellant
argues this is evidenced by the absence of any physi cal
harmto Edvvard.EI Edward did not receive any welts, bruises,
or other marks, and he did not go to a doctor or to the
hospital. The record does not reflect any nental distress.
Edward did not visit a nental health professional, advise
his friends of nmental trauma, or convey to the trier of
fact mental distress at the tine he testified that he was
Bl

punched in the stomach and fell down.

In United States v. Brown, 26 M] 148, 150-51

(1988), and United States v. Robertson, 36 M} 190,

191-92 (1992), this Court applied the standards of the
Model Penal Code in determ ning whether the Governnent
over came appel |l ant’s defense of parental discipline.

Section 3.08 (1), Model Penal Code (ALI 1985), reprinted in

! There was no testinony as to the condition of his stomach i mediately
after Edward was struck.

2 The Government has not relied on nental distress as the predi cate for
prosecution. As a result we need not determ ne here what degree of
mental distress is so unreasonable or extrenme as to overcone an
affirmati ve defense of parental discipline, and we decline to do so in
the abstract.
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ALl Model Penal Code and Commentaries 136 (1985), states
that force nay be used by parents or guardi ans when

(a) the force is used for the purpose of safeguarding
or pronmoting the welfare of the mnor, including the
prevention or puni shnment of his m sconduct; and

(b) the force used is not designed to cause or known to
create a substantial risk of causing death, serious bodily

injury, disfigurement, extreme pain or nmental distress or
gross degradation....

As a result, both the Governnent and appel |l ant have
argued this case on the basis of the Mydel Penal Code.
Because this Court’s conclusions in Robertson and Brown
relied, in part, on the existence of numerous blows as well
as physical evidence of harm and because the parties in
this case do not contest that there was only one punch (of
di sputed force) to the stomach, for which there was no
docunent ed nedi cal manifestation, this case tests anew the
scope of the parental -discipline defense.

Jurisprudence in the area of parental discipline nust
be devel oped with caution. In this area of lawthere is an
i nherent tension between the privacy and sanctity of the
famly, including the freedomto raise children as parents
see fit, and the interest of the state in the safety and
wel | -being of children. The affirmative defense of

parental discipline resides at a crossroad of these two
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significant interests. Caution is also advisable because
soci ety accepts sone, but not all, forns of corporeal

puni shment. It is the duty of appellate courts to say what
the law is; not to nake noral judgnents about what the |aw
shoul d be. Mreover, the enornous variety of variables
that affect human interaction and which place the famly at
the core of a child s social interaction cautions agai nst
bl ack letter rules of conduct.

One need not | ook to the Bible, Dickens, or Twain to
understand that parental discipline is as necessary as it
is varied and that parental discipline has always had a
physi cal conponent. W need only |ook to our own
experience. Experience also teaches that a finger to the
eye, or a slap to the head, can cause as nuch harmas a
closed fist. Punches can be playful or even affectionate.
For these reasons, we eschew a per se rule.

Brown established a test of contextual reasonabl eness

i n determ ning when proper parental notive turns to
crimnal anger, or necessary force becones a substanti al
risk of serious bodily harm Cearly what is reasonable
between a father and his 13-year-old son may be
unreasonable with an infant. However, human experience
al so teaches that a single punch to the torso or head can

kill or cause serious bodily injury. This conclusion does
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not rest on specialized nedical know edge, but rather on

t he everyday "common sense and [their] know edge of human
nature and of the ways of the world" expected of triers of
fact, who have been to the playground, trained in the

conbat arms, or read the sports page. United States v.

Cakl ey, 11 USCVA 187, 191, 29 CWR 3, 7 (1960) (Ferguson,
J., concurring).

We expect a |l ot of our servicenmenbers, and sonetines
we expect nmore of themthan of their civilian counterparts.
For instance, because menbers of the Arnmed Forces are
accountable to their superiors in ways that a civilian is
not, this Court has concluded that the probability of
truthfulness for a mlitary witness is greater than one
would find with a conparable civilian witness. United

States v. Wod, 25 M 46 (1987). W expect that mlitary

depl oynments and rotations will inpose upon mlitary
famlies stress not found in nost civilian occupations. At
the sane tinme, we expect our mlitary nmenbers to take care
of their famlies. W also expect servicenenbers to

under stand and apply discrimnate use of force, and to

understand that a Soldier, Sailor, Airman, or Marine w el ds
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an extraordinary potential for force based on his or her
speci al fitness, background, and training.EI

As a result, we hold that in the context of this case
t he nenbers coul d have properly concluded that one cl osed-
fist punch to the stomach can cause substantial risk of
serious bodily injury as contenplated by this Court’s
deci sions in Brown and Robertson. W also hold that the
burden of establishing substantial risk can be nmet w thout
physi cal mani festation of actual harmEI A rul e that
requi res physical evidence of injury invites one blow too
many.

Whil e we do not adopt a per se rule involving closed
fists, as sone states have, we recognize that a cl osed-fi st
punch bears certain burdens, which carry forward through
case law. Use of a closed fist does not prove ill notive;
however, it may nore readily allow the factfinder to infer
ill nmotive and undermine a claimof proper intent. And

while use of a closed fist does not per se risk serious

injury, as conpared to a slap or a spank, a fist anplifies

3 This same rationale would apply to a civilian with conparable

fitness, background, and training.

“Just as a person firing a weapon and missing still causes a substantia
ri sk of serious bodily injury for which there will be no physiol ogi ca
evi dence, a blow to the head or torso that one tine fortuitously fails
to inpact a vital organ or the tenple, neverthel ess risks serious
bodily injury the next tine.



United States v. Rivera, 00-0630/ AR

force magnifying the |ikelihood that a punch will be found
to create a substantial risk of serious bodily injury.

Havi ng concl uded that use of a single punch to the
stomach can be legally sufficient to prove an assault upon
a child, what is left to decide is whether in this case,

appl ying Jackson v. Virginia, 443 U S at 319, the

prosecution proved beyond a reasonabl e doubt that

appel lant’s notive was inproper or that the force he used
was unreasonabl e under the circunstances. RCM 916(b),
Manual for Courts-Martial, United States (2000 ed.).

It is beyond peradventure of doubt that a very bad
report card is an appropriate predicate for parental
discipline. 1In this case, the record also docunents
appellant’s desire to i nprove Edward’ s schol astic
performance. W need not | ook into appellant’s psyche to
measure the degree to which he was al so notivated by anger
or whether the trier of fact could have reasonably
concluded his notive was nore anger than discipline. For
appellant’s claimis defeated by our conclusion that the
menbers coul d have properly found that the force he used
was unreasonable. Three facts are critical. Edward was
struck with a closed fist; he was punched. He was struck
in the stomach. And, based on Edward’ s testinony, and

appl yi ng Jackson v. Virginia, 443 U S. at 319, the nenbers

10
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coul d reasonably conclude that he was struck with
sufficient force so as to fall down, and thus with
sufficient force so as to cause a substantial risk of
serious bodily injury when punched. And it was reasonably
wi thin the common know edge of the nenbers that a blow to
the stomach that is strong enough to knock a 13-year-old
down creates a substantial risk of serious bodily injury.
The decision of the United States Arnmy Court of

Crimnal Appeals is affirned.
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