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Chi ef Judge CRAWFORD del i vered the opinion of the Court.

On Septenber 4-6, 1996, pursuant to his pleas, appellant
was convi cted of nmaking false official statenents and | arceny,
bet ween July 1993 and February 1996, in violation of Articles
107 and 121, Uniform Code of MIlitary Justice, 10 USC 88 907 and
921, respectively. On February 14, 1997, the convening
authority approved the sentence inposed by officer and enlisted
menbers of 1 year’s confinenent, a fine of $5,000, and reduction
to pay grade E-4. W granted review of the foll ow ng issues:

. WHETHER THI S CASE SHOULD BE REMANDED TO THE COURT

OF CRIM NAL APPEALS FOR A DETERM NATION AS TO (A

VWHETHER | T WAS ERROR TO ADM NI STRATI VELY REDUCE

APPELLANT 14 DAYS AFTER HE ENTERED CONFI NEMENT; AND

(B) THE | MPACT, I F ANY, OF UNI TED STATES V. GORSKI
47 MJ 370 (1997) UPON APPELLANT' S RETI RED PAY.

1. WHETHER THE CONVENI NG AUTHORI TY FAI LED TO SELECT
THE COURT- MARTI AL MEMBERS | N ACCORDANCE W TH ARTI CLE

25, UCMJ, 10 USC § 825 BECAUSE HE WAS PRESENTED W TH

AN | MPERM SSI BLE FAI T ACCOVPLI AS TO THE COMPCSI TI ON

OF THE PANEL. SEE UNI TED STATES V. MARSH, 21 M 445

(CVA 1996) .

Based on the Government’s concession, we order a hearing

under United States v. DuBay, 17 USCVA 147, 37 CMR 411 (1967),

to determ ne whet her appellant was reduced in grade 14 days
after entering confinenment and (2) whether automatic forfeitures
wer e assessed agai nst appellant’s retirenent pay. Final
Government Brief at 9-10. Such hearing should be held in an

expeditious manner. As to Issue Il we hold that the convening
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authority selected the court nenbers in accordance with Article
25.
FACTS - | SSUE |

Pursuant to a sem -annual solicitation of court
menbers, Conmmander (CDR) Janes E. Litsinger, Deputy of the
Adni ni stration Division, 13'" Coast Guard District, received
approximately 30 nom nees to serve on a court panel to sit for 6
nmonths. The solicitation for the nenber pool is done whether or
not a court-martial is scheduled. He then culled out those
of ficers who were near retirenment, pending transfer orders, or
on critical tenporary duty. Because of the request for enlisted
menbers, he also sent out nore questionnaires for potential
enlisted menbers. However, because the pool was small, Captain
(CAPT) Sinclair, the Chief of Staff of the District, encouraged
the command to send in other nom nees for a nmuch | arger pool.
None of the questionnaires were renoved. O the nom nees
submtted, none were fromCDR Litsinger’s district. He
forwarded the remai ni ng nom nations to “the convening
authority.” However, he admtted that rather than sending those
directly to the convening authority, he sent themthrough CAPT
Sinclair. 1In his note, CDR Litsinger asked the Chief of Staff
to “select” 9 prospective nenbers. CDR Litsinger testified that
t he convening authority personally selected the nenbers. CDR

Litsinger testified that sonetine |later a secretary in his
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office received a |ist of nmenbers from®“the front office” wth a
note that said, "These fol ks have been selected.” She then
prepared a conveni ng order based on that |ist.

The convening authority specifically told CDR Litsinger and
the Staff Judge Advocate (SJA), Captain Judith Hammond, that he
sel ected the court nenbers. To “avoid bringing the convening
authority in,” the judge played back CDR Litsinger’s testinony
that the admral personally selected the nenbers. CAPT Sinclair
testified that he received a package of nenber questionnaires
fromthe adm nistrative officer. Several prospective nmenbers
had been elim nated because of service on a prior court-marital.
CAPT Sinclair then testified as foll ows:

| screened through the nanmes, devel oped a l|ist of
-- | don't recall how many, m ght have been six
or so, for nomnation for this court. | screened
the nanes to | ook for those who I thought woul d
be avail able, we didn't know when this court
woul d be convened, so we didn't know when -- what
exact wi ndow of opportunity we were aimng at.

So, | | ooked for those who were generally
avai l able. Those who seened to neet the criteria
of not having direct know edge of the case, the
best I could determine. | didn't know who al

the witnesses mght be, so we just took what
appeared to be those who woul dn't have direct
know edge. Fromthat |list | gave the secretary
the shorter list and asked her to have the
conveni ng order prepared for recommendation to
the District Commander.

Q[TC]: Do you recall when that recommended
conveni ng order cane back to the Admral's
office or if it ever did?

A. Cane back to be presented to hinf
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Yes.
No. It was a few days later, | guess.

Q Do you recall a neeting when that recomrended
conveni ng order was presented to the Admral ?

A. | checked the typing of the convening order,
it appeared to be correct. It was all the
sanme names that | had checked off on the
handwitten list, and | presented that to the
D strict Commander and said "Here's who |
recommend you consi der for the upcom ng
court."

Q Prior to that presentation, did you have any
di scussion with the Admral regarding the
conposition or the reconmended conposition?

None at all. No.

Q Do you know whet her or not the nenbers’
guestionnaires were nmade avail able to the
Adm ral ?

A: | do not recall. No, | don't recall. They
were in a manila folder but | don't renenber
if I sent themw th the convening order or
not .

Q Wuld you have substituted anyone if the
Adm ral had asked to have anyone substituted?

A It didn't cone up, so | don't--1 don't think
woul d have wi t hout discussing why. |If there
was any reason why. As it worked out,
subsequent|ly, sone people on that court did
have other conflicts and | think at |east one
may have becone a witness and had to be
elimnated. So there was a |ater process to
generate additional menbers.

Q That was a--there was some other action taken
by a different Admiral, | believe.

A. Pardon?
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Q Admral Spade actually did that amendnent
| ater on?

A: Yes. Wien--1 think we elimnated naybe four,
for various reasons. Once the date had been
set and we knew of specific conflicts and had
to elimnate one or two people for that, |
think at | east one becane a witness and had to
be elimnated. So then we went through the
sanme process, essentially, to generate
addi ti onal nenbers.

Q Captain, you testified that there was an
anmendnent to this convening order at sone
later time. Do you know whether or not
Adm ral Spade was provided with the nmenbers
guestionnaires in conjunction with that
selection and relief of officers in that
amendment ?

A: As with the first selection, there was a
folder with questionnaires in it, but I don't
recall if that went in with the--actually,
woul dn't have know edge of whether that folder
went in with the convening order that | had
drafted for his consideration. Because it was
rout ed through.

Q What is your [sic] decision wth respect to
the first convening order, was it your
deci si on about the conposition of the panel or
was it the Admral's decision?

A: To ny inpression it was the Admral's
deci si on.

Q If the Admral had wanted other nenbers on
t hat panel, would you have conplied with his
desires?

A: | would have to hear his reasons for such, but
| made hi mrecomendations and | felt they
woul d be good enough recomendati ons that |
had the convening order typed, not as a draft
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but as a final, and sent it in for his
consideration. It would have been easy for
himto have a change.

Q It would have been easy for himto have a
change?

A. Certainly. He would have just scratched out-
or whatever if he had nenbers on there he
t hought | was inappropriately selecting.

Q What--1n your understandi ng, who was the fina
determ ner of the nenbers of this court?

A: My understanding, nmy feeling, was he made the
deci si on.

Q[DCl: Is it afair statement for nme to say,
Captain, that this was a duty that is one that
is typical of one that is delegated to you as
the chief of staff on behalf of the Admral?
To do these functions?

A: The adm nistrative review and have devel oped a
list? That’'s what chief of staff does, yes.

Q At the tine the Admral signed the original
convening order, if | understood your
testinmony for that, Captain Hanmond' s doesn’t
matter; there were no changes nmade what soever?

A At the tinme he signed the original convening
order, there were no changes.

Q The only changes were at a | ater date there
were anendnments made to add or del ete people
because of change of circunstances?

A: Correct.
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CAPT Hanmmond testified that she was present at a neeting in
Adm ral (ADM Lockmood'sEloffice on April 16, 1996, when the
convening authority was presented with a package including the
proposed conveni ng order and pretrial investigation. She did
not know whet her the questionnaires were included in the
package, but testified that it was the normal procedure for
those itens to be included. The Admral went “through the
package,” but did not nmake any comments about any particul ar
menber and did not add or delete any names on the list. CAPT
Hanmond stated her "conclusion” that the convening authority had
made a decision as to the conposition of the court-martial when
he signed the convening order. Right after signing the order,
t he convening authority could have changed any of the nenbers.
On cross-exam nation CAPT Hamond testified that the conveni ng
order had been prepared prior to the neeting and submtted as
part of the investigation.
The judge found:

| find that the convening authority did

personal |y select the court nenbers. |In the

case of the original convening order, he said

so, and there is nothing about the process

followed -- in which the Chief of Staff

submtted his witten recomendati on of the

menbers to be naned by the convening authority,

who then personally signed the conveni ng order -

- to suggest inpropriety for either that
conveni ng order or the anmendnent....In short,

! The original convening authority. |t appears that Adnmiral Lockwood departed
in a normal change of duty and was succeeded in comrand by Adniral Spade, who
signed the amendi ng orders and referred the additional charges to trial.
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the presunption of regularity is not confronted

with any evidence at all that would provide a

basis for a finding that this court was not

properly convened.

DI SCUSSI ON - | SSUE ||
The issue is this case is whether the convening authority

personal ly detailed the court nenbers pursuant to Article
25(d)(2). Wile the convening authority did not testify, the
mlitary judge found that the convening authority personally
sel ected the nmenbers. App. Ex. LXIX. This Court is bound by

the judge's finding of fact unless it is clearly erroneous.

See, e.g., United States v. Burris, 21 M} 140, 144 (CMA 1985).

Rel i ance upon staff work does not undermne the findings in this
case. Wile the judge used the term “presunption of regularity”
to reach these findings, the termis used in the sense of a
perm ssive inference that m ght be drawn fromthe evidence
presented. “Inferences and presunptions are a staple of our
adversary systemof factfinding. It is often necessary for the
trier of fact to determ ne the existence of [a] ... fact --
fromthe existence of one or nore ‘evidentiary’ or ‘basic’

facts.” County Court of U ster County, New York v. Allen, 442

U.S. 140, 156 (1979).
The testinony presented was that the convening authority
personal |y sel ected the nine prospective nenbers set forth by

the Chief of Staff. He then personally signed the order |ater.
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O her orders anending the original orders were personally signed
by the convening authority. These findings are not underm ned
by the fact that the convening authority selected the nine
perspective nmenbers put forth in an order prepared by the Chief
of Staff.

This Court has held in the past that the “convening
authority may rely on his [or her] staff to nom nate court

menbers.” United States v. Marsh, 21 M 445, 449 (CVA 1986);

United States v. Kenp, 22 USCVA 152, 46 CMR 152 (1973). As this

Court stated in Kenp, 22 USCMA at 155, 46 CMR at 155:

[ We have recogni zed that the convening authority
must have assistance in the preparation of

a panel fromwhich to choose those nenbers.

In order to carry out his function under Article

25, he must necessarily rely on his staff or

subordi nate conmanders for the conpil ation of

sone eligible nanes.

The Court in Kenp upheld the selection of nenbers froma
list conpiled by the Ofice of the Assistant Chief of Staff for

Personnel . Likew se in Marsh the Court uphel d Lieutenant

General Becton's selection of the nenbers froma slate
recomended by the staff judge advocate on the day of the trial.
21 M) at 448-49. All the witnesses in the present case
testified that it was the convening authority’s decision that
resulted in the selection of the menbers. At the time of the
sel ecti on, ADM Lockwood was asked by the SJA, in the presence of

CDR Litsinger, “Admiral, did you select these nmenbers?” The

10
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convening authority replied, “Yes, | did.” This testinony and
t he convening authority’s personal signature on the convening
order support the finding by the mlitary judge.

The decision of the United States Coast CGuard Court of
Crimnal Appeals is set aside. The record of trial is returned
to the General Counsel for the Departnent of Transportation for

action not inconsistent with this opinion.

11



United States v. Benedict, No. 00-0617/CG

BAKER, Judge (concurring):

In United States v. Kenp, 22 USCMA 152, 155, 46 CMR

152, 155 (1973), we recogni zed that "the conveni ng
authority, while charged with the personal responsibility
for the selection of court nenbers, nust have assistance in
the preparation of a panel fromwhich to choose those

menbers.” In United States v. Marsh, 21 M 445, 449 (CMVA

1986), this Court introduced a gl oss on Kenp, suggesting
that Article 25, Uniform Code of Mlitary Justice, 10 USC §
825, required the convening authority to do nore than
ratify a staff application of the Article 25 criteria;
however, the Court determ ned that although the convening
authority was not confronted with the decision on

repl acenent nenbers for a panel until the day of trial, and

in circunmstances suggesting a fait acconpli (e.g., nenbers

had al ready been contacted), there was no Article 25
vi ol ati on because the convening authority had previously
sel ected these officers for another panel. As a result,
t he convening authority "had sufficient time to assess
their qualifications in ternms of the criteria specified in
Article 25(d)(2)." Appellant seeks to explore the gap, if
any, between this Court's reasoning in Kenp and Marsh.

| agree with the dissent's fornulation of the question

presented. The issue in this case is not whether the
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convening authority signed the convening order and thereby
personal |y sel ected the nenbers (appellant is not arguing
that the convening order was stanped or auto-penned), but
whet her he properly selected the nenbers by applying the
criteria of Article 25 when doing so. | also agree with
t he dissent that the absence of testinony by the convening
authority in this case, on these facts, with this |level of
trial litigation, is inexplicable.

Nonet hel ess, as a matter of |aw, the evidence does not
denonstrate that the convening authority was presented with

a fait acconpli and failed to conply with Article 25.

Rat her, the evidence suggests that certain subordi nates may
have wi shed they could present the convening authority with

a fait acconpli and m ght have tested the conveni ng

authority's exercise of his authority. But in any event,
this attitude was not put to the test. The convening
authority was presented a proposed list of nenbers at a
nmeeting on April 16. Captain Hamond, his |legal officer,
testified she "saw hi mgo through the package.” Two days
| ater, the convening authority signed the order appointing
menbers. Thus, in contrast to the facts in Marsh, the
convening authority had tinme for deliberation before
personal |y selecting the nenbers on April 18, by signing

t he convening order. Moreover, the convening authority's
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know edge of Article 25 was not put in question by defense

counsel or trial counsel at trial
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EFFRON, Judge (dissenting):

The record in the present case fails to denonstrate that
the convening authority fulfilled his Article 25, UCM], 10 USC
8 825, responsibility to select personally those nenbers best
qualified for service on the court-martial panel.

respectfully dissent.

| . BACKGROUND
A
As a matter of constitutional law, “trial by jury in
crimnal cases is fundanental to the Anmerican schene of

justice.” Duncan v. Louisiana, 391 U S. 145, 149 (1968).

“[T]rial by jury is nore than an instrunment of justice and nore
t han one wheel of the constitution: it is the lanp that shows
that freedomlives.” Id. at 156 n. 23, quoting P. Devlin, Trial
by Jury 164 (1956). U.S. Const. Amend. VI. The selection of a
jury “froma representative cross section of the community is an
essential conponent of the Sixth Amendnent.” Tayl or v.
Loui si ana, 419 U.S. 522, 528 (1975). The constitutional right
to trial by jury applies when the sentence nmay incl ude

confinenment in excess of 6 nonths. Bal dwi n v. New York, 399

U.S. 66 (1970).
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A menber of the arnmed forces facing simlar crimnal
puni shment in the mlitary justice system does not have the
right to trial by jury. A mlitary accused is tried before a
panel conposed of his or her superiors, not a jury of his or her
peers. The panel is not randomy selected, nor does it
constitute a representative cross-section of the community.
Each nmenber of the panel is selected personally by the conmander
who convenes the court-martial. Art. 25. The convening
authority, who is not a judicial official, exercises comand
authority and responsibility over the accused, over the nenbers
of the panel, and over the discretionary prosecutorial decision

to refer the charges to a court-martial. See, e.g., RCM 407 and

503, Manual for Courts-Martial, United States (2000 ed.).
B

The rationale for providing conmanders with the power to
sel ect panel nenbers is based on the responsibility and
accountability of commanders for the successful conduct of
mlitary operations. 1In the exercise of that responsibility,
mai nt enance of a high state of discipline is necessary to
persevere and prevail am dst the danger, death, destruction, and
chaos of armed conflict. Congress has determ ned that the
convening authority’s command responsibility requires the
authority to appoint court nenbers, and the courts repeatedly

have sustained this denial of the Sixth Amendnent right to trial
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by jury. See, e.g., United States v. Smth, 27 M 242, 248 (CMA

1988), citing Ex Parte Quirin, 317 U S. 1, 40, 63 S.C. 2, 16,

87 L.Ed. 3 (1942); Ex Parte Mlligan, 71 U.S. (4 wall.) 2, 123

(rmaj. op.), 137-38, 18 L.Ed. 281 (sep. op.) (1866); and United

States v. Kenp, 22 USCVA 152, 154, 46 CWVR 152, 154 (1973).

C
From Revol utionary War era Articles of War through World \War
|, the convening authority exercised virtually unfettered
di scretion in the selection of conm ssioned officers senior to
an accused for service as panel nenbers. See WIIiam Wnthrop,

Mlitary Law and Precedents 70-80 (2d ed. 1920 Reprint). \Wen

al l egations of command abuses |l ed to considerable criticismof
the Articles of War in the aftermath of World War |, Congress
responded with several reforns, including the establishnent of
criteria for the selection of panel nenbers. Act of June 4,
1920, ch. 1I, 41 Stat. 787, 788 (Article of War (AW 4); HR

Rep. No. 66-940 at 2-3 (1920). See Terry W Brown, The Crowder -

Ansel | Dispute: The Emergence of CGeneral Sanuel T. Ansell, 35

MI. L. Rev. 1, 21-22 (1967).

As revised, AW4 provided that the conmander convening the
court-martial “shall detail as nenbers thereof those officers of
t he command who, in his opinion, are best qualified for the duty
by reason of age, training, experience, and judicial

tenperanment.” The 1948 El ston Act anended AW4 to permt
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enlisted persons to serve on courts-martial. Act of June 24,
1948, ch. 625, tit. Il, 62 Stat. 627, 628. The UCMJ, enacted in
1950, made the selection criteria applicable to all the arned
forces and added two itens -- education and |l ength of service.
Act of May 5, 1950, ch. 169, 8 1, 64 Stat. 108, 116 (Article
25). The present version of this provision states that “[w] hen
convening a court-martial, the convening authority shall detai
as menbers thereof such nenbers of the arnmed forces as, in his
opi nion, are best qualified for the duty by reason of age,
education, training, experience, |length of service, and judicial
tenperament.” Art. 25(d)(2), 10 USC § 825(d)(2).
D

Because the selection of the court-martial panel is so
intimately bound to the responsibilities of command, mlitary
law traditionally has prohibited a commander from del egating the
authority and responsibility for detailing court nmenbers. See

United States v. Ryan, 5 MJ 97, 100-101 (CwVA 1978). It is

not ewort hy that when Congress nodified the convening authority’s
responsibilities in the aftermath of Ryan and rel ated cases, the
| egislation did not overturn the prohibition agai nst del egation
of the power to detail court-nmenbers. See S. Rep. No. 98-53, at
12-13 (1983). The anendnents were |limted in scope, authorizing
officials other than the convening authority to detail mlitary

j udges and counsel, and permtting the convening authority to
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del egate only the power to excuse panel nenbers. Mlitary
Justice Act of 1983, 97 Stat. 1393, 1394 (Arts. 26, 27, and 25).
Congressional interest in sustaining the convening authority’s
personal responsibility for nmenber selection is reflected in the
report of the Senate Arned Services Conmttee, which stated that
t he Manual for Courts-Martial should “place reasonable limts on
del egati on of excusal authority to ensure that the conveni ng
authority does not avoid his primary responsibility for the
sel ection of nmenbers.” S. Rep. No. 98-53, at 13. See RCM
505(c)(1(B)(ii) (“no nore than one-third of the total nunber of
menbers detailed by the convening authority may be excused by
the convening authority’s delegate in any one court-martial”).
The convening authority’s responsibility to exercise
personal discretion in the selection of court nmenbers does not
preclude an appropriate degree of staff assistance in

formul ati ng recommendati ons for panel nmenbership. See United

States v. Marsh, 21 M) 445 (CMA), cert. denied, 479 U S. 1016

(1986). Cf. United States v. Kenp, 22 USCVA 152, 46 CWVR 152

(1973). Staff may not present proposals, however, “in such a
way that a superior has no practical alternative but to foll ow

their reconmmendation.” Marsh, supra at 449.

E
In response to a recent statutory requirenent, the

Department of Defense issued a report on the nethod of sel ecting
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court nenbers, including an exam nation of alternatives such as
random sel ection. Departnent of Defense, Joint Service

Commttee on Mlitary Justice, Report on the Method of Sel ection

of Menbers of the Armed Forces to Serve on Courts-Martial (1999)

(hereafter “DoD Report”). See Strom Thurnond National Defense
Aut hori zation Act for Fiscal Year 1999, Pub. L. No. 105-261

§ 552, 112 Stat. 1920, 2023 (1998). The report discussed

whet her a nodified formof “random sel ection” could be

i npl enented in a manner consistent with the conveni ng
authority’s responsibility personally to select those “best
gualified” to serve as panel nmenbers. Under such a nodified
system (1) the convening authority would establish criteria for
identifying those “best qualified” to serve as nenbers; (2) a
proposed panel would be randonmly sel ected from anong those
identified as “best qualified’; and (3) the convening authority
woul d then exercise discretion as to whether such nmenbers shoul d
be detail ed as panel nenbers. DoD Report at 26-27. Qur Court

has suggested in dicta that such process would conport with

Article 25, United States v. Smth, 27 M 242, 249 (1988), but

Smth did not involve a random sel ection procedure, and the DoD
Report did not recommend random sel ection, even in such a
nodi fied form

The DoD Report endorsed the current system of detailing

panel menbers, noting that Article 25 requires the convening
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authority “personally” to select the court nenbers. DoD Report
at 11. The report noted that the convening authority may
consider lists forwarded by staff and that, to “ensure that no
prospective service nenbers are systematically excluded,
convening authorities are advised that they are not limted to
the list of nom nees forwarded for consideration.” 1d. n. 30.
The report observed that the “best qualified” criteria in
Article 25(d)(2) --

ensure[s] the highest caliber personnel

[are] available to serve as court-marti al

menbers. This represents a significant

protection for the accused. Mreover, the

“best qualified” court-martial nenbers

presumably reach fair and accurate verdicts

nore efficiently.

Id. at 12 (footnote omtted). The report added:

The fact-finding, sentencing, and judicial
roles of court-martial nmenbers require a

hi gh degree of conpetence -- providing an
i mportant protection for the accused service
menber.

Id. n. 33.
Wth respect to the rel ationship between staff nom nations
and convening authority selections, the report noted:

The current practices used by the
Services pronote the selection of the best
qualified court-martial nmenbers. Using
subor di nat e conmander nom nati ons enhances
t he conpetency of court-martial nenbers by
repeated application of the Article
25(d)(2), UuCMi, criteria. First,
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subordi nate commanders, who are in the best
position to evaluate their personnel,

nom nate their nost conpetent and avail abl e
service nenbers for possible court-marti al
duty based upon the Article 25(d)(2), UCM,
criteria. The convening authority applies
the Article 25(d)(2), UCMI, criteria a
second time when selecting court-marti al
menbers. An advantage of this process is
that it permts the convening authority to
rely upon the advice and reconmendati ons of
subor di nat e conmanders before applying his
or her own judgnent and assessnment to ensure
t he best qualified and nost conpetent
service nenbers serve on courts-marti al

Id. at 18. The report underscored the need for the convening
authority to nmake a personal assessnent, rather than rely solely
on staff recomendati ons, because “sone subordinate commanders
may nom nate personnel who are nerely nost avail abl e, rather
than nost qualified." |d.
F

In sum the constitutional right to trial by jury does not
apply in courts-martial. Congress, however, has been sensitive
to the need for fairness in mlitary justice proceedings. In
Article 25, Congress has provided nmenbers of the arnmed forces
with a valuable protection by requiring the convening authority
personally to select those nenbers of the arned forces “best
qualified” to serve as court nenbers by reason of judicial

tenperanment and related statutory criteria.
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1. DI SCUSSI ON

In the present case, the Deputy of the Adm nistrative
Di vi si on, Lieutenant Comander Litsinger, conpiled a packet of
guestionnaires from nmenbers of the command that he determined to
be reasonably available for court-martial service. He forwarded
t hese nom nees to the convening authority through the chief of
staff, Captain Sinclair, with the request that Sinclair "sel ect
9 officers fromthe encl osed candi dates to be assigned to YNC
Benedi ct Court-Martial."

Sinclair pared down the list given to him excluding
menbers who he believed woul d be unavail abl e and t hose who he
suspected m ght be know edgeabl e on sone | evel about the case.
He gave the shorter list of "six or so" nanes to his secretary
to prepare a final court-martial convening order, and he then
delivered the order to the convening authority for his
signature. The convening authority |ater signed the order
wi t hout change and wi thout any further inquiry of any sort.

There is no evidence that the convening authority
specifically was advised that he could exercise his discretion
to add to or subtract fromthe |list of recommended nenbers. See
DoD report, supra at 11 n.30 ("To ensure that no prospective
service nenbers are systematically excluded, convening
authorities are advised that they are not Iimted to the list of

nom nees forwarded for consideration.”). As noted in the
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maj ority opinion, when Sinclair was asked at trial whether he
woul d "have substituted anyone if the Admral had asked to have
anyone substituted,” he answered, "I don't think I would have
wi t hout discussing why. |If there was any reason why." Wen
asked a simlar question a short tinme later, Sinclair responded,
"I would have to hear his argunments for such

The record in this case raises a substantial question as to

whet her the convening authority was handed a fait acconpli and

signed the al ready-prepared final order w thout question and

wi t hout applying the criteria of Article 25. 1In light of the
record, it is inappropriate to rely on the presunption of
regularity or any simlar presunption as to whether the
convening authority, in fact, personally applied the criteria of
Article 25 to select those “best qualified” to serve as court
menbers. The issue in this case is not whether the convening
authority signed the convening order, but whether he applied the
criteria of Article 25 when doing so. As reflected in the

maj ority opinion, the prosecution was determ ned to avoid
presentation of testinony fromthe one witness -- the convening
authority -- who could have addressed directly the issue of

whet her the nenbers were selected in accordance with Article 25.
See __ M at (4). In viewof the testinony by the convening
authority’s subordinates raising a significant question as to

whet her his action represented a nere fait acconpli, the absence

10
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of testinony by the convening authority on these matters is
i nexpl i cabl e.

When nmenbers of the armed forces are denied a basic
constitutional right afforded to their civilian counterparts, it
is particularly inportant they not be deprived of the
correspondi ng right provided by Congress to ensure fundanental
fairness. In this case, appellant did not have the right to
trial by jury, but he did have the right to be tried before
panel nenbers personally selected by the convening authority as
“best qualified” by reason of judicial tenperanment and the
related statutory criteria. | would remand this case for a

hearing under United States v. DuBay, 17 USCVA 147, 37 CMR 411

(1967), to determ ne whether the convening authority personally
sel ected the nmenbers of the court-martial panel applying the

criteriain Article 25.
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