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Chi ef Judge CRAWFORD del i vered the opinion of the Court.
A general court-martial conposed of officer nenbers
convi cted appellant, contrary to his pleas, of rape, forcible
sodony, assault, assault consummated by battery, and indecent
assault, in violation of Articles 120, 125, 128, and 134,
Uni form Code of MIlitary Justice, 10 USC 88 920, 925, 928, and
934, respectively. The convening authority approved the court-
martial’s sentence to a di shonorabl e di scharge, confinenent for
7 years, and reduction to the |owest enlisted grade. The Court
of Crim nal Appeals found the sinple assault and rape charges to
be multiplicious and dism ssed the assault charge. That court,
in an unpublished opinion, directed that appellant receive 22%
days of credit towards service of his sentence to confinenent
for prior punishment he received under Article 15, UCMJ, 10 USC
§ 815, for the indecent assault for which he was convicted.
Appellant’s pro se petitions to the Court of Crim nal Appeals
for a new trial and reconsideration of its initial decision were
deni ed.
We granted review on the foll ow ng issue:
VWHETHER THE M LI TARY JUDGE COMM TTED ERRCOR WHEN,
CONTRARY TO M LI TARY RULE OF EVI DENCE 301(f)(3),
HE ADM TTED TESTI MONY THAT, WHEN QUESTI ONED BY
AN | NVESTI GATOR BEFORE TRI AL, APPELLANT ELECTED
TO REMAI N SI LENT AND SUBSEQUENTLY, AFTER DI SCOVERI NG

THE ERROR, MADE AN | NADEQUATE AND UNTI MELY CURATI VE
| NSTRUCTI ON.
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We hold that the investigator’s coment on appellant’s silence,
inviolation of MI.R Evid. 301(f)(3), Manual for Courts-
Martial, United States (2000 ed.),E\Mas error, but it was
harm ess beyond a reasonabl e doubt.
FACTS

Appel I ant was the second hi ghest ranking nenber of a 44-
person team perform ng tenporary duty at Senbach Air Base,
Cermany, in Septenber 1996. During this tenporary duty, he and
Airman First Cass D, the victimof the rape, sodony, and
assault consummated by battery, were billeted in roonms on the
second floor of a building. On Septenber 21, 1996, Airman First
Class D was returning to her roomafter perform ng her duties.
On the way to her room she encountered appellant, who was
standing in the hallway holding a beer. Appellant asked A rnman
First Class Dto come into his room She conplied because she
t hought she was going to receive sone corrective counseling.
Once she was in the room appellant |ocked the door, turned out
the lights, and proceeded to rape and sodom ze her while hol ding
a knife at her throat.

On Novenber 14, 1996, appellant underwent a pol ygraph
exam nation conducted by Special Agent (SA) Hunter, Air Force

O fice of Special Investigations (AFOSI). Appellant’s mlitary

" Al Manual provisions are identical to the version in effect at the tinme of
appellant’s trial.
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def ense counsel was present during the examnation. For this
particul ar exam nation, mlitary defense counsel and the AFQCSI
specifically agreed that appellant would waive his rights under
Article 31(b), UCMI, 10 USC § 831(b), and coul d be questioned
during the pre-polygraph interview as well as during the test
itself. The parties agreed that there would be no post-

pol ygraph intervi ew.

At trial, SA Hunter was called as a prosecution wtness.
Wthout differentiating between the pre-pol ygraph interview and
t he post-polygraph interview, SA Hunter related appellant’s
version of what occurred on the night of Septenber 21, 1996. In
short, appellant’s version was that the victimwas the sexually
aggressive party, and the two had engaged i n consensual sexual
i ntercourse and consensual sodony. The follow ng questions and
answers then took place:

TC. And at the conclusion of the interview, did you
confront Sergeant Wi tney?

WT: Yes, | did.
TC. What did you tell hinf

W T: | told himthat | didn't — did not feel he'd
been truthful in his answers.

Q What did Sergeant Wiitney tell you?
A:  He did not say anything.

Q D d he nake — after this, did the interview
conti nue?



United States v. Wiitney, No. 00-0555/AF

A: | escorted himto the door to exit; and on the way
out, he extended his hand and thanked ne for doing a good
j ob.
TC. Thank you.
Trial defense counsel did not imediately object to this
I ine of questioning because this testinony, to the casual
observer, referred to the pre-polygraph interview After the
guestions by the prosecution, defense counsel clarified the
direct exam nation. Follow ng further exam nation, two court
menbers asked virtually identical questions: “Wiy do you feel
TSgt Whitney was not truthful during the interview?” \Wen the
trial counsel registered a witten objection to the questions, a
session foll owed under Article 39(a), UCM], 10 USC § 839(a).
After learning at the Article 39(a) session that SA
Hunter’s opinion as to appellant’s untruthful ness was based on

his “eval uation” of the polygraph exam nation, the judge

sust ai ned the objection. See United States v. Scheffer, 523

U S. 303 (1998). Based on the witness’ s response, the judge
said he would instruct the nmenbers to disregard that portion of
t he testinony.

At the request of defense counsel, who thought it would be
better to clarify SA Hunter’s normal interview procedure for the
court, the mlitary judge recalled the nenbers and the foll ow ng
ensued:

Q Speci al Agent Hunter, you testified that you stated
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PRES:

MJ:

to Tech Sergeant Witney that you felt he was not
being truthful, is that correct?

Yes, sir, | did.

s it your normal practice to nake that statenent to
t he subject of a subject interview?

Yes, sir.

Now, to deal with two other issues. You're to

di sregard his testinony about the fact that Sergeant
Whitney didn't respond to that. That is not

adm ssi bl e evidence and | probably should have struck
it earlier. So, please do disregard that.

In regards to the questions by Captain Hansen and
Col onel Wal ganott, which is the sanme question, ‘Wy
did you feel that Tech Sergeant Witney was not
truthful during the interview,’ that’s not a
perm ssi bl e question. The reason being is

determ nation of truth is your realm and nobody can
cone in here and tell you whether or not soneone is
being truthful. That's purely up to you to deci de.

Ckay.

Any ot her questions by the nenbers?

(Negative response by all nenbers.)

DI SCUSSI ON

There were two evidentiary errors in this case. First,

W t hout objection, SA Hunter provided “human |lie detector”

t esti nony.
testified

chal | enge

Second, contrary to MI.R Evid. 301(f)(3), SA Hunter
that appellant did not respond to the pol ygrapher’s

t hat appell ant was not being truthful.

“Human |ie detector” testinony is inadm ssible. See, e.qg.,

United States v. Birdsall, 47 M} 404, 410 (1998). Furthernore,
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SA Hunter’s view that appellant was not being truthful reflects
t he opi nion of a pol ygrapher and is inadm ssi bl e evidence
pursuant to MI.R Evid. 707(a). As soon as he realized the
error, the mlitary judge took two steps to correct the problem
He recall ed the nenbers and, at the request of the defense
counsel, elicited from SA Hunter that Hunter’s challenge to
appel lant (that he did not believe him, which precipitated the
unfortunate remark about appellant’s silence, was a routine
statenent nade to all subjects who had just finished nmaking a
st at enent .

To further dimnish the inportance of SA Hunter’s
testinony, the mlitary judge instructed the nmenbers that the
guestion concerning SA Hunter’'s belief about appellant’s honesty
shoul d never have been asked, and it was the nenbers al one who
were the finders of fact and the adjudicators of truth. By
adding the instruction “. . . determnation of truth is your
real m and nobody can conme in here and tell you whether or not
sonmeone is being truthful. That’s purely up to you to decide,”
the mlitary judge negated any question or inference that SA
Hunter’s opinion was either adm ssible or material evidence.

MI.R Evid. 301 inplenents the constitutional and statutory
privilege against self-incrimnation. Rule 301(f)(3) provides
that the “fact that the accused during official questioning and

in exercise of rights under the Fifth Arendnent to the
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Constitution of the United States or Article 31, renained
silent, refused to answer a certain question, requested counsel,
or requested that the questioning be termnated is inadm ssible
agai nst the accused.”

SA Hunter’s testinony that appellant did not respond to a
chall enge to his truthful ness was admtted in violation of Rule
301(f)(3) and was an error of constitutional proportion. The
mlitary judge, however, endeavored to cure this error by
adnoni shing the nmenbers to disregard this portion of SA Hunter’s
testinmony. The curative neasure taken by the mlitary judge in

this case could have been clearer and nore forceful. See United

States v. Garrett, 24 M} 413, 417 (CVA 1987). Nonethel ess, the

presi dent of the court acknow edged that he understood why two
menbers’ questions were not being asked, and he understood the
judge’s instruction to disregard testinony about appellant’s
silence. In the absence of contrary evidence, court nenbers are
presuned to understand and follow the mlitary judge' s

instructions. United States v. Holt, 33 MJ 400, 408 (CMVA 1991);

United States v. Loving, 41 M) 213, 235 (1994).

This is a case that involved testinonial error, objection
by counsel, and quick renmedial action by the mlitary judge.
Having reviewed the entirety of the evidence, to include the
victims credi ble, persuasive testinony, we are satisfied that

SA Hunter’s “human lie detector” testinony did not have a
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substantial influence on the findings. Kotteakos v. United

States, 328 U. S. 750, 765 (1946). W are al so convi nced beyond
any reasonabl e doubt that appellant was not prejudiced by SA
Hunter’s comment about appellant’s sil ence.

The decision of the United States Air Force Court of

Crimnal Appeals is affirned.
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BAKER, Judge (concurring):

| agree with the majority opinion regarding the
remedi al actions taken by the mlitary judge in this case.
The mlitary judge effectively perforned his duty to ensure
a fair trial by pronptly providing clear, curative
instructions in response to SA Hunter’s opinion regardi ng
appel l ant’ s pol ygraph exam nation. The testinonial error
in this case was harnl ess, given the weight of the evidence
agai nst appellant, including the testinony of the victim
the inprobability of appellant’s account, and testinony
regarding the victims post-rape behavior.

| wite separately to enphasize that Wrick v. Fields,

459 U. S. 42, 47 (1982), is both sword and shield. In
Wrick, the Court concluded that “[d]isconnecting the
pol ygraph equi pnent effectuated no significant change in
the character of the interrogation” and, therefore,
Wrick’s consent to a pol ygraph interview w thout counsel
present al so constituted consent to the post-polygraph
interview w thout counsel present. Essential to the
Court’s finding of waiver in Wrick was the Court’s
conclusion that Wrick’s consent was vol untary and know ng,
and that he intelligently waived his right to counsel.
Wrick al so understood that he had the right to stop

guestioning (of any sort) at any time, and this
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understanding was reflected in witing, in plain | anguage.
Further, the Court’s holding is limted to a specific
right, the Fifth Anendnment right to counsel. The Court
expressly declined to address the dissent’s argunment that
the questioning violated Wrick' s Sixth Anmendnment right to
counsel, since those issues were not before the Court. |Id.
at 49.

As the Court in United States v. Scheffer, 523 U.S.

303, 312 (1998), rem nded, MI.R Evid. 707, Manual for
Courts-Martial, United States (2000 ed.), is a per se rule
agai nst the introduction of polygraph evidence at courts-
martial. Further, the Court’s ruling in Scheffer relied in
part on the conclusion that only reliable evidence should
be admtted into evidence, and “there is sinply no
consensus that polygraph evidence is reliable.” 1d. at
309.

For these reasons, and in light of Wrick, mlitary
j udges shoul d take great care to ensure that any wai ver of
rights associated with a pol ygraph exam nation is
vol untary, know ng, and intelligent, which nmeans anong
ot her things that the accused knows and understands which
rights are being waived. Mlitary judges and counsel nmnust
al so carefully watch the 707 backdoor to ensure, as Judge

Wansl ey did in this case, that allusions to pol ygraph
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exam nations are imedi ately addressed and omtted from
evidence. In light of the clarity of Scheffer and

MI.R Evid. 707, intentional and inadvertent references to
pol ygraph exam nations elicited by counsel should not

occur.
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