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Judge G ERKE delivered the opinion of the Court.

A mlitary judge sitting as a general court-marti al
convi cted appel l ant, pursuant to his pleas, of two specifications
of | arceny of government currency, in violation of Article 121,
Uni form Code of MIlitary Justice, 10 USC § 921. The adjudged and
approved sentence provides for a bad-conduct discharge and
confinement for 6 nonths. The Court of Crim nal Appeals affirned
the findings and sentence in an unpublished opinion.

This Court granted review of the foll ow ng issues:

I

VWHETHER THE Al R FORCE COURT OF CRI M NAL APPEALS ERRED VHEN

| T HELD THAT ARTI CLE 66(c), UCMJ, 10 USC § 866(c), DI D NOT

G VE THE COURT AUTHORI TY TO REVI EW APPELLANT’ S ASSI GNED

ERROR CONCERNI NG THE CRUEL AND UNUSUAL PUNI SHVENT HE

SUFFERED AT THE HANDS OF DYESS Al R FORCE BASE CONFI NEMENT

FACI LI TY GUARDS.

|1

VWHETHER APPELLANT WAS SUBJECTED TO CRUEL AND UNUSUAL

PUNI SHVENT | N VI OLATI ON OF THE ElI GHTH AVENDMVENT AND ARTI CLE

55 OF THE UCMJ WHEN GUARDS AT THE M LI TARY CONFI NEMENT

FACI LI TY REPEATEDLY M STREATED H M AND OTHER CONFI NEES AND

PLACED HHM I N FEAR FOR H S PERSONAL SAFETY.
For the reasons set out below, we set aside the |lower court’s
opi nion and remand for further action.

Factual Background

On June 25, 1996, a general court-martial at Kadena Air
Force Base (AFB), Japan, convicted appell ant of offenses
unrelated to this appeal. Appellant’s approved sentence fromthe
Kadena court-martial included confinenent for 3 years. He was
confined at the Naval Consolidated Brig at Mranmar, San D ego,

California.
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On April 7, 1998, a general court-martial at Dyess AFB,
Texas, convicted appellant of the offenses |isted above. At sone
time before his trial at Dyess AFB, appellant was transferred
fromMramar to the Dyess AFB confinenent facility. His
treatment at Dyess AFB after his second court-martial is the
basis for the granted issues.

Before the Court of Crimnal Appeals, appellant asserted
that when he first arrived at the Dyess confinement facility, he
was forced to stand at attention for approximtely 30 m nutes
while his escorts were given a tour of the facility. During his
i n-processing, his personal bel ongings were “dunped and
inventoried.” The guards continuously cursed at himand
threatened him He was forced to renove all his clothing and
stand at attention for 30 m nutes while the guards “screaned,
cursed at, and ridiculed” him He was addressed as “you little
bitch.”

Appel I ant asserted that during his first 72 hours of
confinement, while in adm nistrative segregation, guards cursed
and screanmed at him called him*“many hum liating nanmes,” and

strewed his personal belongings “all over the area.” He asserted
that he was awakened at 5:00 a.m and not allowed to sleep until
9:00 p.m, and that on one occasion he was forced to remake his
bed “at least 10 tinmes.” Finally, appellant asserted that he and
ot her prisoners were forced to perform personal services for
inmate staff, forced to intimdate new i nmates, subjected to
“shortened neal s and showers,” subjected to “repeated conments of

a highly enbarrassing and sexually explicit nature,” addressed as

“bitch,” and put in “fear that others would rape them” The
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Governnment did not contest appellant’s allegation regarding the
fear of rape in its brief or at oral argunent.

The court below stated that it was “appalled by the
treatnment alleged by this appellant.” Unpub. op. at 2. However,
it held that it had no authority to review appellant’s conpl ai nt
because the m streatnent was not a part of the approved sentence,
nor was it raised in appellant’s clenency request to the
conveni ng aut hority.

Di scussi on

Appel | ant argues that the court bel ow took an “unnecessarily
restrictive” view of its authority under Article 66(c), UCMI, 10
USC § 866(c), to adjudicate clainms of cruel and unusual
puni shment. He asserts that the “sadistic conduct” of the guards
at the Dyess AFB confinenent facility “so of fended contenporary
standards of decency that there is no doubt . . . [he] was
subj ected to cruel and unusual punishnment in violation of Article
55, UCMJ, and the Eighth Amendnent.” Final Brief at 5.

The Governnent makes a three-pronged argunent. First, it
argues the court below correctly concluded that it |acked
jurisdiction to review appellant’s clains. Second, it argues
that, even if the court below had jurisdiction, appellant failed
to exhaust his adm nistrative renedies. Finally, it argues that
appel  ant was not subjected to cruel and unusual punishment.
Answer to Final Brief at 2.

This Court addressed the jurisdictional issue in United

States v. Wiite, No. 00-0002, = M} __ (2001). 1In Wite, we

expressly held that “we have jurisdiction under Article 67(c) to

determ ne on direct appeal if the adjudged and approved sentence
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is being executed in a manner that offends the Ei ghth Amendnent
or Article 55.7 __ M (7). W also held that our authority
under Article 67(c) “includes authority to ensure that the
severity of the adjudged and approved sentence has not been

unl awful Iy increased by prison officials[.]” 1d.

In addition to its duty and authority to revi ew sentence
appropri ateness, a Court of Crimnal Appeals also has the duty
and authority under Article 66(c) to determ ne whether the
sentence is correct “in law.” This authority under Article 66(c)
is virtually identical to our Court’s authority to review the
sentence under Article 67(c). Accordingly, we hold that the
Court of Crimnal Appeals erred when it concluded that it |acked
authority to review appellant’s cl ai ns.

In White, we found it unnecessary to remand the case to the
Court of Crimnal Appeals because the facts asserted, even if
true, did not anbunt to a violation of Article 55 or the Eighth
Amendnent.  Unlike Wiite, we are unable to resolve this case on
the basis of appellant’s assertions.

In the first place, we cannot determ ne if appellant
exhausted his admnistrative renmedies. It appears that appell ant
may have arrived at Dyess AFB and undergone the initial in-
processi ng and admi nistrative segregation nentioned in his
conpl aint before the court-martial convened. Appellant did not
request relief fromthe mlitary judge at his second court-
martial. Appellate defense counsel informed this Court at oral
argunment that appellant did not tell his defense counsel about
the conditions of his confinenment. Appellant states that he

conplained to a chaplain, the confinenent facility
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superintendent, and his Congressman. The record does not reflect
whet her the facility commander or the convening authority was
aware of appellant’s conplaints. The record al so does not
refl ect whether appellant filed a conplaint under Article 138,
UCMJ, 10 USC § 938, or the prisoner-grievance system W cannot
determ ne on this record whether any of these factors,
individually or in conjunction with other evidence, provides a
basi s for decidi ng whet her appel | ant exhausted avail abl e
renedi es.

In White, we found it unnecessary to determne if the
appel I ant exhausted his adm nistrative renedi es because the
all eged mstreatnent did not anobunt to a violation of Article 55

or the Eighth Amendnent. See also United States v. Sanchez, 53

M) 393 (2000) (verbal sexual harassnent did not rise to |level of
cruel and unusual punishnment). W cannot meke that determ nation
in this case without further clarification of appellant’s
conplaints. For exanple, appellant states, “W were al so

subj ected to shortened neals and showers,” suggesting that sone

i nmat es may have been deprived of food and basic hygi eni c needs,
but he provides no details and does not specifically claimthat
he was deprived of food or hygienic needs. Appellant also
asserts that the guards “nade people fear that others would rape
them” but he does not state whether he was threatened with rape
or whether he was forced to threaten other inmates with rape. In
its brief and at oral argument, the Governnent did not contest
appel lant’ s al |l egations. CGovernnent counsel conceded at oral
argunent that appellant’s allegation regarding threats of rape

was susceptible of different interpretations, and it conceded
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that further factfinding mght be necessary to deternmine if
appellant’s fear of rape was only a generalized fear of rape or
the result of a specific threat by a guard or another prisoner.

We cannot determine on this record whether appellant’s
m streatnment rose to the level of a violation of the Eighth
Amendnent or Article 55. Further factfinding is necessary to
determne if appellant’s fear of rape was nerely the sort of
generalized fear that m ght prevail at any confinenment facility,
if the fear of rape resulted fromspecific threats by the guards
or other prisoners to rape appellant, or if the guards were
deliberately indifferent to threats of rape or attenpted rape
anong the confi nees.

Deci si on

The decision of the United States Air Force Court of
Crimnal Appeals is set aside. The record of trial is returned
to the Judge Advocate Ceneral of the Air Force for remand to the
Court of Crimnal Appeals. That court will conduct whatever
factfinding is required, including a hearing in accordance with

United States v. G nn, 47 Ml 236 (1997), if necessary. It wll

determ ne whet her appellant satisfied the requirenent to exhaust
his adm nistrative renedies, review the nerits of appellant’s
clainms under Article 66(c), and determ ne what relief, if any, is

appropriate. Thereafter, Article 67 will apply.
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SULLI VAN, Judge (concurring):

| am heartened that this Court has finally held in this case

and nore recently in United States v. Wite, No. 00-0002, = M

. (2001), that the | ower courts have the duty and the
jurisdiction to review whet her the sentence inposed by a court-
martial is being unlawfully increased by prison officials.

have for sone tine believed this to be true. United States v.

Sanchez, 53 MJ 393, 397 (2000) (Sullivan, J., dissenting).
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CRAWFORD, Chief Judge (concurring in part and dissenting in
part):

| am concerned with cruel and unusual punishnment and the
failure to prevent it. Like the majority, | agree that this
Court has jurisdiction to exam ne all egations of cruel and
unusual punishnent in violation of Article 55 when a case is on
di rect appeal as to the adjudged and approved sentence.
However, | cannot concur with the majority insofar as they shift
t he burden of proof to the Governnment to di sprove an all eged
Article 55 violation, instead of placing the burden where it
shoul d be, on the party who has all egedly been wronged.

As the majority notes, appellant was no stranger to the

B

mlitary justice systemor incarceration. On Novenber 2, 1997,

5 nonths prior to appellant’s second general court-nmartial on

April 7, 1998, he was noved from confinenent in San D ego and
entered confinenent at Dyess Air Force Base, Texas. Although
appellant’s affidavit is unclear, a fair reading of that
docunent, in conjunction with appell ate defense counsel’s

pl eadi ngs and oral argunent, indicates that the majority, if not
all, of the alleged aberrant behavior on the part of Dyess

pri son guards ensued inmediately followi ng appellant’s arrival

at Dyess Air Force Base.

“ On June 25, 1996, appellant was convicted of 5 specifications of |arceny and
10 specifications of falsely altering official docunments to divert governnent
funds into his personal bank account.
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During extenuation and mtigation at his April 7, 1998,
court-martial, appellant nade no nention of the treatnent which
he had received at the hands of the Dyess Air Force Base guards
for 5 months. After the introduction of 35 different exhibits,
appellant’s nother testified on his behalf. Appellant followed
this with an unsworn statenent that he read to the Court. In
particul ar, appellant inforned the mlitary judge of his past
court-martial and its associated sentence. Notably, he said
that regarding the Joint Forces Brig, Canp Hanson, ki nawa,
Japan, where he was confined after his first court-martial, “The
Marines are in charge of this brig, and the tine | spent there
was very hard.”

After 5 nonths in the brig at Okinawa, he was transferred
to the Naval Consolidated Brig at Mramar. Appellant rel ated
how he had rehabilitated hinself while serving confinenent at
M ramar, and that he had been granted parol e and was due to be
rel eased on January 6, 1998. However, before that happened, he
was transferred back to Dyess and had his parole revoked. Wth
sone bitterness, he inforned the judge that “[a]fter all the
hard work and dedication to rehabilitate nyself and get
parole, | lost it,” just to be court-martialed once again for
charges that were known of and “coul d have been taken care of

way back when | was originally charged and sentenced.”
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Al though, as the majority notes, the record is unclear as
to when the all eged degradi ng conduct occurred, | am convinced
that any such maltreatnment occurred prior to appellant’s Apri
7, 1998, court-martial. By failing to raise this issue of
constitutional proportion at trial, or even in his subm ssion
under RCM 1105, Manual for Courts-Martial, United States (2000
ed.), prior to the convening authority’ s action on June 22,
1998, appellant has forfeited his right to conplain in this

Court. See generally, New York v. HIl, 528 U S. 110 (2000);

Stewart v. LaGand, 526 U. S. 115 (1999); cf. United States v.

Scal arone, 54 MJ 114, 119 (2000)(Crawford, C. J., dissenting).
Remandi ng this case for a factfinding hearing under United

States v. DuBay, 17 USCVA 147, 37 CMR 411 (1967), perpetuates

the ad hoc renmedy approach to these type of issues instead of
requiring an institutional or system c renmedy. Although he

i ntroduced 35 exhibits at his court-martial, appellant did not

i ntroduce one shred of docunentary evidence that he had
conplained to any of the parties he said he did and it was these
parties who could have rectified m streatnent by the guards.
Furthernore, appellant’s affidavit does not nanme any of the

i ndi viduals to whom he all egedly conpl ained. As we have said on
a nunber of occasions, a person who requests relief fromthis
Court as a result of having suffered cruel and unusual

puni shment nust denonstrate an exhaustion of adm nistrative

remedi es before seeking judicial intervention. United States v.
3
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Avila, 53 MJ 99, 101 n.1 (2000); United States v. Mller, 46 M

248, 250 (1997).

Certainly, appellant was aware of his ability to conplain
to the I nspector General, since he referenced an | nspector
Ceneral report in his request for clenency after his first
general court-martial. An exam nation of the exhibits appellant
submtted at his April 7, 1998, court-nmartial reinforces ny
belief that he was well famliar with the prisoner-grievance
system and how to properly report and abate the m sconduct of
whi ch he conpl ai ns.

The burden of persuasion should be on the party with
know edge of the abuse and the ability to show the
adm ni strative actions taken to counter that abuse. That burden
coul d have been net in this case by presenting appellant’s
letter to his Congressnman and the reply thereto; the nane of the
chaplain to whom he conpl ai ned; the nanes of those guards who
cursed at and taunted him the name of the guard who referred to
himas a “little bitch”; a witten synopsis of appellant’s
conversation wth the superintendent, Master Sergeant Call ahan;
docunentary evidence of his attenpts to speak to his first
sergeant and commander; and interlocking affidavits from ot her
prisoners attesting to the conditions at Dyess Air Force Base.
Until such evidence is presented, appellant has neither stated a

colorable claimwarranting a DuBay hearing nor denonstrated an
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attenpt to exhaust his admi nistrative renmedies. Accordingly, |

woul d affirmthe findings of guilt and sentence in this case.
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