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Judge SULLI VAN del i vered the opinion of the Court.

During February of 1998, appellant was tried by a general
court-martial conposed of officer nenbers at Travis Air Force
Base, California. |In accordance with his pleas, he was found
guilty of absence without |eave, willful destruction of mlitary
property (3 specifications), and larceny of mlitary property (4
specifications), in violation of Articles 86, 108, and 121,

Uni form Code of MIlitary Justice, 10 USC 88 886, 908, and 921,
respectively. He was sentenced to a di shonorabl e di scharge,
confinement for 42 nonths, total forfeitures, and reduction to
the I owest enlisted grade. On April 29, 1998, the convening
authority di sapproved the forfeitures but otherw se approved the
sentence, and on Decenber 14, 1999, the Court of Crim nal Appeals
affirmed. 52 MJ 782 (1999).

On May 10, 2000, this Court granted review on the follow ng
i ssue:
VWHETHER THE M LI TARY JUDGE ABUSED HI S
DI SCRETI ON BY DENYI NG DEFENSE COUNSEL’ S
REQUEST TO RECPEN THE DEFENSE CASE TO MAKE
AN ADDI TI ONAL UNSWORN STATEMENT TO ADDRESS
A COURT MEMBER S QUESTI ON.
We hold that the mlitary judge s denial of the defense request

to make an additional unsworn statenent was not an abuse of his

discretion. See United States v. Martinsmth, 41 Ml 343 (1995);

cf. United States v. Provost, 32 MJ] 98 (CMVA 1991).
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Appel | ant pl eaded guilty to several specifications of
| arceny, in violation of Article 121, UCMI. As part of those
pl eas, he entered into a stipulation of fact concerning the
stolen property. It was stipulated that he stol e nine conputers
but only five were recovered by the Governnent. (Prosecution
Exhibit 1). No other evidence was presented as to the
wher eabouts of the four renmaining conputers. Prior to
sent enci ng, appellant made a | engthy unsworn statenent which at
| east indirectly referenced the unrecovered conputers. He
stated: “Last fall | took several conputers from buil dings 241
and 242. | took them wi thout perm ssion and wi thout |eaving any

i ndi cation of their whereabouts.” (R 242).

The Court of Crimnal Appeals found additional facts

concerning the granted issue. It said:

| . Background

After both sides rested and the mlitary
j udge had given his instructions on
sent enci ng, nenbers of the court-nmartial
posed several questions. One question was
what happened to the four |aptop conputers
not recovered by the governnent. Five
conput ers had been recovered. During an
Article 39(a), UCMI, 10 USC § 839(a),
session, the mlitary judge suggested to
counsel for both sides that the answer to
the nenber’s question is, “we don't know.”
Def ense counsel, however, responded:

DC. Right. There is no evidence.
| believe that you have the

di scretion to allow us to answer

t hat questi on.

MI:  Oh.

DC. We have not decided yet what’s
in our client’s best interest.
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We’ ve discussed it and we’'d like to
talk about it. W do have the
right. | believe if he wanted to
tell them the nmenbers can ask for
addi ti onal information.

Mi: That is true. But they can't
ask sonmebody who has given an
unswor n st at enent .

DC. Exactly. But they can't force
himto do it, but | think if he
wanted to vol unteer that

i nfornmati on, he coul d.

MI: Well the best | will allow you
to do, defense counsel, 1s if you

deci de that you want to provide that
information to the court nenbers, if

both sides are wlling to stipulate
to that, then I wll certainly allow
you to present a stipulation of

fact. Oher than that, T am not

going to allow your client just to
answer a question like that. Even
though I agree, I think I could. He
gave an unsworn statenent and as
|”ve instructed a couple of tines,
they can’t interrogate himon that
or ask him any questions about that,
including a question like this. So
| amnot inclined to | et himjust
answer it. But that doesn’'t nean
that you two can't work out a
stipulation of fact or even a

stipul ation of expected testinony,
al though I don’t know who it would
be the expected testinony of. But |
will let you worry about that

toni ght and see if you can cone up
with an answer to that.

The next norning, after determning the
counsel had no ot her suggestions for
answering the nenber’s question, the
mlitary judge instructed the nenbers
there was no evidence before themas to
the disposition of the other conputers.
During the next Article 39(a), UCMI,
session, trial defense counsel inforned
the mlitary judge that it appeared to him
that a court nenber was not happy with the
answer and offered to have his client say
what happened if the mlitary judge
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woul dn’t prohibit his client fromtelling
t he court nenbers.

The mlitary judge responded:

No, | didn't say that. Wat | said
is he can’t provide that information
to them over the objection of the
trial counsel in the formof an
unsworn statement. Y |f your

client wants to get on the stand and
testify under oath as to those
matters, I wll Tet you reopen your
case on that. But then, of course,
he woul d be subject to cross-

exam nation by trial counsel and
guestioning by the court nenbers. |
will certainly consider that. Also
if both sides were able to work out
sone kind of stipulation of fact, |
woul d certainly allow that as well

Trial defense counsel then requested the
mlitary judge provide the nenbers a
curative instruction. Upon reconvening
with the nmenbers present, the mlitary
judge instructed the nenbers that the

I nformation regardi ng the unrecovered
conputers was not available, they were not
to speculate with regards thereto, and
then repeated the instruction on an
unsworn statenment to ensure that no
adverse inference woul d be drawn agai nst
t he accused.

Y Trial counsel did not interpose an
obj ecti on.

52 M) at 783-84 (enphasis added).

Appel l ant submtted a post-trial affidavit to this Court. He
asserted that he would have told the court nenbers in an unsworn
statenent that he “di sposed of the four unrecovered conputers by
placing theminto two different dunpsters which were | ocated off-

base in Fairfield, California.”
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Appel l ant contends that the mlitary judge erred by “refusing
to permt the defense to reopen its case after resting in order
to make an additional unsworn statenment.” (Final Brief at 6).

He notes that a simlar issue was raised, but not decided, in

United States v. Martinsmth, 41 Ml at 349, and that vari ous

service courts have split on this question. Conpare United

States v. Wiitt, 9 MI 953, 958 (NCWR 1980) (an accused may

present further unsworn testinony), with United States v.

Bl acknmon, 39 MJ 1091, 1093 (ACMR 1994) (not an abuse of

di scretion to deny further unsworn testinony). Appellant asserts
that the trial judge had discretion in this matter, but he argues
that the judge abused that discretion when the judge denied his

request w thout good cause. (Final Brief at 5-6); see United

States v. Satterley, 52 M at 784. [

The unsworn statenent of a mlitary accused is provided for
in RCM 1001(c)(2)(A), Manual for Courts-Martial, United States
(1995 ed.). B] It states:

(2) Statenment by the accused.

(A) In general. The accused may
testify, make an unsworn statenent, or
both in extenuation, in mtigation or to

1 The mlitary judge did not hold that appellant was per se
barred from answering the nmenbers’ questions or responding to

t hose questions with an additional unsworn statenment. (“1 will
certainly allow you to present a stipulation of fact. Oher than
that, I amnot going to allow your client just to answer a
guestion like that. Even though | agree, | think | could.”) 52
Ml at 783 (enphasis added).

2 Al Manual provisions are cited to the version applicable at
trial. The current version is unchanged unl ess ot herw se

i ndi cat ed.
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rebut matters presented by the
prosecution, or for all three purposes
whet her or not the accused testified prior
to findings. The accused may |imt such
testinobny or statenent to any one or nore
of the specifications of which the accused
has been found guilty. This subsection
does not permt the filing of an affidavit
of the accused.

(Enmphasi s added); see also RCM 1001(c)(2)(C (prohibition on
trial counsel cross-exam nation and nmenber questioning an accused
on his unsworn statenment but providing for rebuttal by

prosecution).

Here, appellant was initially allowed to make an unsworn
statement without any limtation by the mlitary judge. Cf.

United States v. Rosato, 32 MJ] 93, 95-96 (CMA 1991) (mlitary

judge inproperly limted unsworn statenent of an accused based on
col | ateral consequences doctrine). However, after he rested his
case, he was not allowed to make a second unsworn statenent in

response to later questions by court nmenbers. See United States

v. Martinsmth, 41 M) at 348-49. W have held that it is error

under the above rules for a mlitary judge to deny an additional

unsworn statenent in surrebuttal circunstances. See United

States v. Provost, 32 Ml at 99 (holding additional unsworn

statenent in surrebuttal nust be permtted where Governnent
present ed substantial evidence rebutting an accused’'s initial
unsworn statenment); see also RCM 1001(d) (rebuttal and

surrebuttal may continue in discretion of mlitary judge).

This Court has considered a soldier’s right of allocution to

be a traditional and valuable right (see United States v. Rosato,
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supra at 96) and has broadly applied it in this light. See
United States v. Gill, 48 MJ 131, 133 (CMVA 1998). Moreover, we

have | ong recognized a mlitary judge' s general responsibility to
ensure a fair trial in light of the unique circunstances of the

case before him See generally United States v. Graves, 1 Ml 50,

53 (CVA 1975). Accordingly, we conclude that there may be ot her
ci rcunst ances beyond legitinmate surrebuttal which may warrant an

addi ti onal unsworn statenment. See generally RCM 801(a)(3)

(“Subject to the code and this Manual, [the mlitary judge shall]
exerci se reasonable control over the proceedings to pronote the
pur poses of these rules and this Manual”); MI. R Evid. 611(a),

Manual , supra.

Nevert hel ess, whet her such circunstances exist in a
particular case is a matter properly inparted to the sound
di scretion of the trial judge. Id.; see also RCM 913(c)(5) and
921(b) (discretionary power of judge to reopen case). For
several reasons, we conclude that the mlitary judge did not
abuse this discretion in refusing to allow appellant to nake an
addi ti onal statenment, not sworn under oath or subject to cross-

exam nation. See generally United States v. Travers, 25 Ml 61,

62-63 (CVA 1987) (general definition of a trial judge’s

di scretion).

First, appellant had al ready exercised his right to nmake an
unsworn statement and el ected not to particularly disclose the
wher eabouts of the four m ssing conputers in that statenent. See

United States v. Martinsmth, 41 MJ at 349. Second, he al so had
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rested his case, both sides had made cl osing argunents, and the
mlitary judge had given final instructions to the court-marti al

panel nmenbers. See generally United States v. Fisiorek, 43 M

244, 248 (1995) (delineating general considerations agai nst
reopening a case). Third, the mlitary judge gave protective
instructions that the requested informati on was not avail able and
no adverse inference should be drawn agai nst appellant. Fourth,
whet her the four conputers were placed in off-base dunpsters, as
asserted by appellant in his post-trial affidavit, raised a
guestion of fact that could have been disputed by the
prosecution, thus belatedly protracting this litigation. See

United States v. Martinsmith, supra. Finally, the mlitary judge

of fered appel |l ant reasonable alternatives to a second unsworn
stat enent which would pronptly and reliably evidence the

wher eabouts of the four conputers, i.e., a stipulation of fact,
whi ch had previously been used to evidence the whereabouts of the
five recovered conputers, or sworn testinmony. See MI. R Evid.
614. |In these circunstances, we find that the judge did not
abuse his discretion in denying appellant’s request to nmake a

second unsworn st atenent.

This case is not like United States v. Provost, supra. As

not ed above, we held there that it was error for a trial judge to
refuse to let the defense present an additional unsworn statenent
in surrebuttal. However, in that case, the prosecution had

i ntroduced substantial evidence rebutting the accused’s first
unsworn statement. See RCM 1001(c)(2)(A) (“The accused may

testify, make an unsworn statenent, or both in extenuation, in
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mtigation or to rebut matters presented by the prosecution,

.”) (enphasis added). This type of Manual violation was not
present in appellant’s case because the prosecution presented no

rebuttal evidence to appellant’s initial unsworn statenent.

The decision of the United States Air Force Court of Crim nal

Appeal s is affirnmed.

10
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EFFRON, Judge (dissenting):

The nmenbers of a court-nmartial panel serve as the decision
makers on findings and sentence. Art. 52, UCMJ, 10 USC § 852.
Menbers of the court-martial may interrogate w tnesses through
t he subm ssion of questions to the mlitary judge. MI. R Evid.
614(b), Manual for Courts-Martial, United States (2000 ed.); see

also Art. 46, UCMJ, 10 USC § 846 (providing that nenbers of a

court-martial, trial counsel, and defense counsel have an equal
opportunity to obtain wtnesses and ot her evidence). Gven the
critical role of the court-martial panel, the nature of the
guestions posed by nenbers is a matter of vital inportance to
the parties.

In a larceny case, if the nenbers seek to ask a question
during findings or sentencing concerning the disposition of the
property at issue, the accused has the right to address that
matter during his or her unsworn statenent on sentencing,
regardl ess of whether evidence has been introduced on that

matter. RCM 1001(c)(2)(C), Mnual, supra; United States v.

Rosato, 32 MJ 93 (CVA 1991). The CGovernnent then has the
opportunity to submt matter in rebuttal, and the accused may

make a further unsworn statenment in surrebuttal. RCM
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1001(c)(2)(C); see United States v. Provost, 32 Ml 98 (CMVA

1991) .

In the context of the right to make a second unsworn
statenent, we have enphasi zed that the opportunity of a mlitary
accused to make an unsworn statenent is a "valuable right" that

has been "generally considered unrestricted." Rosato, supra at

96, citing United States v. Partyka, 30 MJ 242, 246 (CVA 1990),

and WlliamWnthrop, MIlitary Law and Precedents 299 (2d ed.

1920 Reprint). That right is no | ess val uabl e when the nenbers,
for the first time, raise an issue pertinent to sentencing after
an accused has provided an unsworn statenment. Any concerns
about protracted litigation at that stage are not materially
different fromthe concerns that nust be addressed when an
accused addresses the issue in his or her initial unsworn
statenent. The mlitary judge has the same nmeans of controlling
the proceedings in either case.

Appel lant in this case was deprived of the val uable right
to make an unsworn statenment on a matter of inport to the
sentencing authority. | would reverse and remand for a new

sent enci ng proceedi ng.
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