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Chi ef Judge CRAWFORD del i vered the opinion of the Court.
Contrary to his pleas, appellant was convicted by a general
court-martial conposed of officer nenbers of conmtting an
i ndecent act on A, a fermale less than 16 years of age, in
violation of Article 134, Uniform Code of MIlitary Justice, 10
USC § 934. Appellant was acquitted of raping J, a female |ess
than 16 years of age. Wiile reducing the forfeitures, the
conveni ng authority approved the sentence of a di shonorable
di scharge, 7 years’ confinenent, and reduction to the | owest
enlisted grade. The Court of Crimnal Appeals affirned the
findings and sentence. 52 M) 601 (1999). W granted review of
the foll ow ng issues:

| . WHETHER APPELLANT WAS DENI ED EFFECTI VE ASSI STANCE OF
COUNSEL GUARANTEED BY THE 6™ AMENDVENT OF THE CONSTI TUTI ON.

1. WVWHETHER THE M LI TARY JUDGE ABUSED H S DI SCRETI ON BY
REFUSI NG TO ALLOW ANY DEFENSE VO R DI RE QUESTI ONS
CONCERNI NG THE MEMBERS' PRI OR | NVOLVEMENT I N ANY CHI LD

ABUSE CASES AND PGOSS| BLE PRECONCEI VED NOTI ONS REGARDI NG USE

OF FORCE AND FABRI CATI ON WHEN ALLEGATI ONS OF SEXUAL
M SCONDUCT | NVOLVE TEEN AND PRETEEN AGE G RLS.

1. WHETHER THE Al R FORCE COURT OF CRI M NAL APPEALS ERRED

TO THE SUBSTANTI AL PREJUDI CE OF APPELLANT | N UPHOLDI NG THE
M LI TARY JUDGE' S ERRONEQUS ADM SSI ON OF UNCHARGED OTHER
SEXUAL M SCONDUCT UNDER M L. R EVID. 404(b), 413, AND 414.
For the reasons contai ned herein, we affirmthe decision of

the court bel ow.
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| . STATEMENT OF THE FACTS

Appellant is a 38-year-old, divorced Master Sergeant with
al nost 19% years of active service. At the tinme of the offense,
he was assigned to Supreme Headquarters, Allied Powers, Europe
(SHAPE) in Belgium He becane a friend of Arny Specialist S,
who was al so assigned to Forces command at SHAPE. Eventually,
t hey began seeing each other and devel oped an intimte
rel ationship. Specialist S had a 10-year-old daughter, A
Appel lant, Specialist S, and A frequently did things together.
On one occasion in Septenber or Cctober 1995, Specialist S and A
spent the night at appellant’s residence. A slept in the
bedr oom where appell ant’ s daughter from a previ ous marri age
sl ept when she cane to visit him Sonetinme during the night,
appel l ant went into the bedroomin which A was sl eeping. He
pl aced his hands under her shirt and fondl ed her breasts. He
t ook her hands and placed themon his penis and noved them up
and down. Several nonths later, A told her nother what
appel  ant had done. Specialist S reported the assault to the
Air Force Ofice of Special Investigations (QSl).

VWhile the OSI was investigating the sexual assault upon A,
it received information that appellant may have assaulted a
babysitter, J, nearly 10 years earlier, during the tine he lived
in Mdwest Cty, Oklahoma. J stated that she had a sexual

relati onship with appellant, consisting of heavy petting and
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oral sex. She also clained that appellant placed her hand on
his penis and masturbated him \Wen infornmed by the OSI that

t hese i ndecent acts could not be prosecuted because of the
statute of limtations, J stated that appellant al so engaged in
sexual intercourse with her sonetine between February 1 and
April 30, 1988. She was 15 at the tine. As a result, appellant
was charged with raping J.

At trial, the prosecution also called Arny Specialist C
Specialist C was one of appellant’s neighbors in Mdwest Cty.
She testified that appellant sexually assaulted her on two
occasions. Once while he was working in his garage, he pulled
his penis out of his shorts and put her hand on it and nade her
masturbate him On another occasion, she went to appellant’s
home to borrow a cup of sugar. He took her into the bat hroom
and made her masturbate him and rubbed her vagina with his
hands. These incidents were also barred from prosecution by the
statute of limtations.

1. DI SCUSSI ON
A.  VWHETHER APPELLANT WAS DENI ED
EFFECTI VE ASSI STANCE OF COUNSEL
GUARANTEED BY THE 6™ AMENDMENT OF THE
CONSTI TUTI ON.
To establish a claimof ineffectiveness, “the defendant nust

show t hat counsel’s performance was deficient. This requires

showi ng that counsel nade errors so serious that counsel was not
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functioning as the ‘counsel’ guaranteed the defendant by the

Sixth Amendnent.” Strickland v. WAshington, 466 U S. 668, 687

(1984); see also Wllianms v. Taylor, 529 U S. 362, 390 (2000).

In satisfying this burden, the “defendant nust show t hat
counsel’s representation fell bel ow an objective standard of
reasonabl eness.” |d. at 688. Appellant nmust establish that the
acts identified by him*“were outside the wi de range of

prof essionally conpetent assistance.” Burger v. Kenp, 483 U. S.

776, 795 (1987), quoting Strickland, supra at 690. That is,

counsel s performance was unreasonabl e “under prevailing
prof essional norns ... considering all the circunstances.”

Strickland, supra at 688.

“Judi cial scrutiny of counsel’s performance nust be highly

deferential.” 1d. at 689. “[Clounsel is strongly presunmed” to
have given “adequate assistance.” 1d. at 690. The Strickl and
Court warned: “It is all too tenpting ... to second-guess” a

| awyer’ s performance, and appellate courts should try to
“elimnate the distorting effects of hindsight.” [1d. at 689.
Acts or omssions that fall within a broad range of reasonabl e
approaches do not constitute a deficiency. The Court in
Strickland held that “strategic choices nade after thorough
investigation of law and facts relevant to plausible options are

virtual Iy unchal | engeable.” 1d. at 690.
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The defendant nust al so denpnstrate that the deficient
performance prejudi ced the defense. The prejudice prong
“requires showi ng that counsel’s errors were so serious as to
deprive the defendant of a fair trial, a trial whose result is
unreliable.” 1d. at 687.

In his first asserted issue, appellant clains that defense
counsel failed to attack the credibility of the governnent
W tnesses. Appellant suggests that his counsel did not
vigorously attack the victim A, regarding a story she
previ ously nmade up about a ki dnapping, nor did defense counsel
press Aon a false statement to a friend that appell ant
threatened to kill her. To the contrary, the record of trial
shows that defense counsel did question A about these itens, and
her responses showed that she was inpressionable, and that maybe
sonme of her stories were at |least partially fabricated.

Further cl ainms by appellant as to the advanced sexual know edge
or curiosity on the part of A are unsubstanti ated.

Appel lant also clains that A's nother’s testinony could
have been contradicted. However, the only person that was in a
position to challenge the nother’s statenent that she and
appel l ant had only been intimte on one occasi on was appel | ant
hinmself. Neither at trial nor during the clenmency process did

he contradict A s nother.
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As for Specialist Cs testinony, defense counsel argued
that her statenents were inconsistent and anounted to uncharged,
prejudicial msconduct. The mlitary judge di sagreed and
al l owed Specialist Cto testify, but limted her testinony.

The court bel ow ordered defense counsel to submt
affidavits answering a few questions, including why there was
not a nore rigorous cross-examnation of A Civilian defense
counsel (CDC) responded that he was concerned that a clunsy or
vi ci ous cross-exam nation of A would be devastating to his
client, based on her videotaped deposition, as well as CDC s
many years in crimnal defense work.

As to all of the Governnent’s witnesses, including A, CDC s
affidavit explains that despite the defense’ s investigation, no
evi dence surfaced that would create even an inference that the
Wi tnesses were |ying or had any notivation to lie. The record
clearly shows that the defense acted to m nimze damagi ng
t esti nony.

Appel I ant further contends that his defense counsel did not
do enough to limt the spillover effects of the rape testinony
of J. However, the spillover instruction given by the mlitary
j udge was adequate and, presunably, was foll owed by the nmenbers.

See United States v. Holt, 33 MJ 400, 408 (CMVA 1991).

Appel l ant al so clainms that defense counsel did not inform

t he nenbers about the precise consequences of a punitive
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di scharge. Yet the record establishes that defense counse
informed the nenbers a punitive discharge would “deprive him of
everything that he has worked for and everything that he has
contributed; everything that he is or thought he was.” Based on
the nature of appellant’s felony conviction, the evidence
presented during sentencing, the mlitary judge’ s instructions,
and argunent of counsel, we are convinced that the officer
menbers had sufficient information to understand the

ram fications associated with awardi ng appell ant a punitive

di schar ge.

Appel I ant argues that defense counsel failed to present a
case on his behalf during findings by not allowing himto
testify and by refusing to put forth a “good soldier” defense.
Appel I ant avers that he discussed the matter of testifying with
his attorney, and that they planned to make the final decision
after seeing how the case progressed. However, according to
appellant, his attorney rested the defense case i medi ately
after the Governnment rested w thout further discussion with
appel | ant .

Def ense counsel stated in his affidavit that his client was
fully informed of his right to testify and chose to accept his
counsel’s strong recomendation that he should not take the
stand. This was reiterated in mlitary defense counsel’s (MDC)

affidavit. MDC stated that appellant was advi sed he had the
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final decision on testifying, and he agreed that he woul d not
testify.

Appel I ant argues that his counsel failed to present a “good
sol dier” defense during the case-in-chief. Appellant had over
19 years of active service and worked at SHAPE Headquarters.
Upon notion, he presented affidavits to the court below from
Col onel Clark P. Wgl ey, Lieutenant Col onel Leonard F. Benson,
and Master Sergeant (Ret) George L. Davis. Al three of the
affiants worked with appellant at SHAPE, and all three vouched
for his conpetence, professionalism and integrity. Both
of ficers indicated that they would have gladly testified for
appellant at his trial. However, CDC did not believe that a
“good sol dier” defense would be very persuasive in this type of
case. CDC was al so concerned that character w tnesses woul d
open the door for uncharged m sconduct . !l Defense counsel had the
benefit and know edge of the pretrial investigation, including
CSl reports, nedical reports, and other discoverable material.
He stated that appell ant understood his anal ysis and accepted
it. Deciding to forgo live wtnesses in order to avoid
potential |y damagi ng evi dence bei ng brought in under cross-

exam nation does not ampunt to i nconpetence.

! Right to Counsel: En Banc Eleventh Circuit Denies Habeas to Federal Prisoner
Sentenced to Death, 67 BNA CRIM L. REP. at 658 (Aug. 9, 2000) (“A reasonable
| awyer ...could have decided that presentation of mtigation evidence would be
count er producti ve because it woul d open the door to potentially harnful
cross-exam nation and nullifying rebuttal.”).
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We need not order a hearing pursuant to United States v.

G nn, 47 MJ 236, 248 (1997), since these matters nmay be resol ved
based on the “appellate filings and the record.” 47 M} at 248.
Al parties agree that appellant’'s counsel advised him
agai nst testifying. CDC states that appellant wanted to
testify, and that it was only after a heated di scussion that
appel l ant agreed to remain silent. He states that when the
prosecution rested, he | eaned over to appellant and appel | ant
"once again, confirmed that he woul d be taking our advice and
that he would be remaining silent.” MDC states that after the
Governnent rested its case, the defense "took a nonment to concur
one last time that we were not putting on any further evidence."
Appel I ant asserts that CDC stood up inmmediately after the
Governnent rested and announced that the defense al so rested.
The record does not indicate whether a brief pause and
conference took place anong appellant and his two counsel before
t he defense rested. The record does reflect, however, that
there was a 2-hour break after both sides rested, foll owed by a
session under Article 39(a), UCMJ, 10 USC 8§ 839(a), on
instructions, during which there was anpl e opportunity for
appellant to express his desire to testify. \Wile appellant may
have continued to entertain the idea of testifying in spite of
his counsel's advice, there is no indication that he told his

counsel he rejected their advice. Appellant made no conpl ai nt

10
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about his defense counsel in his post-trial subm ssion to the
convening authority. Appellant's failure to speak up at or
after trial belies his assertion that his desire to testify was
i mproperly cut off by his counsel. W conclude that "the
appellate filings and the record as a whole 'conpellingly
denonstrate' the inprobability" of appellant's assertions. See
G nn, 47 MJ at 248.

As to the abridgenent of appellant’s right to testify, we
agree with the court below. “[T]his barebones assertion by a
def endant, al beit made under oath, is insufficient to require a
hearing.... Some greater particularity is necessary -- and al so

we think sonme substantiation is necessary, such as an affidavit

fromthe | awer who allegedly forbade his client to testify --

to give the claimsufficient credibility to warrant a further
i nvestnment of judicial resources in determning the truth of the

claim...” 52 M at 614, quoting Underwood v. Cark, 939 F. 2d

473, 475-76 (7'" Cir. 1991); see also United States v. Boyd, 86

F.3d 719, 722-23 (7'M CGir. 1996).

Appel lant clainms simlar error during the sentencing
portion of the trial. Yet, CDC indicated that he discussed the
sentencing strategy with appellant, and this seens probable from
the record, which states:

Clv DC. Yes, Your Honor, we have discussed

[wth] Master Sergeant Dewell his rights to
present evidence and to make a sworn or unsworn

11
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statenment through counsel. And, in doing so, we
have revi ewed the Defense Exhibits that we have
mar ked as Defense Exhibit D for identification,
which we will be offering to the mlitary judge.
We have expl ained that the prosecution, of
course, will be offering the enlisted personnel
records of the accused, reflecting his entire
service career. And, we have determ ned that for
tactical reasons we will not be presenting any
ot her evidence beyond that, to include the
accused exercising his right to remain silent.

We hold that CDC s and MDC s tactics were well within their

di scretion. “We do not |ook at the success of a crimnal
defense attorney’'s trial theory, but rather whether counsel nade
an objectively reasonable choice in strategy fromthe

alternatives available at the tine.” United States v. Hughes,

48 M) 700, 718 (A.F. CG. Crim App. 1998), citing United States

v. Ingham 42 M) 218 (1995).
Appel I ant has not nmet his burden of showing error on the

part of defense counsel. As the first prong of Strickland was

not nmet, we hold that the court below correctly determ ned that
appel  ant was not deni ed effective assistance of counsel as
guaranteed by the Sixth Anendnent. W also hold that it did so

in conpliance with this Court’s decision in G nn.

B. WHETHER THE M LI TARY JUDGE ABUSED H S

DI SCRETI ON BY REFUSI NG TO ALLOW ANY DEFENSE
VO R DI RE QUESTI ONS CONCERNI NG THE MEMBERS
PRI OR | NVOLVEMENT | N ANY CHI LD ABUSE CASES
AND POSSI BLE PRECONCEI VED NOTI ONS REGARDI NG
USE OF FORCE AND FABRI CATI ON WHEN ALLEGATI ONS
OF SEXUAL M SCONDUCT | NVOCLVE TEEN AND PRETEEN
AGE G RLS

12
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The standard of review on this issue is an abuse of

discretion. United States v. Belflower, 50 M} 306, 309 (1999);

United States v. Jefferson, 44 M) 312, 317 (1996).

The mlitary judge in this case did not allow either
counsel to conduct group voir dire. Appellant argues that the
mlitary judge abused his discretion by refusing to allow any
def ense voir dire questions concerning the nenbers’ prior
i nvol venent in any child abuse cases and possi bl e preconcei ved
notions regardi ng use of force and fabrication when allegations
of sexual m sconduct involve teen and preteen age girls.

Prior to trial, the mlitary judge sent a letter to counsel
advising themto submt voir dire questions to himat |east 7
days prior to trial since he would question the nenbers. Wile
both the defense and the Governnent submitted questions pursuant
to the mlitary judge’ s instructions, both sides stated their
objection to this procedure and their desire to question the
menbers personally. However, the mlitary judge denied both
requests. Neither the UCMI nor the Manual for Courts-Martial,
United States (2000 ed.), gives the defense the right to

i ndi vidual ly question the nenbers. Jefferson, supra at 317-19;

RCM 912(d), Manual, supra.EI

2 The current version of this rule is identical to the one in effect at the
time of appellant’s court-nartial.

13
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After the mlitary judge questioned the nenbers, defense

counsel specifically asked the mlitary judge to ask them

* * *

4. |Is there any nenber of the panel who
has a close friend, neighbor or relative,
(to include spouse), who works in the
field of |aw enforcenent, teaching,
medi ci ne, psychol ogy, psychiatry, or
soci al work services?,

* * *

8. Is there any nenber of the panel who
bel i eves that teenage girls, solely
because of their age, are not nentally
capabl e of manifesting | ack of consent

to sexual advances?;

9. Is there any nenber of the panel who
bel i eves that teenage girls, because of
their age, believe that they are required
to acqui esce to sexual advances of an
adult because that person is an adult?;
and

10. Is there any nenber of the panel who
bel i eves that preteen age girls would not
fabricate allegations of sexual m sconduct?

Trial defense counsel stated that question four was
designed to determ ne “whether or not any menber of the panel is
cl ose enough wth someone who woul d be necessarily involved in
child abuse cases and who m ght have know edge that woul d cone
to bear during the course of the discussions in the jury room”
t hereby affecting his/her deliberation in the case. Defense
counsel stated he would use this information to “intelligently

exerci se our perenptory challenge.” Defense counsel commented

14
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t hat the purpose of questions eight and nine was to determ ne
whet her any nenber believed that a teenager is not capable of
mani festing a | ack of consent to sexual approaches. He noted
that in sone cases, court nmenbers believed this. Defense
counsel urged the mlitary judge to ask question ten because
“there are many jury nenbers out there who believe that a pre-
teenage girl would never fabricate an allegation of sexual

m sconduct.” The mlitary judge did not address defense
counsel s concern but sinply stated, “lI believe |I have
adequately covered these areas in ny questions.”

The mlitary judge' s questions properly tested for a fair
and inpartial panel and allowed counsel to intelligently
exerci se chall enges. He asked about nenbers’ famly and cl ose
friends; he asked whet her any nenber served as a “fam |y
advocacy team nenber or who works on sone type of commttee such
as that”; he asked whether “anyone on the panel . . . believes
that any particul ar person, whether they are an adult or a
m nor, sinply because of their status, would automatically be
telling the truth or not telling the truth”; and he asked
whet her any nenber had any experience in |egal or |aw
enforcenment matters. W hold that the questions asked by the
mlitary judge were clearly adequate to cover the statutory
qualification of the nenbers. Thus, there was no abuse of

di scretion by the mlitary judge.

15
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C. WHETHER THE Al R FORCE COURT OF CRI M NAL
APPEALS ERRED TO THE SUBSTANTI AL PREJUDI CE
OF APPELLANT I N UPHOLDI NG THE M LI TARY
JUDGE' S ERRONEQUS ADM SSI ON OF UNCHARGED
OTHER SEXUAL M SCONDUCT UNDER M L. R EVI D
404(b), 413, AND 414.

Lastly, appellant contends that the court below erred in
uphol ding the mlitary judge s adm ssion of uncharged ot her
sexual m sconduct under MI|.R Evid. 404(b), 413, and 414,
Manual , supra.EI W reviewthe mlitary judge’'s ruling on the

adm ssibility of evidence under an abuse of discretion standard.

See United States v. Acton, 38 M} 330, 332 (CMA 1993).

At the beginning of the trial, defense counsel nmade a
motion in limne to preclude the testinony of Specialist C as
i nperm ssible under MI.R Evid. 404(b). Although appellant was
not charged with any offenses relating to Specialist C, the
prosecution wanted her to testify that appellant had her
mast urbate himon a couple of occasions between 1987 and 1989
when she was between 10 and 12 years of age. The mlitary judge
ruled that the portion of her testinony relating to the
mast ur bati on was adm ssible. He stated:

| find that the acts of having young girls, between

the ages of 10 and 15 - - grabbing their hands,

putting their hands on his penis, and masturbating
him—- that evidence is of such simlar nature that

3 MI.R Evid. 413 and 414 did not exist at the time of appellant’s court-
martial. However, Fed.R Evid. 413 and 414 applied, by virtue of MI.R Evid.
1102, and they are virtually the same as MI.R Evid. 413 and 414. See United
States v. Wight, 53 MJ] 476, 480 n.4 (2000).

16
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| believe it is adm ssible under both 404(b) and
Mlitary Rule of Evidence 414. Now, in ny bal ancing
test under Mlitary Rule of Evidence 403, | decided
that the full scope of the testinony of Specialist [C]
will not be admtted. |In other words, the statements
concerning trapping her in the bathroom and the other
acts don't go to the acts that we are tal king about,
especially with regard to [A]. Again, part of ny
reasoning here is that the prejudicial effect of that
type of evidence would outwei gh the probative value —
substantially outweigh the probative value. However,
on the masturbating, | think that is very probative
and by limting it | don't think the prejudicial

ef fect substantially outweighs the probative val ue.

Al though the mlitary judge's determnation in this case

was nade prior to our decision in United States v. Wight, 53 M

476 (2000), we note that the list of factors in Wight is
nei t her exclusive nor exhaustive. The mlitary judge s careful
and reasoned analysis on the record satisfied the constitutional
requi renent that evidence offered under Rule 413 be subjected to
a thorough bal ancing test pursuant to MI.R Evid. 403. United

States v. Enjady, 134 F.3d 1427, 1433 (10'" Cir. 1998);: see al so

United States v. Guardia, 135 F.3d 1326, 1331 (10'" Gir.

1998) (Al t hough the trial court is not required to nake detail ed
findings of fact under Rule 403, it is inportant that the court
“fully evaluate the proffered Rule 413 evidence and nmake a cl ear
record of the reasoning behind its findings.”).

Fol  owi ng our decision in Wight, we hold that the mlitary

judge properly admtted the contested testinony. The threshold

17
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findings were net under Rul e 413(a)@ the evidence was found to
be relevant to the i nmedi ate charges under M| .R Evid. 401 and
402, and the mlitary judge clearly found that the probative

val ue of specific portions of the testinony outwei ghed any
prejudicial effect, as required under MI|.R Evid. 403.

W reviewa mlitary judge’'s evidentiary rulings for an abuse of
di scretion. However, when the judge does not articulate the

bal anci ng anal ysis on the record, we give the evidentiary ruling
| ess deference than we do where, as in this case, the bal ancing

analysis is fully articulated on the record. United States v.

Manns, 54 M) 164, 166 (2000).
Additionally, the mlitary judge instructed the
menbers as foll ows:

Each of fense nmust stand on its own and you nust keep
t he evi dence of each offense separate. The burden is
on the prosecution to prove each and every el enent of
each of fense beyond a reasonabl e doubt. As a general
rul e, proof of one offense carries with it no

i nference that the accused is guilty of any other

of fense. However, you may consider any simlarities
in the testimony of Ms. [P, A/ ] and Specialist [(]
concerning nmasturbation wwth regard to the
Specification of Charge Il [rape].

(Enmphasi s added.) As the nmenbers acquitted appell ant of
the rape charge, this Court finds no reason to doubt that

the nenbers followed the instructions given them

4 As Rules 413 and 414 are essentially the same in substance, the analysis for
proper adm ssion of evidence under either should be the sane.

18
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[11. DEC SI ON
The decision of the United States Air Force Court of

Crim nal Appeals is affirned.
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