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Chi ef Judge Crawford delivered the opinion of the Court.
Contrary to his pleas appellant was convicted by mlitary
j udge al one of assault with nmeans likely to produce grievous
bodily harm The convening authority approved the sentence of a
bad conduct di scharge, nine nonths’ confinenent, total
forfeitures and reduction to the |l owest enlisted grade. The
Court of Crimnal Appeals affirned the findings and sentence.
52 MJ 550 (1999). W granted review of the follow ng issue:
VWHETHER THE M LI TARY JUDGE ABUSED HI S DI SCRETI ON BY
REFUSI NG TO ADM T CONSTI TUTI ONALLY REQUI RED DEFENSE
EXPERT EVI DENCE FROM A FORENSI C PSYCHI ATRI ST ABCOUT
AN ALTERNATI VE PERPETRATOR THAT WAS AN | NDI SPENSI BLE
ELEMENT OF APPELLANT' S DEFENSE, EVI DENCE WH CH SHOULD
MOST CERTAI NLY HAVE BEEN ADM TTED UNDER EXI STI NG
M LI TARY LAW AND WH CH WOULD HAVE MOST CERTAI NLY BEEN
ADM TTED I N MANY OTHER FEDERAL AND STATE COURTS.
FACTS
Appel lant’s wi fe brought their newborn (4 week ol d) son,
Jarod, to the energency roomof United Hospital in the civilian
community at about 7:30 a.m on the norning of February 3, 1997.
Jarod was seen by Dr. Ri chard Wacksnman, a critical care
physi cian, who testified that he observed severe trauna to the
child including bruises to the nose and extensive retinal

henmorrhages (R 219-223). Jarod s skull contained a subdural

hemat oma and his brain continued to swell after adm ssion
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(R 224, 231). Dr. Wacksman testified that there was no nedi cal
cause for the injuries and that they were consistent with “non-
accidental injury.” (R 239).

Lt Col. (Dr) Gael Lonergan, a pediatric radiol ogist,
testified that an exam nation of the conputerized topography
scans of Jarod’s brain showed a | arge anmount of blood in the
brain, a level nornmally only seen in serious autonobile
accidents (R 452). Dr. Lonergan testified that the child's
injuries were so serious that the brain had atrophied. Based on
her review of the record of the CAT scans she concl uded t hat
Jarod had been violently shaken (R 454).

Appellant’s wife, Nicole, testified that the night of 2-3
February, 1997 she had sone friends in for a party. This was
the first time she or her husband had entertained friends
followng the birth of Jarod on 6 January 1997. This party
continued nost of the night. N cole testified that at about
10: 00 p.m she had put Jarod to bed and fed hima bottle (R
156). The child was sleeping in the same bed that she and her
husband used (R 154-155). She also testified that sonetine
between 12:30 a.m and 2:30 a.m she heard Jarod crying. She
went upstairs, changed his diaper and fed hima bottle (R 163).

Jarod did not take his bottle well. Ms. Dinberio then
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“propped”Elthe bottle and left the child so she could return to
her conpany (R 164). This took no nore than 15 mnutes (R 165)
Appel lant did not testify on the nerits. Therefore the
chronol ogy of his novenents is established through the testinony
of other witnesses. That evidence established that appellant

went to bed sonetinme between 12:30 a.m and 4:30 a. m, but
clearly after his wife had fed the child a second time (R 111
165 349, 392). He was tired frombeing in the field and had
consuned no al cohol during the evening (R 157, 346 359).

No one heard anything further fromthe child until sonetine
between 5:30 and 6:30 a.m Al of the witnesses testified Jarod
began to cry loudly about that tinme. (R 111, 523). 1In fact the
crying was so strong that it caused Ms. Dinberio to begin to
| actate al though she had stopped nursing the child several days
before (R 173).EI One of the guests testified that the crying
was originally like “a newborn’s cry” but that it quickly becane
a hysterical cry (R 395).

Ni col e went upstairs and found dried bl ood and abrasi ons on
the child s face (R 115). Appellant told her that he had

rolled over on the child (R 117). No one in attendance at the

! Nicole Dinberio explained that by “propping” the bottle, she neant that she
pl aced the child in the bed and Il eft the bottle so he could nurse it w thout
assi st ance.

2 pppellant and his wife had a baby nonitor in the roomso the child s crying
was heard by their guests who were downstairs.
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party could recall seeing the injuries prior to that tinme (R
320, 323, 361, 384). One of the guests testified that when
Ni col e brought the child downstairs she observed bl ood on the
child s nose and on the collar of his shirt (R 354, 358, see
also R at 400).

Ms. Dinberio testified that she quickly brought the child
downstairs. She called the base hospital but received no
response. She then called the civilian hospital (United) and
spoke with a Dr. Bock (R 175-177). While Dr. Bock indicated
there was no cause for alarm Ms. Dinberio thought she should
take the child to the hospital. Appellant told his wife that
she was overreacting (R 177). N cole insisted and a friend,
AMN Beck, drove her and the child to the hospital
(R 178). Appellant did not acconpany them saying that he
needed to attend to the famly dog, who had been outside in the
subzero tenperature and could not be found before the trip was
made to the hospital. R 191. But he did go to the hospital
later (R 115, 521).

M. Ranberg, Chief Investigator for the G and Forks County
Sheriff’s Departnent, testified that he arrived at United
Hospital about 10:15 a.m At about 11:30 a.m he intervi ewed
Ni col e Di nberio, and he then interviewed appellant (R 102, 109-

110). He did not warn appellant of his rights as appell ant was
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not a suspect at that time (R 110). During this interview,
appellant nerely related that he went to bed about 12:30 a.m
because he was tired and not feeling well (R 111). He woke up
about 6:00 a.m when his baby began to cry (R 111). Appellant
told M. Ranberg that he picked the child up and tried to feed
it. However, the child would not take a bottle and continued to
cry. At that point Nicole cane into the roomand turned on the
light. This was the first tinme that appellant saw any bl ood on
the child. He told M. Ranberg that he may have rolled over on
the child during the night (R 112).

Two days | ater, appellant was again interviewed at a
different hospital in Fargo, North Dakota, by Investigator
Ranberg. Also present at this interview was OSI Agent Gall egos.
Appel l ant was read and waived his Article 31 UCMJ rights. At
this interview appellant said he was awakened when t he baby
started crying. He renmenbered putting his forearm agai nst the
child to keep him (appel l ant) upright while he checked the baby.
According to appellant this pressure on the baby |asted for
about 5 seconds. (R 114.) Prior to this second interview on
February 5, appellant had been told that “rolling over on the
child woul d not cause brain damage.” (R 115.) Although
appel l ant continued to maintain he could have rolled over on the

baby during the night, he now admtted to putting a forearm on



United States v. D nberio, No. 00-0166/ AF

t he back of Jarod’s head and applying pressure (R 118). At no
point during either interview with Investigator Ranberg did
appel l ant indicate that he thought his wife may have been the
cause of Jarod’s injuries (R 117).

At sonme point prior to trial, appellant’s defense counsel
| earned that Nicole Dinberio had a history of treatnent for
various nmental health issues. Defense counsel requested, and
the mlitary judge granted, the appointnent of an expert to
assi st the defense in reviewwng Ms. D nberio s nedical records.
This expert, Dr. Sharbo, concluded that Ms. D nberio suffered
froman unspecified personality disorder with narcissistic,
histrionic, and borderline traits. (App. Ex. XXXV at 9.) He
al so found that N cole suffered fromstress and on occasion
woul d act without thinking. Inportantly, he did not find, nor
did the defense contend, that N cole was likely to act out
violently or had a history of such actions.

At trial on October 21, 1997, defense counsel nmade a
proffer that experts in the field of psychiatry would testify
that an individual who has “anger control and stress control
i ssues” m ght shake a baby. R 48. “[S]haken baby syndrone ..
is due to a nonentary | oss of control due to stress [on] the
care giver.” 1d. “The stress related factors can be anything,

either involving the child itself or external stress related
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factors that are going on in the care giver’s life at that
particular time.” 1d. The defense requested that

Dr. Wacksman and ot her experts in the field ...
testify about that shaken baby syndrone and their
experience of the cause as it is the result of
stress and typically is not a preneditated event.

| think that is relevant to go to the state of mnd
of the accused and the issue on the specific intent
to grievously injure his son. |[d.

After sonme questioning, the mlitary judge ascertained that
the |inkage between the above proffered testinony and the
accused was that defense counsel intended to introduce character
evi dence that appellant was a peaceful individual and calmin
stressful situations. R 49. See also R 461, 471, 478-79.
According to the defense theory, testinony that shaken baby
syndrome was generally not a preneditated act, coupled with
appel l ant’ s character evidence, wuld negate the specific intent
requi renent of the charged aggravated assault. After additional
di scussi on, defense counsel reveal ed that another purpose behind
its desire for expert testinony was to admt the psychol ogi cal
hi story of Nicole D nberio under MI.R Evid. 404(b). R 52. 1In
support of this position, counsel introduced the |egislative
hi story behind Fed.R Evid. 413-15, and an article on the
subject. App. XXXII.

At a conference nore than a day | ater, defense counse

of fered Appel late Exhibit XXXV which was styled as a
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suppl enental funding request for forensic psychiatrist David A
Sharbo and a request to appoint Dr. Sharbo as an expert w tness.
A part of this appellate exhibit was a two-page nenorandum
witten by Dr. Sharbo as a result of his exam nation of N cole

Di nberi o. He f ound:

Di agnoses:
Axis Il: Personality D sorder, NOS with
narci ssistic, histrionic and borderline
traits
Axis |I: Al cohol Dependence, |In Sustained
Partial Rem ssion, still drinking alcohol
Axis |I: Eating Disorder NOS with binge, purge &

restriction, In Rem ssion

1. N cole Dinberio fully neets DSM |V di agnostic criteria
for the above three nental disorders.

2. Narcissistic traits address pervasive patterns of
grandiosity, need for admration and | ack of enpathy.

3. Histrionic traits address patterns of excessive
enotionality and attention seeking.

4. Borderline traits refer to patterns of instability
in interpersonal relationships, self-inmge, affects
and inpul sivity.

5. She has a history of instability in nurturing
rel ati onshi ps throughout her formative years. This
is acontributing factor to difficulty maintaining
heal thy relationships in adult life.

6. Shifting back and forth between hones to neet her
own desires while in school fostered subsequent
impulsivity and difficulty in relationshi ps.

7. Her previous history of poor inmpulse control and
sel f destructive behavior includes eating disorder,
al cohol i sm and suicide attenpt by poi soning.

8. We have only her word for the anmobunt she drank that
night (2 beers.) Denial/mnimzation is characteristic
of individuals with addictive disorders in general and
al coholismin particul ar.

9. This is an individual that would not be expected to
handl e stressful situations well.
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App. Ex. XXXV.

This proffer and request by defense counsel for the
adm ssion of Dr. Sharbo’s testinony in accordance with his two-
page di agnosis, was actively opposed by the trial counsel. The
mlitary judge said he was not adverse to allow ng expert
testinmony, but:

There is no evidence, zero evidence, that she
(rmeani ng Nicole D nberio) has acted out violently
toward any baby. There is no evidence that she
has acted out violently against her own baby.
There is zero evidence that when she gets in a
stressful situation that she acts out violently
and it would be necessary in the court’s opinion
for you to have that connection and have that
opinion in order to solicit this information...

|, quite frankly, see N cole Dinberio, based on
sinply what | have heard in a courtroom as
certainly soneone who neets a nunber of these
characteristics; that she doesn’t handl e stressful
situations well is pretty evident fromlistening
to the testinony in terns of her reaction. But,
what you are missing, in the court’s opinion, is
t he connection between stressful situations and
vi ol ence or the inpulsivity and viol ence.

R 500.

The mlitary judge also found that the nere fact that Nicole
may have yelled at sonmeone under a stressful situation should be
excl uded under M| .R Evid. 403. 1d. The judge also stated he
woul d not allow an extrapol ation of N cole s different behavioral

characteristics into testinony before the panel. R 501.

10
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Def ense counsel responded that because shaken baby syndrone
was not normally a preneditated act, the defense did not have to
“show the |ink between stress and acting out and violence.” R
501. According to defense counsel, he nerely had to show a |ink
between the state of mnd of Ms. Dinberio through her inpulsive
personality traits with the expert testinony that the shaken
baby syndronme negates a preneditated act. R 502. In response
the judge noted that if there had been evi dence of viol ent
acting out wwth children in the past, he would have entertained
adm tting the evidence pursuant to MI.R Evid. 402(b). R 502-
03. There was no evidence of such in this case.

DI SCUSSI ON
It is undeniable that a defendant has a constitutional

right to present a defense. In Washington v. Texas, 388 U.S. 14

(1967), the Court held that conpul sory due process includes both
the right to conpel the attendance of defense w tnesses and the
right to introduce their testinony into evidence. 1In United

States v. Robinson, 39 MJ] 88, 89 (CVA 1994), this Court stated

that the Equal Protection C ause, Due Process O ause, and the
Manual for Courts-Martial each provide that servicenenbers are
entitled to expert assistance when necessary for an adequate

defense. United States v. Garries, 22 M} 288, 291 (CMA 1986).

11
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However, the Constitution does not confer upon an accused
the right to present any and all types of evidence at trial, but
only that evidence which is legally and logically relevant. See

Chanbers v. M ssissippi, 410 U S. 284 (1973). Appellant seeks

the adm ssion of Dr. Sharbo's testinony under MI|.R Evid. 401-
405 and 702-703.

Rul es 401-404 set forth what is legally and logically
relevant. Rule 401 defines logically rel evant evidence as
“evidence ... having any tendency and reason to prove or
di sprove any disputed fact that is of consequence to the
determ nation of the action.” However, even though the evidence
is logically relevant, it may be excluded as not legally
relevant if “its probative value is substantially outweighed by
t he danger of unfair prejudice, confusion of the issues, or
m sl eadi ng the nenbers, or by considerations of undue delay....”
Rul e 4083.

Rul es 404 and 405 set forth rules concerning the
i ntroduction of character evidence including what constitutes
proper character evidence and the node the proof. What
constitutes “character evidence”? “Character is a generalized
description of a person’s disposition, or of the disposition in
respect to a general trait, such as, honesty, tenperance or

peaceful ness.” MCormick on Evidence § 195 at 686 (5'" ed.

12
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1999). Rule 404(a) provides in pertinent part “evidence of a
person’s character or a trait of a person’s character is not
adm ssible for the purpose of proving that he acted in
conformty therewith on a particul ar occasi on, except as
otherwise limted.”

The Advi sory Commttee notes:

circunstantial use of character is rejected but with

i nportant exceptions: (1) an accused nmay introduce

perti nent evidence of good character (often m sl eadingly
described as “putting his character in issue”), in which
event the prosecution may rebut with evidence of bad
character; (2) an accused may introduce pertinent evidence
of the character of the victim as in support of a claimof
sel f-defense to a charge of hom cide or consent in a case
of rape, and the prosecution may introduce simlar evidence
in rebuttal of the character evidence, or, in a homcide
case, to rebut a claimthat deceased was the first
aggressor, however proved; and (3) the character of a

Wi tness may be gone into as bearing on his credibility.
McCorm ck 88 155-161. This pattern is incorporated in the
rule. Wiile its basis lies nore in history and experience
than in logic, an underlying justification can fairly be
found in terns of the relative presence and absence of
prejudice in the various situations. Falknor, Extrinsic
Policies Affecting Adm ssibility, 10 Rutgers L. Rev. 574,
584 (1956); McCormck 8§ 157. In any event, the crim nal
rule is so deeply inbedded in our jurisprudence as to
assune al nost constitutional proportions and to override
doubts of the basic rel evancy of the evidence.

The Advisory Conmttee notes, Rule 404.

13
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Thus, this rule provides that circunstantial use of
character evidence is inperm ssible except for the three
exceptions noted above.EI

MI|.R Evid. 405(a) provides that, whenever “evidence of
character or a trait of character of a person is adm ssible,
proof may be made ... by testinony in the formof an opinion.”
Wil e the coomentators are divided whether the opinion testinony
like that proffered by the defense inplicates a character traita
W will assune character evidence is broader than defined by
McCorm ck and includes psychiatric diagnosis or personality
di sorders. Such evidence would not fit within the exceptions to
MI|.R Evid. 404(a). However, that does not answer the question
because if the evidence is otherwise legally and logically
rel evant under Rules 401 through 403 the defendant has a
constitutional right to introduce the evidence. However,
in order for the evidence to be adm ssible, appellant has the

burden of by meki ng an adequate proffer or presentation of

evidence. MI.R Evid. 103H

.R Evid. 404(a)(2), Drafters’ Analysis, Manual, supra, at 22-34.

.R Evid. 404(a)(3) is the same as Fed.R Evid. 404(a)(3). |Id.
See e.g., Winstein, Federal Evidence, § 405.04[2][c] at 405-28 through 405-
29; C. Mueller & L. Kirkpatrick, Federal Evidence, § 101 at 551-52 (2d ed.
1994).
5> Taken from Fed. R Evid. 103 “with a nunber of changes.” MI.R Evid. 103,
Drafters’ Analysis, Manual for Courts-Martial, United States, 2000, at A22-2.

3 MI.REvid. 404(a)(2) is “taken fromthe Federal Rule with minor changes.”
M I

M I

4

14



United States v. D nberio, No. 00-0166/ AF

The “substance of the evidence” that was part of the
proffer has to be nade known or be “apparent fromthe context.”
MI.R Evid. 103(a)(2). This can be done through a stipulation,
t hrough direct exam nation, or through a proffer. |In any event,
any of those nmethods nust enconpass the foundati onal

requi renents. See Edward J. Imm nkelried, Evidentiary

Foundations (2d ed. 1989).

| f part of a proffer is adm ssible and part inadm ssible |,
the offering party nust single out the adm ssible part,

ot herwi se the evidence shall be held inadnm ssible. Collins v.

Seaboard Coast Line, R R, 675 F.2d 1185, 1194 (11'" Gir. 1982);

Dente v. Riddell, Inc., 664 F.2d 1, 2 n.1 (1% Cir. 1981).

Stated differently, if a party makes a proffer of evidence that
is partly adm ssible and partly inadm ssible without Iimting
the proffer, the party cannot conplain on appeal if the court,

as it did here, excludes the entire offer. Paddack, et al. v.

Christensen, et al., 745 F.2d 1254, 1260 (1984); United States

v. West, 670 F.2d 675, 683 (7'" Gir. 1982);: United States v.

Stout, 667 F.2d 1347, 1353-54 (11'" Cir. 1982).

Rul es such as MI|.R Evid 403 and 404(a) that exclude
evidence fromcrimnal trials do not abridge an accused' s
constitutional right to present a defense so |long as they are

not arbitrary or disproportionate to the purposes they are

15
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designed to serve. Evidence may be excluded even though of
probative value if “its disallowance tends to prevent confusion

of issues, unfair surprise and undue prejudice.” M chelson v.

United States, 335 U S. 469, 476 (1948). See also Jaffe v.

Rednond, 518 U. S. 1, 9 (1996) (“sufficiently inportant interest”

may outwei gh right to present probative evidence); United States

v. Cenons, 16 M] 44, 50 (CVA 1983) (Everett, J., concurring)(“In
sone situations there are strong public policies that favor

excluding certain types of relevant evidence.”).EI To rise to the
| evel of constitutional error, a ruling nust have infringed upon

a weighty constitutional interest of the accused. See United

States v. Scheffer, 523 U. S. 303, 308 (1998).

Character may be proved by either reputation evidence,IZI

El Bl

opi ni on evi dence® or evidence of specific instances of conduct.
| s the evidence adm ssible as character evidence under Rule
404(a)? If not, is it constitutionally required to be admtted?

O should it be adm ssi ble under the 700 rul es?

© Cf. Elkins v. United States, 364 U.S. 206, 234 (1960)(Frankfurter, J.,

di ssenting) (“Limtations are properly placed upon the operation of this
general principle [society is entitled to every man’s evidence] only to the
very limted extent that permitting a refusal to testify or excluding

rel evant evi dence has a public good transcendi ng the normal predoni nant
principle of utilizing all rational neans for ascertaining truth.”).
"MI.R Evid. 405(a). Sane as the Federal Rule. 1d. See also M chelson v.
United States, 335 U S. 469 (1948).

8 1d.

®MI.R Evid. 405(b). Taken without change from Fed. R Evid. 405(b).

MI|.R Evid. 405(b), Drafters’ Analysis, Manual, supra, at 22-35.

16
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The defense did not offer an appropriate foundation for the
i ntroduction of reputation or opinion type evidence. United

States v. Breeding, 44 M} 345, 350-51 (1996). See also United

States v. Toro, 37 MJ 313, 317 (CMA 1993); United States v.

Tonthek, 4 MJ 66 (CVA 1977). Both lay and opinion evidence is
adm ssi ble on personality traits. The expert in this case had
not known Ms. Dinberio | ong enough to have forned a traditional
opinion as to her character or to have heard about her
reputation in the conmmunity but could express an expert opinion
as to the patient’s nmental condition. 1d. Nor did the defense
of fer specific instances of conduct by Ms. D nberio. Thus,
under M| .R Evid. 404-405, the evidence set forth in App. EX.
XXXV was i nadm ssible as the court below held, 52 M} at 558-59.
Nor was there a sufficient proffer under Rul es 401-405 and
the 700 series. W normally think of these traits as traits
that are relevant to the offense charged, that is honesty in a
| arceny case or | aw abi di ngness in any case. However, the
defense in this case seeks to introduce evidence, App. Ex. XXXV,
as a nental disorder under the D agnostic and Statistical Manua
of Mental Disorders (DSMIV)(4'" ed. 1994). This evi dence may
very well be relevant if the defense establishes that
i ndividuals with certain diagnoses confronted with certain

situations may respond in a simlar consistent way. Wile

17
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circunstantial proof of conduct may very well be relevant, it
has nore conplex inferential problens that require a sufficient
basis in a first instance.

As to MI.R Evid. 702-703, MI.R Evid. 103, requires an
adequate proffer as to expert testinony that includes the
fol | ow ng:

1. Qualifications of the expert

2. The subject matter of the expert testinony
3. Basis for expert testinony

4. Legal relevance of the evidence

5. Reliability of the evidence, and

6. Probative value of the testinony.

See United States v. Houser, 36 MJ] 392, 397. See also

United States v. Giffin, 50 MJ 278, 283 (1999), United States

v. Conbs, 39 MJ 288, 290 n.1, CMA 1994: United States v. Banks,

36 MJ 150, 161 (CMVA 1992)."3il Assumi ng the qualifications of the
expert, what is mssing here is an adequate proffer that this
evidence of Ms. Dinberio’s nental health problens had a nexus
or link to behavioral traits of acting out and viol ence.

It is difficult to exenpt biophysical facts from nental

di sorders. However, in any event the proponent nust satisfy the

10 The Suprene Court of the United States set out a simlar analysis in
Daubert v. Merrell Dow Pharnmaceuticals, 509 U S. 579 (1993).

18
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Daubert v. Merrell Dow Pharnaceuticals, 509 U S. 579 (1993),

reliability standard. An unreliable test is not sufficiently
legally relevant. The question is whether traits exist and
whet her they are manifested in certain situations. Like other
scientific theories, the expert would have to show that these
character traits do react simlarly in certain situations
satisfying the Daubert rules. Even an individual with certain

characteristics may have internal self-nonitoring which may or

may not cause themto act simlarly in various situations. Sone

| egal schol ars who have engaged in exhaustive research have even

guestioned the use of character evidence. Lawson, Credibility

in Character: A D fferent Look at an I ndeterm nable Problem 50

Notre Dame Law. 758 (1975). Appellant did not proffer evidence
that a person with his wife’'s personality trait would act out
a violent manner.

The defense did not cite any case or rule that woul d have
al l owed the introduction of expert testinony concerning Ms.
D nberio’s condition and her |ikelihood of being the
perpetrator. |[|f, as the defense contends, that it is so
apparent, then no evidence woul d be needed on the topic.

However, this Court has stressed over the years the six Houser

steps that are a predicate to introducing expert testinony. The

defense did not attenpt to neet these steps.

19
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| f the defense had satisfied Rules 401-405 and 702-703, the
evi dence woul d still be inadm ssible under 403'SE]baIancing

k2]

test. In the absence of character evidence that Ms.

D nberio’s nental health was tied to violence, including prior
violent acts, the introduction of a nental health diagnosis that
she did not handle stress well was both specul ative and
potentially confusing to the nenbers. Nor was the proffer

“precise in describing limtations” as to the potential expert

testinmony. Cf. United States v. St. Jean, 45 M) 435, 444

(1996): “We note that there is an enornous difference between
asserting that persons who bear certain characteristics are
likely to have commtted crine [as appell ant seeks to argue),
and asserting that persons who manifest particul ar
characteristics are likely to have a certain nental state or
condition (as was at issue in St. Jenal].” W hold that the
mlitary judge did not abuse his discretion by excluding the
evi dence under Rule 403.

Not wi t hst andi ng the exclusion of Dr. Sharbo’ s testinony,

appel l ant did present his defense to the court nenbers through

IMI.R Evid.
12 same as Fed.R Evid. 403. MI.R Evid. 403, Drafters’ Analysis, Manual,
supra, at A22-34.
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ot her nmeans. Through the cross-exam nation of Ms. Dinberio,
appel | ant showed that she had been alone with Jarod for three
days while appellant was out in the field, just prior to the 2"
of February (R 182). Further, through Dr. Garman’ s testinony,
appel l ant was able to show that Nicole Di nberio was stressed and
nervous on the norning of February 3'% and “had the snell of
al cohol about her.” (R 485-486). The only area which
appel l ant’ s defense counsel was not allowed to explore was
Ni cole Dinberio’s nental health diagnosis and its link to the
baby.

In view of the foregoing, the mlitary judge did not abuse
his discretion as the “evidentiary gatekeeper” by excluding Ms.

Ni col e Dinberio’s nental health diagnosis. See General Electric

Conpany v. Joiner, 522 U S. 136 (1997); United States v.

Schlaner, 52 M) 80 (1999); United States v. Mller, 46 Ml 63

(1997).
Accordingly, the decision of the United States Air Force

Court of Crimnal Appeals is affirned.
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SULLI VAN, Judge (concurring in the result):

OVERVI EW

Appel I ant contends that an erroneous evidentiary ruling by
the mlitary judge violated his constitutional right to present
his defense at this court-martial. The majority hol ds that
def ense-proffered evidence was properly excluded by the mlitary
judge under various mlitary rules of evidence and that no
i nfringenment of appellant’s constitutional right to present his
defense occurred. The dissent asserts that both evidentiary and
constitutional error occurred in this case. | agree with the
di ssent that the mlitary judge' s rel evance ruling was erroneous,
but | conclude that it did not materially prejudice appellant or

anmount to constitutional error.

The Court-Marti al

Appel l ant was found guilty of assault with a neans likely to
produce grievous bodily harmon his 4-week-old son, Jarod; the
prosecution’s case, however, was based only on circunstanti al
evi dence. There were no eyewitnesses to the crinme and only
appel lant and his wife had significant access to the baby that

ni ght .

At issue on this appeal is the correctness of the judge’s

deci si on excluding certain defense evidence whi ch appel | ant
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argues circunstantially showed an alternate perpetrator of the

charged offense, i.e., his wife, N cole D nberio. Appellant had

of fered expert testinmony froma psychiatrist, Doctor Sharbo, that
appellant’s wife had a personality disorder including traits of
impulsivity and the inability to handle stress well. He asserted
that this expert testinony was relevant in |ight of Doctor
Wacksman’ s expert testinony, previously admtted, that shaken-
baby injuries such as baby Jarod’ s are usually caused by

i mpul sive acts of a caregiver under stress. (R 276-77)

More particularly, defense counsel at trial offered expert
testinmony from Doctor Sharbo as to Ms. Dinberio’ s character
di sorders of inpulsivity and inability to handle stress. B he
did so for three reasons:
First, to show her character and draw an inference therefrom and

fromother evidence in this case that she did the charged act

! MI. R Evid. 405, Manual for Courts-Martial, United States,
1984, provides for proof of character by means of opinion
testimony without distinguishing between |ay and expert
testinmony. See 2 Weinstein, Federal Evidence 8§ 405.04[2][a].

Mor eover, federal courts and nost state courts consider expert-
opi nion testinony on personality traits as character evidence

wi thin the neaning of this rule. See 2 Winstein, Federa

Evi dence 8§ 405.04[2][c]; 3 Jones on Evidence-Civil and Crimnal §
16:24 (7'" ed. 1998). See also United States v. Nunn, 940 F.2d
1148, 1149 (8'" Cir. 1991); United States v. Roberts, 887 F.2d
534, 536 (5'" Cir. 1989); State v. Shuck, 953 S.W2d 662 (Tenn.
1997); People v. Stoll, 783 P.2d 698 (Cal. 1989). But see State
v. Anbrosia, 587 N E. 2d 892, 899 (Ohio App. 6 Dist. 1990); State
v. Conlogue, 474 A 2d 167, 172 (Me. 1984); see generally State v.

Hul bert, 481 N.W2d 329, 333-34 (lowa 1992); Commonweal th v.
Trowbridge, 636 N E. 2d 291, 295-96 (Mass. App. C. 1994).
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(R 498) a second, to show that appellant did not act
intentionally if he did the charged act El (R 501); third, to
show Ms. Dinberio’ s state of mind, a circunstantial fact
identifying her as the actual perpetrator of the charged of fense
(R 502). The mlitary judge ruled that the evidence was

irrel evant because there was no show ng of nexus between Ms.

D nberi o’ s character disorders and the acts of violence charged
in this case. (R 501, 503)

Erroneous Rel evancy Rul i ng

In my view, the mlitary judge clearly erred when he
concluded that the defense-proffered expert testinony was not
relevant to a material issue at appellant’s court-martial. See
MI. R Evid. 401 and 402. The third reason for which the
defense offered expert testinmony in this case was that

appellant’s wife had certain character disorders (instability and

2 Wth certain carefully-limted exceptions (for the accused, a

victim or a witness), evidence of a person’s character is not
adm ssible to show a person acted in conformty with that
character. See MI|. R Evid. 404(a). It is black-letter |aw
that a crimnal accused may not introduce character evidence to
show a third party conmtted the charged of fense. See 1A
Wgnore, Evidence 8 68 (Tillers rev. 1983); 22 Wight and G aham
Federal Practice and Procedure: Evidence § 5236 at 385-86 (1978);
but see State v. Anderson, 379 NNW2d 70, 79 (Mnn. 1985).
Accordingly, in ny view, the defense-proffered evidence here was
per se inadm ssible for the purpose of show ng Ms. Dinberio
acted in accordance with this character on the night in question.
See generally S. Childress and M Davis, 1 Federal Standards of
Review 8 4.03 at 4-29 (3d ed. 1999).

3 The chall enged evi dence showed M's. Dinberio’s character

di sorders and probable state of m nd, not appellant’s.
Accordingly, it was clearly irrelevant to show that appellant did



United States v. Dinberio, 00-0166/ AF

inability to handl e stress) and therefore she was probably
stressed out on the night that baby Jarod was assaulted. It
further offered this evidence of Ms. Dinberio s nental state on
the night in question to establish a fact identifying her, not

appel l ant, as the assailant of baby Jarod. See generally 3 Jones

on Evidence-Civil and Crinminal § 17:39 (7'" ed. 1998)

(di stinguishing between identity evidence and evidence offered to
show conduct). This was a viable evidentiary theory and purpose
in appellant’s case. See 2 Wgnore, Evidence 88 411-13

(Chadbourn rev. 1979); see also United States v. St. Jean, 45 M

435, 444 (1996); United States v. Conbs, 39 MJ 288, 291 (CVA

1994) .

Mor eover, there was evidence linking Ms. Dinberio’s
character disorders to that particular nental state, and |inking
that nmental state to a violent assault. Doctor Wacksman, a
government witness, testified on direct exam nation that the
injuries inflicted on Jarod were consistent with an intentional
assault or shaken baby syndronme. He further agreed on cross-
exam nation by the defense that shaken baby syndronme was an
unpreneditated event related to stress and resulted from*“an
acute abrupt nonentary |oss of control by the caregiver.” (R
277) Cdearly, this expert testinony established the necessary

scientific nexus between the proffered defense evidence and the

not act with the requisite crimnal intent for conviction of
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charged offense, and it went beyond nmere speculation. Cf. United

States v. Han, 230 F.3d 560, 563 (29 Gir. 2000); see State v.

MIller, 709 P.2d 350, 353 (Utah 1985); see generally State v.

Oiviera, 534 A 2d 867 (Rl 1987). In ny view, this evidence was
rel evant to show the identity of an alternate perpetrator of the
charged of fense (one of the classic defenses to any crine). Cf.

United States v. Powers, 59 F.3d 1460, 1471-73 (4'" Gir. 1995)

(no “valid scientific connection” established between a
particular crimnal offense and evidence that appellant does not

fit profile of one who could commt that offense). El

Prej udi ce

aggravat ed assaul t.
The majority asserts that the proffered defense evidence was
i nadm ssi ble under MI. R Evid. 403 and 702. The mlitary
j udge, however, ruled that the proffered defense evidence was not
relevant; he did not do a balancing test or rule that the

evi dence was relevant but unfairly prejudicial under MI. R
Evid. 403. Moreover, the majority’ s conclusion under “Daubert”
and “Houser,” M at (18-19), ignores the scientific-nexus

testinony of Doctor Wacksman and, in ny view, conflicts with this
Court’s decision in United States v. St. Jean, 45 Ml 435, 444
(1996).
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Nevert hel ess, other evidence showing Ms. Dinberio’s
stressed-out nental state on the night in question was admtted
inthis case. It could also serve as a basis to identify her as
the perpetrator of the charged offense and permit appellant to
present his alternate-perpetrator defense to the nenbers. (R
600, 604-05) |In these circunstances, | conclude that the
mlitary judge’ s erroneous evidentiary ruling did not materially
prejudi ce appellant’s rights or ampbunt to constitutional error.

See generally Fortini v. Mirphy, 257 F.3d 39, 47-48 (1° Cir.

2001) (erroneous exclusion of defense evidence under
circunstances did “not rise to the level of a Chanbers [q

violation”); Romano v. G bson, 239 F.3d 1156, 1166-68 (10'" Gr.

2001) (no constitutional error where only increnental evidence of

alternate perpetrator inproperly excluded); People of

®> Chanbers v. M ssissippi, 410 U.S. 284 (1973).
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the Territory of Guamv. Ignacio, 10 F.3d 608, 615 (9'" Gir.

1993) (excluded defense evidence not substantial).

On this point, | again enphasize that defense counsel argued,
inter alia, that the proffered defense-expert evidence was
relevant to show Ms. Dinberio s stressed state of mnd on the
ni ght of the alleged assault of her baby. He then argued that
her stressed state of m nd, anong other facts, identified her,
not appellant, as the assail ant of baby Jarod. However, Doctor
Garman, a witness for the defense, also testified that Ms.

Di nberio told himthe norning after the assault that she was
stressed the night before. (R 485, 491, 494). Direct evidence
of this state of mind in the formof an adm ssion by Ms.

D nberio was certainly stronger than the circunstantial show ng
of this same state of mind, based on her character disorders,

whi ch was prohi bited by the judge. Moreover, defense counsel was
free to argue and did argue that this was “a crine . . . . of
stress” and Ms. Dinberio was a stressed out person on the night

in question. (R 604-05)

In reaching the above conclusions | have relied heavily on ny
readi ng of the record of trial and my understandi ng of the
positions of the parties at this court-martial. In nmy view, the
prosecution relied nost heavily on appellant’s pretrial

adm ssions to possibly injuring the child by accident. It was
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the defense, in an attenpt to focus suspicion on Ms. Dinberio as
the actual assailant, who first played the psychol ogi cal -
character card during pre-trial notions and in the opening
argunent of the trial. (R 26-30, 48-50, 51-53, 96-98, 100). 1In
sum appellant was entitled to a fair trial, not a perfect trial,

and that is exactly what he received in this case.
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EFFRON, Judge (dissenting):

Four weeks after his birth, Jarod D nberio sustained severe
trauma, including injuries to his nose, eyes, and brain. The
nmedi cal personnel who treated Jarod and exam ned his records
testified that Jarod's injuries were consistent with "non-
accidental trauma" and that Jarod had been shaken violently.

The evidence introduced at trial indicated that only two people
had access to Jarod and the opportunity to inflict such injuries
during the pertinent tine period -- appellant and his wfe,

Ni col e. The evidence called upon the nenbers to deci de which
parent was the perpetrator.

The prosecution, during its case-in-chief, focused
significant attention on the state of mnd of the perpetrator of
a "shaken baby" crinme. The mlitary judge excluded critical,
rel evant defense evidence which squarely joined issue with the
prosecution's evidence concerning the state of m nd of the
perpetrator. Under the circunstances of this case, that ruling
deni ed appellant his constitutional right to present a defense.

See Chanbers v. M ssissippi, 410 U S. 284, 294 (1973); accord

Davis v. Alaska, 415 U. S. 308, 317 (1974), and Washi ngton v.

Texas, 388 U.S. 14, 19 (1967). | respectfully dissent.
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. BACKGROUND

A. Consideration of the Expert's Testinony at Trial

There was no eyewi tness testinony or other direct evidence
as to who caused Jarod's injuries. The Governnent, relying on
circunstantial evidence, sought to explain to the nenbers why
appel l ant, as a parent, would have inflicted such viol ent
injuries on his newborn child.

The Governnent introduced explicit nmedical expert testinony
of Dr. Wacksman that "the constellation of synptons” seen in
Jarod was "typical shaken baby syndronme."™ Dr. Lonergan, another
prosecution expert witness, simlarly testified on direct
exam nation that Jarod "was a violently shaken baby.”" On cross-
exam nation, Dr. Wacksman testified that shaken baby injuries
typically result when the response of a care giver to stressors
results in an "acute, abrupt, nonentary |loss of control." The
experts' testinony was acconpani ed by prosecution evidence that
on the night of Jarod's injuries, appellant had been tired and
under work-rel ated stress. The prosecution asked the
factfinders to infer the followwng fromthis evidence: Jarod
suffered injuries that typically are inflicted by care givers
who react acutely and abruptly with nonmentary |oss of control

under stress; appellant was a care giver who was tired and under
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stress at the tinme in question; therefore, appellant cracked
under stress and inflicted Jarod's injuries.EI

In response, the defense sought to rebut the inferences
suggested by the Governnent and to develop alternative
inferences. In support of the inference that he was not the
person who had | ost his conposure and shaken Jarod, appell ant
i ntroduced evi dence that he was cal munder pressure and
responded well to stress, even when tired and upon being
awakened from sl eep.

To conpl enent the evidence that he was not the likely
perpetrator, appellant attenpted to denonstrate that the only
ot her possible perpetrator -- Nicole -- was the nore |ikely
culprit. Defense counsel sought to introduce the expert
testinmony of Dr. Sharbo, a forensic psychiatrist whomthe
mlitary judge earlier had appointed to assist the defense in
reviewing Nicole's nedical records. According to defense
counsel's proffer, Dr. Sharbo would state his expert opinion
that Nicole had certain nental disorders and traits that
historically had led to inpulsivity and instability and that,

under these circunmstances, she "would not be expec[t]ed to

! Trial counsel's rebuttal argument during closing relied on Dr. Wacksman's
testinmony, contending that this "is nost |ikely a shaken baby rather than an
impact trauma . . . ." In arguing that appellant had the nental state to
inflict such injuries, trial counsel argued that appellant had been "tired"

t hat night and had "becone upset"” with Jarod. He contended that the evidence
showed a "del i berate shaking of the baby out of frustration, out of anger,
out of being upset."
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handl e stressful situations well." He would base the testinony
on a personal interviewwth N cole, review of her nedical and
psychol ogi cal records and the report of the investigation under
Article 32, UCMJ, 10 USC § 832, and consultation (with N cole's
perm ssion) with her previous treating psychiatrist.

Def ense counsel proffered to the mlitary judge that the
evi dence woul d reveal that N cole had "suffered from maj or
depression for over 6 years, as noted in the records, and that
this maj or depression was nanifested in many ways, primrily, as
far a[s] we are concerned, in her ability to handle stressful
situations and anger problens.” This dovetailed, in the defense
view, with: (1) "evidence of a stressful situation for [Nicole]
that evening"; (2) evidence that "she was drinking that night”
and that "when she drinks al cohol she has a much greater
inability to control her anger and stress”; and (3) testinony
fromthe prosecution's expert witnesses that "in a shaken baby
syndronme it normally is related to the ability of the care giver
to handl e a stressful situation, either as exhibited by the baby
or by external factors that that care giver is experiencing at
that particular time that mght not be related to the baby in
particul ar.™

The mlitary judge questioned defense counsel concerning
t he "nexus" between evidence that Nicole had difficulty in

handling stress and the inplication that the defense sought to
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make that she would respond to stress with viol ence,

particularly violence toward her baby. Defense counsel

answer ed

that the proffered evidence "is the type of evidence that we

think is going to link her psyche, if you will, her personality

di sorder,

anger and stress control

ability,

situation that occurred.”

because of that,

her maj or depressive disorder, her long history of

rel ated problens to that night and her
to handl e any particul ar stressful

The mlitary judge did not accept

this connection, commenting that, "unless you can provide the

link to her being violent that night,

her acting out that night,

then there is not a nexus there and you have a bridge that you

have got to connect up sone way." Defense counsel responded:

Your honor, if people had seen Ms. Dinberio
acting out that night toward her son with
all due respect, | don't think we would be
here in this courtroomtoday. The fact of
the matter is abuse of the child in these
situations is normally not seen by a third
party. . . . [1]n these particular types of
cases the doctors will tell you that it al
deals with stress and the ability to deal
with stress. This is what causes the care
giver to do this to the child, so, if we
have a care giver, the nother, who had

conpl ete and equal access to that child that
eveni ng, who has a psychol ogi cal di sorder,
an axis disorder that causes them such as
maj or depression, which we understand does
not abate over tinme, that that is rel evant
to determ ning whether or not we are talking
about the identity of the perpetrator, it is
nore |likely that that care giver is the one
that could not handl e the stressful
situation that caused the injuries to Jarod.
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Def ense counsel reinforced that viewin |later argument to the
mlitary judge:

[1]f he is going to cone in here and tel

the court that she has a mmj or depressive

di sorder and that she has a personality

di sorder that exhibits itself in an
inability or a decreasability to handle
stressful situations then | think that that
opinion is adm ssible to the court nenbers,
not, your honor, anything specifically about
past instances or past stressful situations
or past al cohol use except as it applies to
the doctor formng his opinion that in the
opi nion format w thout going into specifics
he then provides to the jury. W do know
that at | east she told one doctor that night
t hat she was stressed and we do know t hat
she was drinking alcohol. | think that is
the link there in regards to her personality
di sorders or major depression, if any, that
she certainly has had for 6 years as far as
maj or depression. | understand that it has
not di sappeared at will and the issue of
identity and notive in this case.

Shortly after this argunent, the mlitary judge deferred ruling
on the matter until later in the trial

The Governnent subsequently "nove[d] under its existing
motion in limne to exclude this testinony [of Dr. Sharbo] on
the grounds that it doesn't neet the relevance criteria under
[MI. R Evid.] 401 or 403." The prosecution argued that the
proposed defense testinony was not rel evant because there was no
evidence that N cole had faced a stressful situation that
evening or that she would respond to stress with violence toward

chi |l dren.
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The mlitary judge ruled that the testinony of Dr. Sharbo
was i nadm ssible. Although he did not cite a specific basis for
his opinion, he indicated that the evidence was not rel evant
because the defense did not denonstrate that N cole had reacted
violently in response to stress in the past. See MI. R Evid.

401 and 402.

B. Consideration of the Expert's Testinony on Appeal

In the Court of Crim nal Appeals, appellant renewed his
argunent that Dr. Sharbo's testinony was rel evant and
adm ssible. 52 M) 550 (1999). The court concluded that "while
the mlitary judge's reliance on the fact that there was no
evi dence that Ms. Dinberio had ever assaulted an infant may
have been overly narrow in scope, this does not detract fromthe
essential correctness of his ruling." 1d. at 557.

According to the Court of Crimnal Appeals, "[t]he critica
deficiency of appellant's proffer was its reliance on a
predi sposition or profile, which in turn depended upon a trait
of Ms. Dinberio's character. This is specifically prohibited
by MI. R Evid. 404(a). . . ." Id. at 558. The court stated
that it did "not read the rules of evidence or case |aw as
permtting a trial to be decided by traits associated with a

personality disorder,” and it concluded that "the mlitary judge

was well within his discretion in reaching [the] conclusion”
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that "Ms. Dinberio' s personality disorder was not rel evant and,
therefore, not adm ssible.” 1d. at 559.

In the present appeal, the granted issue requires our Court
to determ ne whether the expert testinony was rel evant and
adm ssible. The mgjority would affirmthe exclusion of Dr.
Sharbo' s testinony on several bases. First, the mgjority
asserts that appellant "did not offer an appropriate foundation
for the introduction of . . . opinion-type evidence" as to a
character trait of Nicole. According to the majority, "The
expert in this case had not knowmn Ms. Dinberio |ong enough to
have fornmed a traditional opinion as to her character. "
and "the defense [did not] offer specific instances of conduct
by Ms. Dinberio." M at (17). Second, the mgjority
apparently concludes that the defense proffer did not establish
the rel evance of the evidence, noting that "what is m ssing here
is an adequate proffer that this evidence of Ms. Dinberio's
mental health problens had a nexus or link to behavioral traits
of acting out and violence.”" 1d. at (18). Third, the majority
hol ds that even if relevant, "the evidence would still be
i nadm ssi ble under [MI. R Evid.] 403" s balancing test" because
the proffered evidence was "both specul ative and potentially
confusing to the nenbers,” absent a showing that N cole's
problems were tied to violence. Id. at (20). Finally, the

majority indicates that any error was harmnl ess because
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"appel lant did present his defense to the court nenbers through
ot her nmeans," including evidence that Nicole was under stress at
the tinme in question and that she apparently had been drinking

al cohol. 1d. at (21).

1. ADM SSIBILITY OF THE EXPERT' S TESTI MONY

A. Foundation for Expert Opinion

MI. R Evid. 405(a) provides that, whenever "evidence of
character or a trait of character of a person is adm ssible,
proof may be made . . . by testinony in the formof an opinion."EI
This rule includes testinmony of the opinion of a psychiatrist
that is based on a professionally satisfactory foundation. See
Advisory Committee's Note to Fed. R Evid. 405, 56 FRD 222
(acceptable formof opinion testinony includes "the opinion of

t he psychiatrist based upon exam nation and testing”); United

States v. St. Jean, 45 M 435, 442-44 (1996) (in nurder trial

where victims state of mnd was in issue, testinony of a
psychi atrist, who had exam ned copi ous records and docunents
relating to the victimand the crine, was adm ssible to offer

his opinion that he detected no indication that the victimwas

2 The commentators are divided as to whether opinion testinmony |ike that
proffered by the defense in this case inplicates traits of character wthin
the meaning of MI. R Evid. 404. Conpare, e.g., 2 Winstein's Federa

Evi dence § 405.04[2][c] at 405-28 to 405-29; 3 Jones on Evidence: Cvil and
Criminal 8§16:24 at 152-54 (7'M ed. 1998), with |IA Wgnore, Evidence § 83 at
1599 (Tillers rev. 1983); Stephen A Saltzburg, Mchael M Martin, and Danie
J. Capra, 1 Federal Rules of Evidence Manual 529, Advisory Conmittee's Note
on original Fed. R Evid. 404(a) (7'" ed. 1998); and Christopher B. Mieller
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ei ther depressed or "highly inpul sive,"” which he already had
testified were characteristics of persons with a high risk of

commtting suicide); State v. Christensen, 628 P.2d 580, 582

(Ariz. 1981) (in murder trial where the defendant's
prenmeditation was in issue, testinony of a psychiatrist, who had
interviewed the defendant and had reviewed tests adm nistered to
him was adm ssible to offer opinion that the defendant "had
difficulty dealing with stress and in stressful situations his

actions were nore reflexive than reflective"). See also 3 Jones

on Evidence: Civil and Criminal 8§16:24 at 152-54 (7'" ed. 1998);

St ephen A. Saltzburg, Mchael M Martin, & Daniel J. Capra, 1

Federal Rules of Evidence Manual (hereafter Saltzburg) 402-03

(7" ed. 1998), discussing United States v. Staggs, 553 F.2d 1073

(7" Gir. 1977) ("In dictum the Court seened to approve the use
of an expert opinion as to the character of a crimnal

def endant, which Rules 404(a) and 405 do not prohibit but which
generally was not perm ssible at common law."). See al so

Sal t zburg, supra at 402, discussing United States v. Roberts,

887 F.2d 534 (5'" Gir. 1989) ("The Court held it was error, but
harm ess, to exclude testinony of a psychol ogi st that the
personality of a defendant charged with cocai ne of fenses was
consistent wwth his clainmed activity as a sel f-appointed

vigilante.").

and Laird C. Kirkpatrick, 1 Federal Evidence § 101 at 522 (29 ed. 1994). See
al so Wgnore, supra § 51 at 1145-46.

10
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In the present case, Dr. Sharbo personally interviewed
Ni col e, discussed the matter with her previous treating
psychiatrist, and reviewed Nicole's nedical and psychol ogi cal
records as well as the Article 32 investigation report. These
actions established a legally sufficient foundation for Dr.
Sharbo to offer the expert psychiatric opinion testinony
proffered by the defense. See MI|. R Evid. 703, Bases of
Opi ni on Testinony by Experts; Stephen A Saltzburg, Lee D

Schinasi, and David A Schlueter, Mlitary Rules of Evidence

Manual 865 (4'" ed. 1997) ("Under Rule 703, an expert may base
her opi nion upon facts or data that she has perceived, |earned
fromstudy or experinent, or been told about, either by watching
the proceeding in court, or fromother sources outside court.");
id. at 841 ("[PJursuant to Rule 703, counsel may rely on expert
W tnesses to provide opinion testinony which is not based on

first hand know edge or observation."); State v. Christensen,

supra (in nurder trial, psychiatric evidence as to defendant's
proclivity toward reflexive actions under stress was adm ssible
on question whether appellant killed his wife with preneditation

or inpulsively). Cf. St. Jean, supra at 444 ("[V]icarious fact-

gathering is expressly perm ssible and normal in the medical,

psychi atric, and psychol ogical fields.").

11
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B. Relevance of the Expert's Testi nony

The prosecution's theory of the case and the evi dence
i ntroduced by the prosecution placed the psychol ogical condition
of the perpetrator squarely at the center of this trial. Only
one of two people could have shaken Jarod and caused these
injuries -- appellant or Nicole. There was no evi dence that
ei ther appellant or N cole previously had responded to stress
with violence in general or violence against a child in
particular. On this occasion, however, one of themdid so. The
heart of appellant's defense sought to focus the nenbers on the
question of whether it was appellant or N col e who had responded
to stress with violence against their child.

In this context, the prosecution enphasized factors
rel evant to appellant's nmental condition -- that he had been
tired and under stress on the night in question. The
prosecution -- consistent with their expert's opinion -- did not
attenpt to show that he had reacted to stress with violence in
the past or that the stress preceding the incident was
necessarily related to the baby. The proffered expert testinony
as to the inpact of Nicole' s psychol ogical condition on her
ability to cope with stress was at | east as conpelling as the
prosecution's evidence concerning appellant.

"[ Alnything that can help rationally decide disputed

i ssues and be hel pful to the finder of fact is rel evant

12
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| f evidence is of any value at all, it qualifies under the

Rule." Mlitary Rules of Evidence Manual, supra at 474. \\ere

the prosecution's own evidence indicated that the perpetrator
probably was sonmeone who cracked under stress w thout
necessarily having done so in the past -- and w thout any
showi ng that the stress was caused by the baby -- the mlitary
judge erred in concluding that it was "irrelevant” that N cole's
mental condition was such that she could be expected to have
difficulty wwth stress. Under these circunstances, the excluded
testimony of Dr. Sharbo woul d have had sone "tendency to nake

t he exi stence of any fact that is of consequence to the

determ nation of the action nore probable . . . than it would be

wi t hout the evidence." MI. R Evid. 401.

C MI. R Evid. 403

MI. R Evid. 403 precludes adm ssion of rel evant evidence
under six circunstances. Even though "relevant, evidence may be
excluded if its probative value is substantially outwei ghed by
t he danger of unfair prejudice, confusion of the issues, or
m sl eadi ng the nmenbers, or by considerations of undue del ay,
waste of time, or needless presentation of cunul ative evidence."

The mlitary judge commented at one point that w thout sone
showi ng that N cole's nmental condition would | ead her to respond
to stress with violence, the evidence in question "should be

excl uded under any type of [MI. R Evid] 403 balancing test."

13
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The mlitary judge, however, did not indicate what was so

obj ecti onabl e about the evidence that it substantially
out wei ghed the probative value. |In the absence of any anal ysis
by the mlitary judge, the majority attenpts to performthe

bal ancing test under MI. R Evid. 403, asserting that the

prof fered evidence woul d have been "both specul ative and
potentially confusing to the nenbers.” M at (20). The
majority offers no anal ysis, however, as to why this evidence
woul d have been so fl awed.

Mor eover, whether it would have been "potentially
confusing” is not the test under MI. R Evid. 403; rather, the
test is whether such difficulties as danger of unfair prejudice
or confusion of the issues "substantially outweigh[]" the
“probative value"” of the evidence. MI. R Evid. 403 "is
constructed to favor the adm ssion of evidence, as a result
excl usi on of otherw se relevant testinony should be rarely

invoked.” Mlitary Rules of Evidence Manual, supra at 490; see

United States v. Roberts, 88 F.3d 872 (10'" Gir. 1996); United

States v. Mende, 43 F.3d 1298 (9'" Cir. 1995); United States v.

Ter zado- Madruga, 897 F.2d 1099 (11'" Cir. 1990). "The use of the

word 'substantially' in the Rule suggests that in close cases
the drafters intended that evidence should be adm tted rather

than excluded.” Mlitary Rules of Evidence Manual, supra at

14
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491. See United States v. Mende, supra; United States v.

Krenzel ok, 874 F.2d 480 (7'" Cir. 1989).
Furthernore, the "prejudice" that the rule seeks to avoid
is the danger of "unfair prejudice" -- that is, the danger that

the evidence will be used "for sonething other than its | ogical,

probative force." Mlitary Rules of Evidence Manual, supra at
492.EI The nature of the proffered evidence -- given the context
of this trial and the prosecution's evidence -- would have

shar pened the issues and woul d have provided a conplete picture
of the defense theory for the nenbers' consideration w thout
being unfairly prejudicial to the Governnent, confusing the

i ssues, or m sleading the nenbers. Under these circunstances,
MI. R Evid. 403 does not provide a basis for exclusion of the

expert's testinony.

D MI. R Evid. 404

MI. R Evid. 404(a) generally excludes "[e]vidence of a
person's character or a trait of a person's character . . . for

t he purpose of proving that the person acted in conformty

3 "[P]ractice often denpnstrates that counsel's argunents
for excluding testinony |argely consist of undefined,
conclusory references to the evidence's prejudicia

ef fects, rather than pointed denonstrations of the
evidence's unfairly prejudicial inpact on the court
nmenbers' ability to properly evaluate the other adm ssible
evi dence and reach an appropriate, non-enotional, result

t hereon. Unl ess counsel can articulate why the evidence
will be unfairly used, it can be admitted.” Id. at 492-93
(last enphasi s added).

15
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therewith on a particular occasion . . . ." The rule is based
on the prem se that character evidence offers "little probative
val ue"” in such circunmstances, while creating a significant risk
of diverting the nmenbers' deliberations through the interjection

of irrelevant issues. See MIlitary Rules of Evidence Mnual,

supra at 524.

Subsections (1) - (3) of MI. R Evid. 404(a) recognize
three exceptions to the general rule of inadmssibility: (1)
evi dence of a pertinent character trait of an accused offered by
the accused, or by the prosecution to rebut it; (2) evidence of
a pertinent character trait of the victimoffered by the
accused, or by the prosecution to rebut it; and (3) evidence of
the character of a witness offered to i npeach the w tness under
MI. R Evid. 607 - 609.

One explanation for these historical exceptions is that
when an accused initiates use of a character trait "to exonerate
hi msel f, the problemof prejudice is altogether different. Now,
know edge of the accused's character may prejudice the jury in
his favor, but the nmagnitude of the prejudice or its social cost

is thought to be less.” 1 MCorm ck on Evidence § 191 at 673

(5'" ed. 1999) (enphasis in original). Cf. 1 Federal Rules of

Evi dence Manual , supra at 374 (the rationale for the exception

permtting an accused to introduce evidence of his own character

"is that the defendant deserves the benefit of all reasonabl e

16



United States v. D nberio, No. 00-0166/ AF

doubts and that good character nay produce a reasonable
doubt."). Simlarly, in commenting on the exception relating to
t he defense introduction of evidence of the victims character,
the McCorm ck text states:

That the character of the victimis being
proved renders inapposite the usual concern
over the untoward inpact of evidence of the
def endant's poor character on the jury's
assessnment of the case against the
defendant. There is, however, a risk of a
different formof prejudice. Learning of
the victims bad character could |lead the
jury to think that the victimnmerely "got
what he deserved” and to acquit for that
reason. Nevertheless, at |east in nurder
and perhaps in battery cases as well, when
the identity of the first aggressor is
really in doubt, the probative value of the
evidence ordinarily justifies taking this
risk.

McCor mi ck, supra at 681 (enphasis in original).

MI. R Evid. 404(a) does not express an exception
permtting the defense to introduce evidence of a rel evant
character trait of a third-party alternate perpetrator.
Nonet hel ess, the consi derations applicable to both the general
rule of exclusion and the specific exceptions would seemto
apply with equal force to an exception in this area. Tiller's

1983 revised edition of 1A Wgnore, Evidence § 68 at 1444

contains the follow ng observati on:

[1]f one takes the view that character
evidence is relevant and that the main
reason for its usual exclusion is the danger
of prejudice to the parties, it is not
insensible to take the view that evidence of

17
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the character of third persons should be

adm ssi bl e when there is no substanti al

danger that the trier of fact will draw

i nferences about the character of the

parties as a result of his views of the

character of the nonparties.
(GCtations omtted.) The authors quote the follow ng passage
from Prof essor Wgnore's third edition of the Treatise that
pointedly reflects this view

Where the character offered is that of a

third person, not a party to the cause, the

reasons of policy for exclusion seemto

di sappear or becone inconsiderabl e; hence,

if there is any relevancy in the fact of

character, i.e., if some act is involved

upon the probability of which a noral trait

can throw light, the character may well be

recei ved.
(Gtations omtted.)

In this case, the disputed evidence of Dr. Sharbo's
testinmony was critically inportant to the defense and went
directly to the heart of the case, as shaped by the prosecution,
and the question before the nenbers: Wich of two parents had
violently injured Jarod? |In that context, the relevance of the
evi dence was great and the risk of unfair prejudice and
confusion was mnimal, consistent with the rational e underlying
MI. R Evid. 404. Under those circunstances, the rule cannot
i npede appellant's constitutional right to a fair trial and a

full presentation of his defense theory that Nicole conmtted

the crime. See Chanbers v. M ssissippi, 410 U. S. 284 (1973);

G kora v. Dugger, 840 F.2d 893 (11'" Cir. 1988). Cf. DePetris v.

18
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Kuykendal |, 239 F.3d 1057, 1062 (9'" Gir. 2001) (trial court's
erroneous exclusion of crucial defense evidence as irrel evant

"went to the heart of the defense" and, so, denied defendant's
"Fifth Amendnent due process right to a fair trial" and her

"Si xth Anmendnent right to present a defense,” citing Chanbers v.

M ssi ssi ppi, supra).

[11. PREJUD CE

The majority takes confort in the fact that "appellant did

present his defense to the court menbers through other neans,”
M) at (21), noting that the nmenbers heard evi dence t hat

Ni col e was under stress and "'had the snell of al cohol about

her.'" The majority concludes: "The only area which

appel l ant's defense counsel was not allowed to explore was

Ni col e Dinberio's nental health diagnosis and its Iink to the

baby." |d. at 21-22.

Wt hout evidence of N cole's nental health diagnosis and
the expert's testinony concerning the |ikelihood that she would
have difficulty handling stress, particularly when under the
i nfl uence of al cohol, the defense was deprived of the testinony
necessary to explain the significance of the evidence that she
was under stress and had been drinking. It is not unusual for
persons to be under stress, to drink alcohol, or both. Wat was

mssing in this case was the opportunity for the defense to
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present evidence that gave neaning to these factors -- that this
particul ar person had a nmental condition that could cause her to
respond in a certain way when under stress and particularly when
dri nki ng al cohol. Under these circunstances, the exclusion of
the proffered expert testinony of Dr. Sharbo materially

prejudi ced the substantial rights of appellant. See Art. 59(a),

UCMJ, 10 USC § 859(a).
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