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Judge G ERKE delivered the opinion of the Court.

A mlitary judge sitting as a general court-marti al
convi cted appellant, contrary to his pleas, of two specifications
each of indecent liberties and indecent acts, and one
specification of cross-dressing in a woman’s cl ot hi ng under
ci rcunst ances that were service-discrediting and prejudicial to
good order and discipline, in violation of Article 134, Uniform
Code of MIlitary Justice, 10 USC § 934. The adjudged and
approved sentence provides for a dishonorabl e discharge,
confinement for 2 years, total forfeitures, and reduction to the
| onest enlisted grade. The Court of Crim nal Appeals affirnmed
the findings and sentence in an unpublished opinion. This Court
granted review of the follow ng issues:

I

VWHETHER THE ARMY COURT ERRED | N FI NDI NG THAT THE M LI TARY

JUDGE' S ABUSE OF DI SCRETI ON WAS HARMLESS WHEN HE ADM TTED | N

REBUTTAL EXCERPTS FROM AN OUT- OF- COURT | NTERVI EW OF [ DG,

ONE OF THE ALLEGED CHI LD VI CTI M5, AND ALLOWED A SCCI AL

WORKER TO TESTI FY AS TO STATEMENTS MADE BY [LA], THE OTHER

ALLEGED CHI LD VICTIM DURI NG AN OUT- OF- COURT | NTERVI EW EVEN

THOUGH THE ALLEGED VI CTI M5 TESTI FI ED.

|1

VWHETHER THE M LI TARY JUDGE ABUSED HI S DI SCRETI ON | N DENYI NG

THE DEFENSE AN EXPERT THAT THE M LI TARY JUDGE DETERM NED WAS

NECESSARY TO EVALUATE THE TECHNI QUES USED BY THE SCOCI AL

WORKERS WHEN THEY | NTERVI EWED THE ALLEGED VI CTI M5, DESPI TE

THE FACT THAT THE M LI TARY JUDGE ALLOWED | NTO EVI DENCE

EXCERPTS OF [DG S] | NTERVI EW AND ALLOWED ONE SOCI AL WORKER

TO TESTI FY AS TO STATEMENTS MADE BY [LA] DURI NG AN OUT- OF-

COURT | NTERVI EW

11
VWHETHER THE STAFF JUDGE ADVOCATE S RECOMMVENDATI ON, VHI CH
| NCORRECTLY REFLECTED THAT APPELLANT HAD BEEN FOUND GUI LTY

OF CERTAIN TYPES OF EGREG OQUS CH LD MOLESTATI ON, PREJUDI CED
APPELLANT VWHEN THE CONVEN NG AUTHORI TY CONSI DERED CLEMENCY.
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For the reasons set out below, we affirm

| SSUE I: HARMLESS ERROR

A. Factual Background

The prosecution theory was that appellant surreptitiously
nol ested the two 5-year-old victins for sexual gratification.
The Court of Crimnal Appeals sunmarized the prosecution evidence
as foll ows:

On three occasions over the course of several
nont hs, the appellant appeared in the presence of his
five-year-old daughter, DG and her five-year-old
friend, LA, while dressed in fermale attire consisting
of thigh-high stockings, a bra, panties, and a slip.
He exposed his penis to both girls, and allowed his
daughter to fondle it.

At trial, both girls described the above
encounters. LA testified that DG played with the
appellant’s penis by holding it and noving it. She
stated that the appellant’s penis was “big,” and that
“pee” canme out of it on one occasion, although she gave
contradi ctory accounts of whether the appellant’s penis
was poi nting upwards or down to the floor. DG then
expl ai ned that she played ganes with the appellant’s
penis by taking turns with LA pulling down the
appel  ant’ s underwear, and that she held the
appel lant’s penis on three occasions, while LA touched
it on one occasion. Both girls denied that the
appel  ant ever pushed their hands away or otherw se
told themto stop

Unpub. op. at 2 (footnote omtted).

The prosecution introduced appellant’s witten statenent,
whi ch he gave to agents of the U S. Arny Crimnal Investigation
Command (CID). In this statenent, appellant admtted that he had
been cross-dressing for sexual gratification since he was about
13 years old. He stated that in Septenber or Cctober of 1996, DG
and LA discovered himdressed in female clothing. The girls
gi ggl ed, and appellant told them he was trying on a costune. He

stated that in Novenber 1996, DG and LA again discovered himin
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female clothing. On this occasion, DG pulled up his slip,
grabbed his penis, and said, “l see your wee wee.” He said that
he brushed DG s hand away, the girls giggled, and he wal ked to
hi s bedroomto change cl ot hes.

Appel lant told the CID that on March 12, 1997, DG and LA
agai n surprised himwhen he wal ked fromhis bedroomto the
kitchen in female clothing. He said that DG pulled up his slip,
and he felt soneone tugging on his penis and pulling down his
panties. He admitted having an erection during this third
epi sode. Finally, appellant told the CID that DG grabbed his
penis on two other occasions, once while he was urinating and
once as he was com ng out of the shower. He told the CID that
during the three encounters with DG and LA, he was not | ooking
for sexual gratification

The theory of the defense was that appellant cross-dressed
in female clothing for sexual stinulation, that his encounters
with DG and LA were inadvertent, that DG s touching was uninvited
and i nnocent, and that appellant did not seek sexual
gratification fromhis encounters with DG and LA. The Court of
Crimnal Appeals summari zed appellant’s in-court testinony as
foll ows:

The appellant testified in his defense consistent
with his previously admtted confession, describing in
nore detail the three separate encounters which he
characteri zed as unpl anned and i nadvertent. He denied
that the girls touched himat all during the first
epi sode, which occurred in DG s bedroom clained that
DG nerely poked at his covered genitals during the
second, which occurred in the hallway near the
bat hroomm and admtted only that DG had pulled up his
slip and tugged at his underwear during the third,
again in the hallway. He stated that he sl apped or

pushed DG s hand away both tines she tried to touch
him He agreed that his penis was “sem -erect” during
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one encounter, but averred that his arousal stemmed
solely fromthe titillation of cross-dressing, not from
the contact with the young girls.

Id. at 2. Appellant concluded his in-court testinony by

unequi vocal |y denying that he solicited or allowed the girls to

touch himand denying that the touching sexually aroused him

Over defense objection, the mlitary judge permtted the
prosecution to present rebuttal testinony fromthe two soci al
services forensic interviewers who conducted vi deot aped
interviews of DG and LA. The videot apes thensel ves were not
offered in evidence. M. Regina Downum renenbered interview ng
DG but could not renenber what she said. She identified an
extract fromthe transcript of the interview, and she testified
that it “appear[ed] to be” an accurate reflection of the
interview. The transcript was admtted in evidence as past
recoll ection recorded. The transcript reflects that DG told Ms.
Downum t hat she, LA, and appellant played a gane where appell ant
would Iie dowmn, DG would pull up appellant’s skirt, LA would pul
down his underwear, and then DG would feel his “wee-wee.” DG
stated that “it felt like it had pee init.”

Ms. Peg Sneller-Hamlton testified that she interviewed LA
Trial counsel asked what LA said, and Ms. Sneller-Hamlton
testified as foll ows:

That [LA] said that she and [DG would play with [DG s]
dad -- as | think she called it a “wee-wee,” and that
they pulled down his pants -- and she denonstrated, |
think the words were |ike “swishing it back and forth
and pulling on it,” and she denonstrated doing that. |
think they touched it when it was in the underwear too,
and al so when it was out of the underwear. But she

al so said that the pants were pulled down. That’'s what
| remenber about that.
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Trial counsel then asked how far LA said they pulled the
underwear down, and Ms. Sneller-Ham |ton responded as foll ows:
| want to say she showed on the tape by pointing at her
own leg. I'mgoing to say md thigh, but that’s -- |
think on the tape | said, “Show ne where they were
pull ed down,” and | think she showed on her own | eg
where they were pull ed.

The Court of Crimnal Appeals held that the mlitary judge
erred by admtting the testinony of the two forensic interviewers
and the interview transcript, and neither side has chall enged
that holding. The parties disagree on the question whether the
mlitary judge s error was harmnl ess.

B. Di scussi on

Appel I ant now argues that the mlitary judge s error was
prejudicial because it allowed the prosecution to use hearsay to
establish the “previously unproven contention that appellant was
aroused by [DG s] touch.” Final Brief at 10. The Governnent
argues that the error was a nonconstitutional evidentiary error
and that it was harm ess. Answer to Final Brief at 11.

W review de novo the [ower court’s determ nation that the

error was harm ess. United States v. Diaz, 45 M] 494, 496

(1997). The test for nonconstitutional evidentiary error is
whet her the error had a substantial influence on the findings.

Kotteakos v. United States, 328 U.S. 750, 765 (1946); United

States v. Pollard, 38 M} 41, 52 (CVA 1993). |In this case, the

parties agree that the error was nonconstitutional and that the
Kot teakos test is applicable.
We eval uate prejudice froman erroneous evidentiary ruling

by applying the four-part test enunciated in United States v.

Weeks, 20 MJ 22, 25 (CMVA 1985). W weigh (1) the strength of the
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prosecution case; (2) the strength of the defense case; (3) the
materiality of the evidence at issue; and (4) the quality of the

evidence at issue. See United States v. Kerr, 51 Ml 401, 405

(1999).

We hold that the error was harm ess. Turning first to the
conparative strengths of the prosecution and defense cases, we
note that the prosecution relied on the sworn testinony of DG and
LA, which was specific and unequi vocal, and the defense relied on
appel l ant’ s testinmony, which was al so specific and unequi vocal .
However, the believability of appellant’s assertion that all the
encounters with DG and LA were inadvertent and unwanted was
seriously dimnished by the repetitive nature of the encounters.

The evidence was material to the issue whether appell ant
attenpted to dissuade the girls fromtouching himor permtted
themto uncover his genitals and touch them but it was
curmul ative in that it recited substantially the sane facts as the
in-court testinony of DG and LA. The disputed rebuttal testinony
added virtually nothing to the factual dispute whether
appellant’s fenmale clothing or DG s touching aroused him The
case was tried before a mlitary judge, who had anple opportunity
to assess the credibility of DG and LA, as well as appellant.

The mlitary judge had already reviewed the interview transcripts
in connection with the defense request for expert assistance, and
had determ ned that portions of LA's interview were of
guestionable reliability. Based on the entire record, we are
satisfied that the error did not have a substantial influence on

the mlitary judge' s findings.
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| SSUE Il : EXPERT ASSI STANCE

A. Factual Background

Before entry of pleas, the defense requested that the
Government provide funds for an expert, Dr. Gordon, to be a
defense consultant and to assist the defense in trial preparation
by reviewi ng the videotapes of the interviews to determne if
suggestive or coercive interview ng techni ques nade them
unreliable. The defense also wanted Dr. Gordon to testify and
chal l enge the trustworthiness of the interviews of the two girls
if the prosecution succeeded in having the videotaped interviews
admtted in evidence.

The mlitary judge did not view the videotapes or admt them

in evidence. Instead, he read the witten transcripts of the
interviews. He concluded that the interviews, “overall, were not
undul y suggestive or coercive.” He concluded that, based on the

transcript, the interview of DG “was proper and not subject to
any coachi ng or suggestion by the interviewer,” and that “[a]ll

t he substantive responses were given to non-1|eading type
guestions.” He also found that “the responses in the first third
of the interview [of LA] were entirely proper,” and that “she

al so seened to volunteer detailed statenents adverse to the
accused.”

In the remai nder of the interview, he found that “l eading
guestions which nmay have been suggestive were used by Ms. Peg
Sneller-Ham | ton.” He concluded that the suggestive questions
produced responses that “would give [him sonme doubt as to their
reliability.” He opined that “expert assistance m ght be hel pful

to interpret whether the interviewed [sic] was even focused or
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paying attention to the questions,” but he concluded that the
i ssue could be resolved without an expert, either by deleting
t hose questions and answers fromthe transcript, bringing out the
suggestive nature of the questions on cross-exani nation of the
interviewer, or by a “proper instruction crafted to advise the
trier-of-fact as to what can be considered or the dangers in sone
guestions.”

Wth respect to the possibility that a parent, interviewer,
crimnal investigator, or social worker “engaged in intentional
or unintentional acts of coercion or subduction while

interviewing any child witness in the case,” the mlitary judge
opined that he did not “really see how an expert can tell you
what took place prior to the interview wthout becom ng a “human
lie detector.” Accordingly, he ruled that the defense had not
shown why Dr. Gordon’s assistance was necessary for tria
preparation.

In a conference under RCM 802, Manual for Courts-Martial,
United States (1995 ed.),EI before the hearing on the request for
expert assistance, defense counsel indicated that appellant m ght
pay for Dr. Gordon’s exam nation of the interview transcripts.
After denying the defense request, the mlitary judge inforned
the defense that if they hired Dr. Gordon, and if she revi ewed

the transcripts and discovered information favorable to the

defense, he would “consider that question when it conmes up.”

'This provision is unchanged in the current Manual.
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Thereafter, appellant hired Dr. Gordon at his own expense.

At a subsequent hearing, defense counsel renewed his request that
Dr. Gordon be produced to testify for the defense. Appellant did
not renew his request for funding or request reinbursenent for

t he personal funds he had expended. Defense counsel inforned the
mlitary judge that appellant had hired Dr. Gordon, that she had
reviewed the videotaped interviews, and that she was "suspicious
of the reliability of certain portions” of LA s videotaped
interview and “a great deal of” DG s interview.

The mlitary judge opined that Dr. Gordon “would only be
needed in the event that the young | adies are unable to testify
and the video tape has to conme into evidence or is offered into
evidence.” The mlitary judge deferred a ruling on the request,
tentatively agreeing with defense counsel that Dr. Gordon m ght
be a necessary witness. The mlitary judge concluded the hearing
on this issue by telling the defense:

If the video is to come in, in ny view either the wtness

shoul d be produced or sone agreenent should be nade

concerning what her testinony would be. It should be either
stipulated to or an affidavit should be received. That's ny
opinion at this point, however, that’s all prospective.
He then denied the notion to produce Dr. Gordon on the ground
that it was “a bit premature.”

After the mlitary judge overrul ed a defense objection to
rebuttal testinony by the two forensic interviewers, defense
counsel asked if he would be permtted to consult with Dr. Gordon
after the rebuttal testinony. The mlitary judge responded,

“Well, 1 think you could do it for surrebuttal at least.” After

the two forensic interviewers testified, defense counsel obtained

10
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a 10-m nute recess, consulted by telephone with Dr. Gordon, and
announced that the defense had no further evidence to present.

B. Di scussi on

An accused is entitled to expert assistance provided by the

Governnment if he can denonstrate necessity. United States v.

Garries, 22 M) 288, 291 (CVA 1986). To denpbnstrate necessity, an
accused “mnmust denonstrate sonmething nore than a nmere possibility

of assistance froma requested expert An accused “must
show the trial court that there exists a reasonable probability
both that an expert would be of assistance to the defense and

t hat denial of expert assistance would result in a fundanentally

unfair trial.” United States v. Robinson, 39 MJ] 88, 89 (CVA

1994), quoting More v. Kenp, 809 F.2d 702, 712 (11'" Gir.),

cert. denied, 481 U S. 1054 (1987). This Court has adopted the

t hree-pronged test for determ ning necessity: (1) Wiy is the
expert needed? (2) What would the expert acconplish for the
defense? and (3) Wiy is the defense counsel unable to gather and
present the evidence that the expert assistant would be able to

devel op? United States v. Ford, 51 M} 445, 455 (1999), quoting

United States v. CGonzal ez, 39 MJ 459, 461 (1994); see also United

States v. Ndanyi, 45 MJ 315, 319 (1996). We reviewa mlitary

judge’s ruling on a request for expert assistance for abuse of

di scretion. Ford, supra.

In this case, we need not decide whether the mlitary judge
abused his discretion when he deni ed the defense request for
pretrial expert assistance, because any error was rendered noot
by subsequent actions in the case. Appellant requested funds for

Dr. Gordon to review the videotapes and interview transcripts to

11
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determ ne whether the young victinms’ accounts were influenced by
suggestive interview techniques or their own cognitive
limtations. The witten notion and litigation focused on
preparing and qualifying Dr. Gordon to testify, should the
prosecution introduce the tapes at trial. After the mlitary
j udge deni ed the defense request, appellant hired Dr. Gordon at
his own expense to review the tapes and transcripts. Dr. Gordon
conducted the requested review, which provided the basis for
appellant’s notion to produce Dr. Gordon as a witness. Because
appel l ant received the expert assistance he sought, albeit at his
own expense, this issue is moot . B

Wth respect to the defense request that Dr. CGordon be
produced at governnent expense to testify for the defense, the
mlitary judge |l eft the door open by inform ng the defense that
he woul d reconsider his ruling if Dr. Gordon reviewed the
transcripts and could offer information favorable to the defense.
Despite multiple invitations to proffer evidence fromDr. Gordon
def ense counsel did not renew his request that Dr. Gordon be
produced to testify. Instead, defense counsel telephonically
consulted with Dr. Gordon and then informed the mlitary judge
that the defense had no further evidence to present. W hold
that the defense’s failure to renew its request wai ved the issue.

See United States v. Browning, 54 MJI 1, 9 (2000); United States

v. Rockwood, 52 MJ 98, 105 (1999); United States v. Holt, 52 Ml

2 Even if the military judge erred, the only remedy available to
appel  ant woul d be rei mbursenent for expenses that should have
been paid by the Governnent, and appellant has not raised the

i ssue of reinbursenent in this appeal

12
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173, 186 (1999); United States v. Cardreon, 52 M} 213, 216

(1999) .
I SSUE 111: ERRONEOUS POSTTRI AL RECOMVENDATI ON

A. Factual Background

In his posttrial recommendation, the Staff Judge Advocate
(SJA) correctly reflected the findings of the mlitary judge by
exceptions and substitutions. The SJA did not informthe
convening authority that the mlitary judge had granted a defense
nmotion for a finding of not guilty with respect allegations that

_ (1) appellant had penetrated LA's vagina with a hand-held
mrror;

(2) appellant had caused LA to fondle his buttocks and
rectum and caused her to sit on his face while cl othed; and

(3) appellant had caused DG to fondle his buttocks and
rectumand to sit on his abdonen.

The mlitary judge al so sustained the defense notion for a
finding of not guilty with respect to “causing” DG and LA to
performthe acts charged, and substituted “allow ng” for
“causing” the acts to occur. The effect of the mlitary judge’s
ruling was to acquit appellant of the three acts set out above
and to change the character of the remaining i ndecent acts from
actively “causing” the girls to participate to passively
“allowing” the girls to touch him The SJA did not nention any
of the above rulings.

Appel l ant submitted a clenmency petition but did not assert
that the SJA's reconmendati on was erroneous, confusing, or
defective as witten. In the clenmency petition, defense counsel
poi nted out the above-described favorable rulings of the mlitary

judge. The record contains a nmenorandum personally signed by

13
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t he convening authority on the date of his action, specifically
stating that he considered defense counsel’s subm ssion. The SJA
did not submt an addendumto his reconmendati on or in any way

di sput e defense counsel’s description of the mlitary judge' s
rulings.

B. Di scussi on

RCM 1106(d)(3)(A) requires the SJA to provide the conveni ng
authority with “concise information as to . . . [t]he findings
and sentence adjudged by the court-martial.” W agree with the
Court of Crimnal Appeals that RCM 1106(d)(3)(A) required only
that the SJA state “the nature of the crines, indecent |iberties
or indecent acts, w thout specifying exactly what acts the
appel l ant was found guilty of or what | anguage was excepted or
substituted.” Unpub op. at 10. The SJA' s reconmendati on
described the nature of appellant’s crinmes with sufficient
accuracy “to assist the convening authority to decide what action
to take on the sentence in the exercise of conmand prerogative.”
RCM 1106(d)(1). The burden was on appellant to provide any
addi tional information deened favorable to the defense.

Appel I ant provi ded such additional information in his clenency
subm ssion, and the convening authority specifically considered
appel l ant’ s subm ssi on before approving the adjudged sentence.
On these facts, we hold that there was no error at all, nuch |ess
plain error. See RCM 1106(f)(6).
DECI SI ON
The decision of the United States Arnmy Court of Crim nal

Appeal s is affirnmed.

14
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SULLI VAN, Judge (concurring in part and in the result):

| agree with the majority’s resolution of Issue | and part
of its resolution of Issue Ill. | agree with the result reached
on Issue Il. However, | have cone to this conclusion for a
di fferent reason.

Regardi ng the defense request for expert assistance (Issue
1), the mlitary judge did not err because the defense could
not adequately explain why the expert was “necessary” under the

test laid out by this Court in United States v. Gonzal ez, 39 M

459, 461 (CVA 1994). The first prong of this test asks “[w] hy
t he expert assistance is needed?” and the second prong asks
“Iw] hat woul d the expert assistance acconplish for the accused?”
Id. In arguing necessity, appellant did not explain why a
know edgeabl e and prepared defense counsel could not achieve the
sanme results (i.e., suggesting that the victinms had been
i nfl uenced, coached, etc.) on cross-exam nation as putting an
expert witness on the stand to testify directly. Certainly,
expert testinony woul d have been “hel pful,” as appellant pointed
out. However, hel pful ness alone is not enough to denonstrate
necessity.

Wth respect to the Staff Judge Advocate' s recommendati on
(Issue I'l11), appellant has failed to establish error, never m nd

plain error. Appellant argued on appeal that the Staff Judge
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Advocate’s recommendation did not reflect the portion of the
specifications that the mlitary judge dism ssed when he granted
t he defense notions for findings of not guilty. See RCM 917,
Manual for Courts-Martial, United States (1995 ed.). The Rules
for Courts-Martial, however, state that the “findings and
sentence adjudged by the court-martial” nust be included in the
recommendati on. RCM 1106(d)(3)(A) (enphasis added). In ny view,
both the Staff Judge Advocate’s recomrendati on and the General
Court-Martial Order accurately reflect the findings and sentence
adj udged by the court-marital as required by this rule. 1In any
event, as explained by the ngjority, appellant suffered no

prejudice in this case. Accordingly, | affirm
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