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IN THE UNITED STATES COURT OF APPEALS 
FOR THE ARMED FORCES 

 
UNITED STATES,   )  BRIEF ON BEHALF OF  
                               Appellant,  )   THE UNITED STATES  
                 )    
  v.  )     
       )  Crim. App. Dkt. No. 40019  
Airman First Class (E-3),  )   
CHASE M. THOMPSON, USAF, )  USCA Dkt. No. 22-0098/AF  
  Appellee.  )    

 
TO THE HONORABLE, THE JUDGES OF THE 

UNITED STATES COURT OF APPEALS FOR THE ARMED FORCES 
 

ISSUE PRESENTED: 

DID THE LOWER COURT ERR BY REQUIRING 
THAT APPELLANT INTRODUCE DIRECT 
EVIDENCE OF HIS SUBJECTIVE BELIEF TO 
MEET HIS BURDEN FOR A REASONABLE 
MISTAKE OF FACT DEFENSE? 

 
STATEMENT OF STATUTORY JURISDICTION 

 
The Air Force Court of Criminal Appeals (AFCCA) reviewed this case 

under Article 66(d), UCMJ, 10 U.S.C § 866(d) (2019).  This Court has jurisdiction 

over this matter under Article 67(a)(3) UCMJ, 10 U.S.C. § 867(a)(3) (2019).  

STATEMENT OF THE CASE 
 

 On 28-30 September 2020, a General Court-Martial comprised of a military 

judge sitting alone convicted Appellant of one specification of making a false 

official statement in violation of Article 107, UCMJ, 10 U.S.C. § 907; one 

specification of committing a sexual act upon a child who had attained the age of 



2  

12, but not attained the age of 16 years in violation of Article 120b, UCMJ, 10 

U.S.C. § 920b; and one specification of producing child pornography in violation 

of Article 134, UCMJ, 10 U.S.C. § 934.  (Entry of Judgment, dated 13 November 

2020, ROT, Vol. 1.)  Appellant was sentenced to a dishonorable discharge, 

confinement for 12 months, and reduction to the grade of E-1.  (Id.)  AFCCA set 

aside and dismissed with prejudice Appellant’s conviction of production of child 

pornography in violation of Article 134, UCMJ, due to factual insufficiency.  

United States v. Thompson, ACM No. 40019, 2021 CCA LEXIS 641, *21-22 (A.F. 

Ct. Crim. App. 29 November 2021) (unpub. op.).  AFCCA reassessed the sentence 

to the sentence adjudged.   

STATEMENT OF FACTS 
 

On or about 30 May 2019, the Office of Special Investigations detachment 

(“OSI”) at Aviano AB, Italy received a report about an allegation of sexual abuse.  

(JA at 029 & 032.)  The report came from MSgt AO, whose daughter, AV, 

described to MSgt AO the ongoing sexual relationship between Appellant, who 

was 20 years old, and VP, a 15-year-old child.  (JA at 029-30.)  As soon as OSI 

received this report, agents went to VP’s residence to see if Appellant was there.  

(JA 004.)  While there, agents captured surveillance footage of Appellant parking a 

block away in a grass lot across the road from VP’s residence.  (JA at 005 & 143-

152.)   



3  

Simultaneously, OSI contacted VP’s father, MSgt RH, who provided OSI 

with his daughter’s phone and gave OSI access to search her room.  (JA at 005.)  

On 30 May 2019, after Appellant left VP’s residence, OSI conducted a search of 

VP’s bedroom.  (JA at 032.)  There, OSI collected used condoms and condom 

wrappers, as well as VP’s underwear because VP told agents she wore them 

immediately after having sex with Appellant.  (JA at 033 & 055.)  OSI submitted 

VP’s underwear for DNA testing which later revealed Appellant’s semen on the 

inside crotch area of VP’s underwear.  (JA at 056-57.)  Additionally, OSI 

submitted VP’s phone to the Defense Cyber Crimes Center, Computer Forensics 

Lab (“DC3”) to be forensically extracted and analyzed.  (JA at 005.)   

On VP’s phone, DCFL discovered several messages between Appellant and 

VP on the dating application, Bumble, and found hundreds of messages between 

them on the WhatsApp application.  (JA at 049 & 153.)  Starting 27 March 2019, 

Appellant and VP began messaging on Bumble.  (JA at 024 & 049.)  VP’s Bumble 

profile listed VP’s age as 20, but VP’s bio section listed her age as 18.  (JA at 049 

& 215.)  Along with VP’s bio, VP’s Bumble account also included photographs 

and a link to VP’s Instagram profile, which listed VP’s age as 16.  (Id.)  VP’s 

Bumble profile also stated she was “an undergrad.”  (JA at 215.)  VP and Appellant 

exchanged a few messages on Bumble, but they conversed mostly on WhatsApp.  

(JA at 207 & 153-204.)  Their WhatsApp messages started on 29 March 2019 and 

ended on 30 May 2019, which was when OSI began its investigation of Appellant.  
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(JA at 005 & 153-204.)  In those messages, VP and Appellant regularly discuss the 

times they met and had sex.  (JA at 153-204.)  Based on their messages, VP and 

Appellant met on 30 March, 5, April, 11 April, 15 April, and 30 May 2019.  (JA at 

155, 171, 173, 177, & 204.)  VP and Appellant discussed in explicit detail their 

sexual encounters on many of those particular dates.  (JA at 153-204.)   

After they met on 15 April 2019, VP asked Appellant if he took the condom 

because she could not find it.  (JA at 177.)  VP implied that Appellant only came 

over to have sex – stating, “You never just want to hang w [sic] me though you 

wanna [sic] have sex mr,” and “Why can’t you just hang out with me? Do you have 

to fuck lol.”  (JA at 157 & 160.)   

VP and Appellant seemingly coordinated Appellant’s visits around her 

parents’ work schedules at her parents’ house.  (JA at 163, 168, 175, & 176.)  Their 

messages suggested VP and Appellant hid their relationship from her parents.  (Id.)  

For example, on one occasion, VP seemingly gave Appellant the all clear to come 

over by stating, “okay babe I think you can . . . okay we are good babe . . . wait not 

yet haha.”  (JA at 175.)  Then Appellant asked VP how much time they had 

together, to which VP responded with, “like an hour and a half.”  (JA at 176.)   

The record also shows some indications Appellant tried to hide his 

relationship with VP.  (JA at 185.)  On 10 May 2019, Appellant told VP he could 

not talk to her while he was in his room because someone was staying in the room 

right next to him.  (Id.)  Also, Appellant seemingly acknowledged VP’s age when 
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on 15 May 2019, after VP told Appellant that she got a boyfriend, Appellant asked, 

“is he atleast [sic] your own age.”  (JA at 188.)   

At trial, the Government called Appellant’s supervisor, TSgt LC, to testify.  

(JA at 091-92.)  TSgt LC testified that after Appellant was called into OSI for “this 

allegation” and during the summer of 2019 at a “going away” party, he overheard 

Appellant asking an Airman’s spouse what the age of consent was in Italy.  (JA at 

094 & 096.)  When the spouse replied that it was 14, Appellant responded that he 

would be scot-free “because of what the age was.”  (JA at 095.)   

Additionally, the Government called Appellant’s co-worker, A1C TM, to 

testify.  A1C TM testified that on 23 June 2020, Appellant and his co-worker, A1C 

TM, drove to Treviso to spend a day there with other friends.  (JA at 101.)  Before 

meeting up with those friends, Appellant discussed with A1C TM the “full details” 

of his case and “how he felt he was wronged.”  (JA at 102.)  Throughout the day 

and as Appellant got drunk, he “kept rambling” about his upcoming case and told 

A1C TM “different variations” of what happened in this case.  (Id.)  For example, 

Appellant told A1C TM three different stories:  “that it was a master sergeant’s 

daughter, a German girl or woman and an Italian girl.”  (Id.)  Towards the end of 

the night, when A1C TM drove Appellant home, Appellant admitted that he “had 

met a girl that was –he was continuing to have intercourse and then he found out 

eventually that she was underaged and continued.”  (JA at 007.)   
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During the trial, the government called SrA DN to testify about a 

conversation he had with VP.  (JA at 007.)  He testified that he met VP on the 

Bumble application, which listed VP’s age as 18 and that she was in college.  (Id.)  

He said that in communicating with VP, he realized VP was younger than 16.  (Id.)  

SrA DN later confronted VP through Instagram, telling her that she could get a lot 

of people in trouble.  (Id.)  VP responded that SrA DN “wouldn’t have been the 

first guy in the Air Force” and that she did not believe it was illegal in Europe.  

(Id.)  It was not established at trial, however, whether Appellant knew SrA DN or 

had any knowledge about VP’s interaction with SrA DN.  (JA at 058-091.)   

The Air Force Court Opinion  
 

The Air Force Court upheld Appellant’s conviction for sexual assault of a 

child, finding it was both factually and legally sufficient.  (JA at 015.)  The Court 

noted there was “no direct evidence that Appellant knew VP was 15 years old,” but 

if Appellant wanted to present a defense, “he had to prove by a preponderance of 

the evidence that his ignorance or mistake of VP’s age existed in his mind and was 

reasonable under all the circumstances.”  (JA at 012-13.)  The Court observed 

there was plenty of evidence to conclude that “Appellant could have had a 

reasonable belief VP was at least 16, [but] there was no direct evidence that this 

belief existed in Appellant’s mind.”  (JA at 013.)  The Court quoted Appellant’s 

concession that “there is no direct evidence that shows [he] ever knew her real age 

. . . Rather, there is only evidence about [his] conduct.”  (Id.)  AFCCA agreed with 
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this concession, and held that “the Defense failed to meet its burden to demonstrate 

by a preponderance of the evidence that a mistake of fact actually existed in 

Appellant’s mind every time he had sex with VP.”  (Id.) 

SUMMARY OF ARGUMENT 

In its opinion, AFCCA incorrectly implied Appellant needed to prove his 

state of mind as to VP’s age with “direct evidence.”  But despite AFCCA’s 

misstatement, AFCCA correctly concluded Appellant failed to prove by a 

preponderance of the evidence his state of mind as to VP’s age every time he had 

sex with her.  To successfully establish a mistake of fact as to VP’s age, Appellant 

was required to show by a preponderance of the evidence that he had both an 

honest and reasonable belief that VP was at least 16 years old.  Article 120b(d)(2), 

UCMJ (requiring Appellant to demonstrate that he “reasonably believed” the 

victim was at least 16 years old).  Despite Appellant’s ability to present 

circumstantial evidence of his actual belief as to VP’s age, Appellant failed to 

provide any such evidence.  Instead, even on appeal, Appellant points to evidence 

that remains focused on VP’s conduct.  As AFCCA correctly noted, the only 

evidence presented by Appellant shows only that he could have had a reasonable 

belief VP was at least 16.  But this evidence does not show that Appellant actually 

believed VP was at least 16—it neither contemplates his conduct nor reflects his 

state of mind.   
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Moreover, Appellant could not prevail on his mistake of fact as to age 

defense at trial because the Government presented evidence that established 

Appellant’s knowledge that VP was under 16.  One of the Government’s 

witnesses, A1C TM, testified that in the months leading up to Appellant’s trial, 

Appellant told A1C TM that he met a girl, had sex with her, and when he 

discovered she was “underaged,” he “continued to have sex with her.”  (JA at 102-

04.)  The Government also presented other circumstantial evidence, such as 

Appellant’s coordinated efforts to hide his relationship with VP from VP’s parents, 

Appellant hiding his communication with VP from his roommate, and Appellant 

texting VP that he hoped her new boyfriend “[wa]s he atleast [sic] [her] own age.”  

(JA at 162.)  This evidence suggests the reason Appellant could not present 

evidence – direct or circumstantial – about his mistaken belief as to VP’s age is 

because he actually knew VP was under 16.   

Furthermore, despite Appellant’s suggestion, the law does not require 

Appellant to testify to meet the burden of establishing his defense.  But assuming 

Appellant’s testimony was the only compelling evidence to show his subjective 

belief of VP’s age, it would not be an infringement of Appellant’s Fifth 

Amendment rights for Appellant to have to testify to present that evidence.  As 

explained by the Supreme Court, “The defendant in a criminal trial is frequently 

forced to testify himself and to call other witnesses in an effort to reduce the risk of 

conviction,” but such “pressures” to testify or present a defense cannot be 
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considered “compelled within the meaning of the Fifth [Amendment].”  Williams 

v. Florida, 399 U.S. 78, 83-84 (1970).

Lastly, a contextual reading of AFCCA’s opinion suggests that, despite its 

misstatement about direct evidence, AFCCA understood circumstantial evidence 

could be used to infer Appellant’s state of mind as to VP’s age.  The Court 

correctly cited United States v. Curtin, which states that circumstantial evidence 

may be used to prove an accused’s knowledge.  9 U.S.C.M.A. 427, 432 (C.M.A 

1958); Thompson, 2021 CCA LEXIS at *14.  And the Court reviewed 

circumstantial evidence, like Appellant’s prior statements about VP’s age, to infer 

Appellant’s state of mind as to VP’s age.  Id. at *11-12.  Thus, AFCCA correctly 

found that Appellant did not prove by a preponderance of the evidence that he had 

an honest and reasonable mistake of fact as to VP’s age.  Therefore, AFCCA’s 

opinion should be affirmed, and the case should not be remanded for a new Article 

66 review. 
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ARGUMENT 
 

THE LOWER COURT DID NOT ERR WHEN IT 
FOUND THAT APPELLANT FAILED TO MEET 
HIS BURDEN TO ESTABLISH A MISTAKE OF 
FACT DEFENSE. 

 
Standard of Review 

 
Whether the Court of Criminal Appeals has applied the appropriate legal 

standard in its Article 66(d)(1) review is reviewed de novo.  United States v. 

Gifford, 75 M.J. 140 (C.A.A.F. 2016). 

Law 
 

Applicable to Appellant’s case, the prosecution must prove beyond a 

reasonable doubt that:  (1) “the accused committed a sexual act upon a child;” and 

(2) that “at the time of the sexual act the child had attained the age of 12 years but 

had not attained the age of 16 years.”  Article 120b(b), UCMJ, 10 U.S.C. § 

920b(b); MCM, pt. IV, 62.b.2.a.  Article 120b(b), UCMJ, does not require the 

prosecution to prove the accused knew the child had not attained the age of 16 

years.  Id.   

Article 120b, UCMJ, contains the requirements for the mistake of fact 

defense for the crime of sexual assault of a child.  An accused must “prove by a 

preponderance of the evidence, that the accused reasonably believed that the child 

had attained the age of 16 years.”  Article 120b(d)(2), UCMJ.  
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Analysis 

A. The affirmative mistake of fact as to age defense in Article 120b does 
not require “direct evidence.” 
 

As a preliminary matter, AFCCA was incorrect when it suggested “direct 

evidence” was required to show that Appellant had a subjective belief that VP was 

at least 16 years old.  No such requirement exists in the Manual for Courts-Martial.  

See generally R.C.M. 918(c) (“Findings may be based on direct or circumstantial 

evidence.”).  And this Court has never held that “direct evidence” is required to 

show state of mind.  To the contrary, this Court stated in United States v. Jones that 

to the extent the appellate court below “possibly suggested that an accused must 

testify in order that a mistake-of-fact instruction be given” it was error.  49 M.J. 85, 

91 (C.A.A.F. 1998).  Although Jones contemplated a defense that does not place a 

burden of proof upon the accused, this Court seemingly dismissed the requirement 

of “direct evidence” for any mistake defense.  Id.   

That said, AFCCA was ultimately correct when it held Appellant did not 

prove by a preponderance of the evidence that his ignorance or mistake of VP’s 

age actually existed in his mind and was reasonable under all the circumstances.  

(JA at 013.)  Appellant did not present any evidence – direct or circumstantial – 

demonstrating his honest, but mistaken, belief as to VP’s age.  Thus, despite 

AFCCA’s mistaken suggestion, it correctly concluded Appellant failed to meet his 

burden of establishing the affirmative defense. 
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B. Appellant failed to show by a preponderance of the evidence that he 
honestly believed VP was at least 16 years old. 

 
Appellant failed to demonstrate by a preponderance of the evidence that he 

believed VP was at least 16 years old when he had sex with her.  To put forth a 

successful defense, Appellant was required to prove he “reasonably believed” VP 

was at least 16 years old “at the time of the offense.”  Article 120b(d)(2) (2019).  

Military courts have consistently interpreted the term “reasonably believed” to 

require both an honest and reasonable belief.  See United States v. Brown, 2005 

CCA LEXIS 188, at *7-8 (N-M Ct. Crim. App. June 23, 2005) (unpub op.) 

(interpreting “reasonably believed” from the defense of mistake of fact as to age 

for Article 120(b), carnal knowledge, to mean an honest and reasonable belief); 

United States v. Sirk, 2004 CCA LEXIS 217 (N-M Ct. Crim. App. Sep. 27, 2004) 

(unpub. op.); see also United States v. Vega, 2020 CCA LEXIS 206, at *8-9 (A. 

Ct. Crim. App. June 8, 2020) (unpub. op.) (interpreting “reasonably believed” from 

the defense of mistake of fact as to age for sexual assault of a minor under Article 

120b to mean an honest and reasonable belief); United States v. Riojas, No. 

ARMY 20170097, 2018 CCA LEXIS 533 (A. Ct. Crim. App. Oct. 26, 2018) 

(unpub. op.); and United States v. Carpenter, 2017 CCA LEXIS 273 (A.F. Ct. 

Crim. App. Apr. 21, 2017) (unpub. op.).  Thus, in order for Appellant to meet his 

burden of showing he “reasonably believed” VP to be at least 16 years old, he was 

required to show that his belief was both honest and reasonable.  
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To show his belief was honest and reasonable, Appellant was required to 

show he honestly believed VP was at least 16 years old and that belief was 

reasonable under an objective standard.  As this Court explained, in United States 

v. Goodman, for a mistake of fact defense “[t]he honest belief prong is subjective, 

while the reasonableness prong is objective.”  70 M.J. 396, 399 (C.A.A.F. 2011).   

Appellant seemingly does not contest the requirement of showing he had an 

honest, subjective belief that VP was at least 16 years old.  (App. Br. at 26.)  

Instead, he objects to AFCCA’s observation that there was “no direct evidence” 

Appellant believed VP was 16 years old.  (App. Br. at 23-24.)  Yet regardless of 

AFCCA’s observation, AFCCA correctly concluded Appellant failed to meet the 

burden of his affirmative defense because he failed to present any evidence of his 

subjective belief.  (JA at 013.)   

At trial, Appellant did not present any evidence as to what existed in his 

mind regarding VP’s age.  Yet despite this, Appellant claims there are “numerous 

examples in the record” of circumstantial evidence of Appellant’s honest belief.  

(App. Br. at 22, 28-29.)  He points to:  (1) VP’s pictures on Bumble; (2) VP 

representing on her Bumble account that she was 18 years old and was an 

undergraduate college student; (3) VP routinely telling others she was 18 years old; 

(4) VP not disclosing her age to Appellant on the WhatsApp messages; (5) VP 

telling Appellant about her alcohol consumption, relationships with older men, and 

consuming “edibles”; (6) VP telling Appellant that she was taking a college class; 
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and (7) VP leaving to go to Italy, London, and Germany for weeks at a time.  (App. 

Br. at 21-22.)  But Appellant conflates an honest belief with a reasonable belief.   

Appellant’s cited “examples” focus entirely on VP’s conduct.  While VP’s 

conduct is certainly relevant to show Appellant could have held a reasonable belief 

that VP was at least 16 years old, it does not demonstrate whether Appellant 

actually held such a belief.  To establish an honest, subjective mistake, Appellant 

needed to show that he “actually believed” VP was at least 16 years old.  Cf. Jones, 

49 M.J. at 91 (citing United States v. Willis, 41 M.J. 435, 438 (C.A.A.F. 1995)) 

(indicating that having an honest mistake is synonymous with a having an actual 

belief as to the fact in question).  

Despite Appellant’s ability to present direct or circumstantial evidence of his 

actual belief as to VP’s age, Appellant failed to provide any such evidence.  The 

Supreme Court has indicated that when a party has the burden to show someone’s 

“actual” state of mind, the showing “must be more than “potential, possible, 

virtual, conceivable, hypothetical, or nominal.”  Intel Corp. Inv. Policy Comm. v. 

Sulyma, 140 S. Ct. 768, 777 (2020).  So here, Appellant had the burden to show 

his belief that VP was at least 16 was more than potential, possible, conceivable, 

etc.   

Further, a “belief” is defined by Black’s Law Dictionary as:  “A state of 

mind that regards the existence or truth of something as likely or relatively certain; 

conviction about the truth of something.”  Belief, Black’s Law Dictionary (11th ed. 
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2019).  Notably, a “belief” is different from “knowledge,” which can be mere 

“awareness or understanding of a fact or circumstance.”  Knowledge, Black’s Law 

Dictionary (11th ed. 2019).  Appellant might have been able to circumstantially 

prove his awareness of VP’s asserted age by showing that he viewed some sort of 

statement of her age – like a statement on her Bumble account.  But showing his 

“belief” as to her age requires something different.  The circumstantial evidence 

would have to reveal his inner “conviction about the truth” of VP’s age.  And 

Appellant would have had to show circumstantially that his inner conviction as to 

VP’s age was more than potential, probable, or conceivable.  See also Stern v. 

Dittmann, No. 13-CV-1376, 2015 U.S. Dist. LEXIS 47138, at *13 (E.D. Wis. Apr. 

10, 2015) (observing that “actual belief is difficult to prove”). 

To demonstrate his honest mistaken belief, Appellant could have presented 

evidence of his own conduct or statements that might have circumstantially 

illustrated his state of mind as to VP’s age.  For example, if Appellant texted VP 

asking her who she intended to vote for in this year’s election, that might have 

circumstantially showed he believed she was 18.  Or, had a witness testified that he 

had observed Appellant taking VP to an over-18 bar or club, that might have 

circumstantially demonstrated Appellant believed VP to be 18.  But Appellant 

proffered no such evidence.  Instead, his “numerous examples” focus entirely on 

VP’s conduct without any reference to Appellant’s belief about VP’s age.  (App. 

Br. at 22, 28-29.)  Despite Appellant’s reference to 918 messages between him and 
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VP (App. Br. at 29), even on appeal, he cannot point to a single statement by him 

that reflects his actual belief that VP was at least 16. 

As to the conversations between VP and other men, there is nothing in the 

record indicating Appellant knew about these conversations.  Without evidence 

Appellant knew VP was telling SrA DN or other men that she was 18, VP’s 

statements to other men are not relevant to Appellant’s own state of mind.   

At bottom, VP’s actions would have only allowed the factfinder to infer 

what Appellant’s beliefs potentially, possibly, or conceivably might have been.  

This was insufficient to establish an actual belief.  Since Appellant failed to present 

any evidence (direct or circumstantial) of his inner conviction as to VP’s age, 

AFCCA rightly determined he did not meet his burden of establishing the mistake 

of fact as to age defense.  Thus, even if the Court mistakenly described Appellant’s 

failure to meet his burden as lack of “direct evidence,” applying the correct rule 

would not have changed the outcome of AFCCA’s legal and factual sufficiency 

analysis.       

C. Appellant could not meet his burden to show that he had an honest 
belief that VP was at least 16 because the Government presented 
evidence proving Appellant knew VP was under 16. 
 

Further cementing the correctness of AFCCA’s legal and factual 

sufficiency determination, Appellant could not prevail on his mistake of fact as to 

age defense at trial anyway, because the Government presented evidence 

establishing Appellant’s knowledge that VP was under 16.  Cf. United States v. 
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Teague, 75 M.J. 636, 638 (A. Ct. Crim. App. 2016) (finding that if the 

government proves that an accused has actual knowledge that a victim was 

incapable of consenting, then such an accused could not simultaneously honestly 

have believed that the victim consented).  The record indicates Appellant 

discovered VP was 15 years old, but then continued to have sex with her.  During 

the months leading up to Appellant’s trial, Appellant told A1C TM that he met a 

girl, had sex with her, and when he discovered she was “underaged,” he continued 

to have sex with her.  (JA at 102-04.)  But more specifically, it is clear from the 

record that Appellant used the term, “underaged” to mean under 16 years old.  

Appellant made this admission as he discussed “the full details of his case” and 

current investigation with A1C TM.  (JA at 102-03.)  While there is nothing in the 

record that explicitly reflects that OSI told Appellant he was under investigation 

for having sex with VP, who was 15 years old, Appellant’s conversation with 

A1C TM suggests he knew he was facing criminal allegations for having sex with 

VP.  (Id.)  Namely, A1C TM testified that Appellant discussed “an allegation[] 

against him” involving an “underaged woman.”  (JA at 102.)  So it could be 

surmised that since Appellant knew he was under investigation for having sex 

with VP, he also knew it was because she was 15 years old.  Therefore, when 

Appellant referred to knowing she was “underaged,” he was referring to his 

knowledge that she was 15 years old when he had sex with her.  This fact alone 

undercuts any assertion Appellant honestly held a mistake of fact as to VP’s age.    
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Moreover, Appellant’s reference to “underaged” as under 16 years old was 

corroborated by his conversation with a spouse of a fellow Airman, in which 

Appellant was relieved when he found out the Italian age of consent was 14.  (JA 

at 095.)  Specifically, he said that he would be scot-free “because of what the age 

was.”  (JA at 095.)  The fact Appellant believed he was off the hook for having 

sex with VP after learning 14 was the applicable age of consent further 

underscores he knew VP was 15 years old.   

Furthermore, Appellant’s admission that he knew VP was “underaged,” but 

continued to have sex with her is corroborated by circumstantial evidence.  See 

United States v. Hart, 25 M.J. 143, 147 (C.M.A. 1987) (holding circumstantial 

evidence may suffice for a finding of guilty).  On 15 May 2019, Appellant 

suggested he knew VP’s age when he messaged her in reference to her new 

boyfriend, asking “is he atleast [sic] your own age.”  (JA at 162.)  Appellant’s use 

of the words “your own age” indicates a distinction between his age and VP’s age, 

and thus, implying Appellant knew VP was a minor.  Moreover, because Appellant 

sent this message 15 days prior to his last sexual1 encounter with VP, it is likely 

                                                 
1  While Appellant and VP did not explicitly discuss their sexual acts from their 
meet-up on 30 May 2019 in their WhatsApp messages, there is enough evidence to 
reasonably conclude they had sex.  (JA at 153-204.)  Law enforcement agents 
positively identified Appellant at VP’s residence that morning, and after Appellant 
left, OSI collected used condoms, condom wrappers, and the underwear VP wore 
immediately after having sex with Appellant.  (JA at 033 & 055.)  USACIL 
identified Appellant’s semen inside the crotch area of VP’s underwear.  (JA at 056-
57.)   
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Appellant knew VP’s age prior to having sex with her on 30 May 2019.  (JA at 

162.)   

Lastly, VP and Appellant took steps to hide their relationship from others.  

VP and Appellant regularly coordinated Appellant’s visits while her parents were 

at work.  (JA at 163, 168, 175, & 176.)  And Appellant indicated he was trying to 

hide his relationship with VP from his roommate.  (JA at 185.)  On 10 May 2019, 

Appellant told VP that he could not talk to her while he was in his room because 

someone was staying in the room right next to him.  (Id.)  So while there could be 

a number of explanations for why VP and Appellant would keep their relationship 

from VP’s parents and from Appellant’s roommate, the most reasonable 

explanation is that they wanted to hide their illegal relationship.   

Accordingly, given the strength of the evidence showing Appellant knew VP 

was 15 years old, AFCCA correctly concluded that Appellant could not meet his 

burden of showing that he had a mistaken belief that VP was at least 16.   

D. There is no Fifth Amendment violation in assigning Appellant the 
burden of proof for an affirmative defense, even if the only way to 
satisfy that burden is for Appellant to testify.  
 

Appellant’s burden of proving the affirmative defense of reasonable mistake 

of fact as to age cannot be reduced by using the Fifth Amendment as a sword on 

appeal.  As the Supreme Court pointed out, “the Fifth Amendment privilege should 

not be converted from the shield . . . which it was intended to be into a sword 

whereby a claimant asserting the privilege would be freed from adducing proof in 
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support of a burden which would otherwise have been his.”  United States v. 

Rylander, 460 U.S. 752, 759 (1983).  The Supreme Court has categorically held 

that assigning the burden of production or persuasion to a defendant to prove a 

defense or rebut a presumption does not violate the privilege against self-

incrimination.  See Rylander, 460 U.S. at 758. (collecting cases); Williams v. 

Florida, 399 U.S. 78, 84 (1970); Turner v. United States, 396 U.S. 398 (1970); 

McGautha v. California, 402 U.S. 183, 215 (1970) (“the pressures which might 

lead the defendant to furnish . . . testimonial and incriminating information is not 

compelled self-incrimination.”); see also Dixon v. United States, 548 U.S. 1, 5-8 

(2005) (holding that the Constitution allows Congress to place a burden on a 

defendant in proving the affirmative defense of duress, even if the facts with regard 

to the issue are only known by the defendant).  Further, the Supreme Court 

explained that a defendant’s dilemma in choosing between complete silence and 

presenting a defense has never been held as an invasion of the privilege against 

self-incrimination.  See Rylander, 460 U.S. at 758; Williams v. Florida, 399 U.S. 

78, 84 (1970).  Appellant suggests he “could [not] have introduced ‘direct’ 

evidence of his subjective belief about VP’s age except by waiving his Fifth 

Amendment privilege against compelled testimony.”  (App. Br. at 27.)  While the 

government agrees with Appellant that “direct” evidence was not required to 

establish a defense, the government contends there still may be factual scenarios in 

which an accused may need to testify in order to show his subjective belief.   



21  

The Supreme Court has also acknowledged that there may be situations in 

which an accused is the only repository of evidence, and thus the “necessity of an 

explanation by [an] accused” is “not forbidden by the Constitution.”  Yee Hem v. 

United States, 268 U.S. 178, 185 (1925).  In Yee Hem, the Supreme Court held it 

was not a Fifth Amendment violation when a defendant was the only “repository” 

for evidence that could rebut a statutory presumption.  Id.  The Court reasoned that 

if the “accused happens to be the only repository of the facts,” it is merely the 

“misfortune which the statute under review does not create, but which is inherent 

in the case.”  Yee Hem, 268 U.S. 185.  Although Yee Hem did not deal directly 

with the burden of establishing a defense, it did find there was no constitutional 

infringement when the defendant had the statutorily created burden of negating the 

Government’s case with his own testimony.  Id.  This supposition directly 

contradicts Appellant’s claim that “Congress cannot create a statutory defense 

which foreordains a conviction unless an accused waives his constitutional 

privilege against testifying at [a] court-martial.”  (App. Br. at 32.).  Therefore, no 

constitutional infringement occurs if a defendant must testify to satisfy the burden 

to prove his own affirmative defense of mistake of fact as to age.   

“The defendant in a criminal trial is frequently forced to testify himself and 

to call other witnesses in an effort to reduce the risk of conviction.”  Williams, 399 

U.S. at 83.  But such “pressures” to testify or present a defense cannot be 

considered “compelled within the meaning of the Fifth [Amendment].”  Id. at 84.  
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In this case, the law does not require Appellant to testify in order to meet the 

burden of his defense.  But should the facts and circumstances of this case be such 

where Appellant’s testimony was the only compelling evidence to show his 

subjective belief of VP’s age, then it would not be a Fifth Amendment 

infringement for Appellant to have to testify to present that evidence.  

E. The Air Force Court’s factual sufficiency review was correct and 
untainted by its misstatement concerning direct evidence. 
 

While AFCCA was incorrect in suggesting Appellant had to show “direct” 

evidence of his subjective belief of VP’s age, it correctly concluded Appellant’s 

conviction was factually sufficient.  Appellant claims that because the Air Force 

Court relied upon “a false evidentiary dichotomy,” its factual sufficiency review 

was premised upon an erroneous understanding of the law.  (App. Br. at 12-13.)  

But regardless of AFCCA’s incorrect suggestion that direct evidence was 

required, AFCCA correctly grasped that Appellant was required to put on some 

evidence of Appellant’s actual state-of-mind.  AFCCA then accurately observed 

that Appellant provided no evidence at all of his subjective belief.  AFCCA’s 

entire opinion makes that clear.   

AFCCA’s opinion reflects that the Court properly analyzed the two 

requirements of the mistake of fact as to age defense – both subjective and 

objective belief.  The Court cited United States v. Curtin for the proposition that 

circumstantial evidence may be used to prove an accused’s knowledge.  9 
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U.S.C.M.A. 427, 432 (C.M.A 1958); Thompson, 2021 CCA LEXIS at *14.  This 

citation highlights that the Court likely understood that circumstantial evidence 

could be used to prove other states of mind – such as an accused’s belief as to 

age.  But to further highlight this, AFCCA devoted part of its opinion to 

discussing Appellant’s statements to others about VP’s age.  Id. at *11-12.  

Specifically, the Court highlighted Appellant’s statement to A1C TM, in which he 

suggested that he knew VP was “underaged,” but continued to have sex with her.  

Id.  And the Court discussed Appellant’s statement to TSgt LC, wherein 

Appellant was relieved to learn that the Italian age of consent was 14.  Id.  These 

discussions demonstrate AFCCA reviewed all circumstantial evidence from the 

record that could establish Appellant’s belief as to VP’s age.  In conjunction, 

AFCCA also included a summary of Appellant’s case-in-chief, wherein Appellant 

presented no evidence –direct or circumstantial—as to his actual state of mind as 

to VP’s age.  (JA at 008.)  AFCCA’s summary of that evidence shows that 

Appellant presented evidence focused entirely on VP’s conduct rather than 

Appellant’s response to VP’s conduct.  (Id.)  A contextual reading of AFCCA’s 

opinion reflects that AFCCA understood it could use circumstantial evidence to 

infer Appellant’s beliefs, but as the Court concluded, Appellant failed to present 

any evidence of his subjective belief as to VP’s age.  

Therefore, AFCCA’s opinion shows that it correctly weighed all of the 

evidence in the record, and after making allowances for not having personally 
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observed the witnesses, was correctly convinced of Appellant’s guilty beyond a 

reasonable doubt.  United States v. Reed, 54 M.J. 37, 41 (C.A.A.F. 2000).  There 

is no need for this Court to remand this case to AFCCA for a new Article 66 

review. 

CONCLUSION 

 WHEREFORE the United States respectfully requests this Honorable Court 

deny Appellant’s requested relief and affirm the decision of Air Force Court of 

Criminal Appeals. 
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