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IN THE UNITED STATES COURT OF APPEALS
FOR THE ARMED FORCES

UNITED STATES, )   FINAL BRIEF ON BEHALF OF  
Appellee, )   THE UNITED STATES

)
v. )

)   USCA Dkt. No. 18-0135/AF
)

Senior Airman (E-4) )   Crim. App. Dkt. No. 39085
DARION A. HAMILTON, USAF )

Appellant. )

TO THE HONORABLE, THE JUDGES OF THE
UNITED STATES COURT OF APPEALS FOR THE ARMED FORCES

ISSUES PRESENTED

I.

ARE VICTIM IMPACT STATEMENTS 
ADMITTED PURSUANT TO R.C.M. 1001A 
EVIDENCE SUBJECT TO THE MILITARY 
RULES OF EVIDENCE?

II.

WHETHER THE MILITARY JUDGE ERRED IN 
ADMITTING PROSECUTION EXHIBITS 4, 5, 
AND 6?

STATEMENT OF STATUTORY JURISDICTION

The Air Force Court of Criminal Appeals (AFCCA) reviewed this case 

pursuant to Article 66, UCMJ.  This Court has jurisdiction to review this case 

under Article 67(a)(3), UCMJ.
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STATEMENT OF THE CASE

Appellant’s Statement of the Case is generally correct.  

STATEMENT OF FACTS

Appellant pled guilty to possessing child pornography and distributing it to a 

public website called Imgur. (JA at 44, 85.) He “possessed 155 images and videos 

of some children appearing to be as young as two years old, being raped and 

sodomized . . . forced to perform oral sex on adults . . . [and] put in bondage.”  (JA 

at 70, 88.) “[O]f the 155 files on the accused’s computer, 116 of those were 

uploaded to a website trafficked by millions of people every single day.”  (JA at 

70, 87.) The uploaded files were “not password protected, or private in any other 

way,” and they could be accessed simply “through entering search terms on Imgur 

itself or other search engines.”  (JA at 85.)

At trial, the military judge admitted several victim impact statements—

Prosecution Exhibits 4-6.  (JA at 64, 65, 67.)  Trial defense counsel objected to the 

admission of these statements as “[im]proper unsworn statement[s] under rule 

1001A,” but made no objection to foundation or authenticity.  (JA at 64, 65, 67.)

As such, the AFCCA found failure to object on these bases “forfeits appellate 

review absent plain error;” and here, “[t]here was no error plain or otherwise.”  

United States v. Hamilton, 77 M.J. 579, 583 n.4 (A.F. Ct. Crim. App. 2017) 

(internal citations omitted).
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a. Prosecution Exhibit 4

Prosecution Exhibit 4 is a “victim impact statement [sic] written by the 

victim and her mother . . . in about 2011, when the victim was approximately 14 

years old.”  (JA at 59.) The victim’s name is B.  (JA at 57.)  B was the child 

depicted in “the Blue Pillow child pornography series.”  (JA at 57.)  “The Blue 

Pillow is a name given to the child pornography series by the National Center for 

Missing or Exploited Children.”  (JA at 57.)  “The images that were produced [for 

this series]. . . occurred from the time [B] was age seven to age 12.”  (JA at 58.)

During sentencing, Detective KP testified that he recognized images 8, 18, 

and 30 from Prosecution Exhibit 11 “from the Blue Pillow child pornography 

series.”  (JA at 57, 88.)  He was particularly familiar with Blue Pillow images 

because “[t]hey were connected to the city of Elk Grove, where [he] work[s].”  (JA 

at 57.)  Specifically, “a garbage can that was in the background of one of the 

pictures” indicated Elk Grove, so “[a] collection of pictures was sent to [Detective 

KP] to try and find the female victim that was in the pictures” and “after about a 

month of investigation,” Detective KP found B.  (JA at 57.) 

Ever since then, Detective KP maintains close contact with B and her 

mother.  (JA at 58.)  They talk “several times a year.  And more recently, [B] has 

1 The attachment of Prosecution Exhibit 1 contains the contraband images of child 
pornography that Appellant possessed and distributed.
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wanted to – now that she’s 18 she wanted to get out and tell her story to try and 

help other children in similar situations.”  (Id.)  Accordingly, they had “begun 

talking and kind of presenting a case study, [Detective KP] and [B] and [B’s] 

mother.”  (Id.)  Detective KP testified he was “still in contact with [B]” during 

Appellant’s sentencing hearing.  (Id.)

Detective KP laid the foundation for, and attested to the authenticity of,

Prosecution Exhibit 4.  (JA at 60.)  Specifically, he explained he was personally 

“familiar with [B’s] desires regarding sentencing cases involving the Blue Pillow 

series,” in that B intended Prosecution Exhibit 4 to “be considered in any case 

where – or any investigation or prosecution where her images are located.”  (JA at 

58, 60.) Appellant objected that the exhibit was “improper sentencing evidence 

unless it can be directly attributed to Senior Airman Hamilton” and that 

Prosecution Exhibit 4 “has a sentence recommendation as it discusses monetary 

impact.”2 (JA at 60, 64.)

The military judge admitted Prosecution Exhibit 4 stating:

[T]here is what appears to be a sentence recommendation 
in the very last paragraph of page three of three, or at least 
something that could reasonably be interpreted as a 
sentence recommendation. However, in light of the fact 
that under the new victim’s rights provisions, the victim 

2 The last paragraph of B’s mother statement says “I feel strongly that anyone who 
participated in the possession or transmittal of the photos should share in the 
financial burden of treating her.”  (JA at 91.)  It also discusses “hitting their 
pocketbooks” and making them pay “monetarily.” (Id.)



5

does have fairly broad discretion with regards to the 
matters that are submitted to the court for its consideration. 
I am going to overrule the objection but will note that the 
court is well aware of what is proper and improper under 
an unsworn statement both from the accused and from the 
alleged victim, and the court will give that evidence the 
weight that it deserves under the rules.  (JA at 64.)  

b. Prosecution Exhibit 5

Prosecution Exhibit 5 is a “video of a keynote address given by [B] at a 

Crimes against Children Conference in Dallas, Texas, in August of 2015.”  (JA at 

62.)  “[I]t was the first conference in which [Detective KP, B, and B’s mother] 

presented, the three of [them], this case study.”  (JA at 62.)

Detective KP testified that “[B] want[ed] that video as well considered in 

sentencing proceedings.”  (JA at 63.)  Appellant “objected that it is not a proper 

unsworn statement under Rule 1001A” because “it appears to be more of a pat on 

the back to law enforcement and not true victim impact.”  (JA at 64.)

The military judge “overrule[d] the objection” stating, inter alia:

[E]vidence of victim impact is fairly broad in terms of 
what falls under evidence of victim impact, and based on 
the testimony of the witness as to what is contained within 
the particular video, I’m going to overrule the objection. I 
will, however, as with the previous statement regarding 
the unsworn statements of the individual victim, I will give 
it the due weight that I believe it deserves under the law. 
So, therefore, Prosecution Exhibit 5 for identification is 
admitted as Prosecution Exhibit 5.  (JA at 64.)

c. Prosecution Exhibit 6
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Prosecution Exhibit 6 has two parts: a victim impact statement from J (a 

victim of the “Marineland” child pornography series) and an affidavit from 

Detective DB declaring the intent of J’s impact statement.  (JA at 93-95.)  

Specifically, the affidavit—signed five days3 before Appellant’s trial—describes 

Detective DB’s role in discovering the child victims of the “Marineland” series and 

how “[a]t the time the photographs were taken, [J] was approximately eight (8) but 

no older than the age of twelve (12).”  (JA at 93.)

Further, the affidavit states that Detective DB had “seen and read [J’s] 

statement in the past, prior to testifying in a previous court martial and kn[e]w this 

is the correct impact statement.”  (JA at 93.)  Finally, Detective DB stated: “I have 

met this child and know her to be a real child;” and that J “would like [her impact 

statement] used for trial and sentencing purposes.”  (JA at 93.)

With regard to Prosecution Exhibit 6, Appellant maintained “the same 

objection that [he] had to Prosecution Exhibit 4, essentially that it is not a proper 

victim impact statement due to the date that the letter was signed was prior to the 

charged timeframe . . . [and] paragraph five4 contains a similar sentencing 

3 The affidavit was signed 20 April 2016.  (JA at 93.)  Appellant’s trial began 25 
April 2016. (JA at 18.)
4 Paragraph 5 of this victim impact statements states: “I ask the judge who 
sentences anyone who is convicted of having or trading my pictures make that 
person contribute to the costs of a counselor for me.  I am told that a good 
counselor for the problems I have will costs at least $100 every time I see her . . . . 
I hope that the court will help me by granting restitution from the people who have 
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recommendation.”  (JA at 66.)

The military judge overruled the objection finding:

[W]ith regards to the broad, overarching objection with 
regards to the victim impact statements in general, as I did 
with Prosecution Exhibit 4, that these do fall within what 
is permitted under 1001;5 therefore, I’m going to overrule 
the objection -- even despite the fact that it predates the 
accused’s alleged acts, as the case law is fairly clear that 
is not a limitation. That the mere act of the accused 
viewing these images is sufficient to bring us within 1001. 

With regards to the objection on the basis of an improper 
sentence recommendation, as again with Prosecution 
Exhibit 4, the authority or the ability of the victim to 
submit matters is fairly broad. I again, as with Prosecution 
Exhibit 4, am aware as the military judge of exactly what 
is permissible and not permissible within an unsworn 
statement from a victim. So, I will consider these portions, 
which are proper from an unsworn perspective, and I will 
not consider those portions which I determine are not 
properly within an unsworn. But, I will go ahead and 
admit the document itself as Prosecution Exhibit 6 for 
identification, and give those portions the weight which 
they deserve. (JA at 67.)

Appellant offered a verbal unsworn statement, and a separate written one.  

(JA at 69.)

and trade my pictures.”  (JA at 93.)
5 The AFCCA found “that both references by the trial judge to 1001 were in fact 
referring to R.C.M. 1001A because the victim impact statements were unsworn 
and could not have been admitted under R.C.M. 1001(b)(4).”  Hamilton, 77 M.J. 
at 583 n.5.
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SUMMARY OF THE ARGUMENT

1. Unsworn victim statements6 are not evidence.

An unsworn victim statement is not subject to the Military Rules of 

Evidence (M.R.E.s) because 1) it is not given under oath, 2) it is a right of 

allocution governed by its own statutory strictures, and 3) it is modeled after an 

accused’s unsworn statement.

First, R.C.M. 1001A(a) removes the oath requirement establishing that 

victims are not considered witnesses for purposes of this rule. This non-witness 

designation strips an unsworn victim statement from its testimonial status, which

removes it from the purview of the M.R.E.s.

Second, the victim’s right to be heard through an unsworn statement is an

independent right of allocution governed by separate rules and case law.  The 

drafters placed unsworn victim statements beyond the reach of the M.R.E.s when 

they removed judicial discretion—requiring courts to call any victim who chooses

to exercise that right. Additionally, the right to be reasonable heard was drawn 

specifically from the CVRA which makes clear that this is a right of allocution—

not a presentation of evidence.  Moreover, strictures on the form and substance of 

6 R.C.M. 1001A(c) allows unsworn victim statements to contain two different 
types of information:  matters of “victim impact or matters in mitigation.”
Accordingly, while the granted issue addresses “victim impact statements” only, 
the following analysis incorporates all unsworn victim statements (i.e. impact or 
mitigation) offered pursuant to R.C.M. 1001A.
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unsworn victim statements are found in Rule for Courts-Martial (R.C.M.) 1001A 

itself, not the M.R.E.s.  There are internal limits on the content, form, and method 

of presentation within the rule.  If the M.R.E.s governed these statements, they

would not have their own separate rules.

Finally, Congress patterned the victim’s right to give an unsworn statement 

after the accused’s right to give an unsworn statement. The accused has a right of 

allocution at sentencing.  The M.R.E.s do not govern this right; rather, R.C.M. 

1001(c)(2)(C) itself outlines the parameters and scope of an accused’s unsworn 

statement.  The victim’s right to be reasonably heard is patterned after this right of 

the accused and should be treated accordingly.

2. Admitting Prosecution Exhibits 4-6 was not plain error on an abuse 
of discretion; but even if it was, Appellant suffered no prejudice.

Under R.C.M. 1001A(b), B and J qualified as victims and under subsection 

(e) of that same provision were entitled to provide an unsworn statement.  The 

military judge did not err by admitting Prosecution7 Exhibits 4-6 because these 

victims intended their statements to be used in Appellant’s case as evidenced by

Detective KP’s live testimony and Detective DB’s sworn affidavit.  This 

conclusion is consistent with federal practice and this Court’s holding in United 

7 The United States agrees with the AFCCA that “these types of exhibits [should] 
be marked as court exhibits” vice Prosecution Exhibits as the victims are called by 
the court-martial under R.C.M. 1001A.  Hamilton, 77 M.J. at 586.
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States v. Barker, 77 M.J. 377, 2018 CAAF LEXIS 295, at *14 (C.A.A.F. 21 May 

2018).  However, even if the military judge erred in admitting these impact 

statements, Appellant suffered no prejudice because they did not influence the 

adjudged sentence.  The statements did not arm the military judge with new 

information because he was already presumed to know the themes and harms these 

victims had suffered.  Moreover, it was the egregiousness of Appellant’s crimes—

which the judge reviewed in Prosecution Exhibit 1—that influenced the sentence, 

not the content of the impact statements.

ARGUMENT

I. 

UNSWORN VICTIM STATEMENTS ADMITTED 
PURSUANT TO R.C.M. 1001A ARE NOT 
EVIDENCE SUBJECT TO THE MILITARY RULES 
OF EVIDENCE.

Standard of Review

“This Court reviews interpretations of R.C.M. provisions de novo.”  United 

States v. Leahr, 73 M.J. 364, 369 (C.A.A.F. 2014).

Law and Argument

“Victim impact statements are distinctly different from formal courtroom 

testimony offered during trial in that they are largely unconstrained by either state 

or federal rules of evidence or other procedural limitations.”  Colo. v. Holmes,
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2013 Colo. Dist. LEXIS 1632, unpub. op. at *114.8 In the military, an unsworn 

victim statement is not subject to the M.R.E.s because: 1) it is not given under 

oath, 2) it is a right of allocution governed by its own statutory strictures, and 3) it 

is modeled after an accused’s unsworn statement.

1. If it is not sworn, it is not evidence.9

Tautology notwithstanding, an unsworn statement is not evidence because it 

is unsworn.  A victim “is not considered a witness for purposes of Article 42(b).”

R.C.M. 1001A(a).10 In turn, Article 42(b), UCMJ, provides that “each witness 

before a court-martial shall be examined on oath.” 10 U.S.C. § 842(B).  

Removing this requirement is pivotal because taking an oath is what changes 

allocution into testimony.  See Mil. R. Evid. 603; see also Barker, 2018 CAAF 

LEXIS 295, at *13 (“victim testimony under R.C.M. 1001A does not constitute 

witness testimony.”); see cf. United States v. Breese, 11 M.J. 17, 24 (C.M.A. 

1981) (“[t]he truth of the matter is that these statements are not made under oath 

and, thus, the ‘unsworn statement is not evidence.”) (emphasis original); Crawford 

8 See Appendix.
9 While the United States did not advance this particular argument during review 
by the Air Force Court of Criminal Appeals (AFCCA), after considering the 
AFCCA’s opinion and researching the issue, the United States agrees with 
AFCCA’s conclusion on this point.
10 Importantly, “an accused making an unsworn statement is not a ‘witness’” 
either.  R.C.M. 807(b)(1)(B).  For more on the parallels between the unsworn 
statements of the accused and the victim, see section three below.
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v. Washington, 541 U.S. 36, 51 (2004) (quoting 2 N. Webster, An American 

Dictionary of the English Language (1828) (explaining that witnesses are “those 

who ‘bear testimony,’” and “‘[t]estimony,’ in turn, is typically ‘[a] solemn 

declaration or affirmation made for the purpose of establishing or proving some 

fact.’”).  As such, the relevant question is whether non-testimony, from a non-

witness, still constitutes evidence. It does not. 

M.R.E. 603 is not just a rule of evidence, it is the gateway through which all 

witness testimony must pass in order to become evidence.  The rule mandates: 

“[b]efore testifying, a witness must give an oath or affirmation to testify 

truthfully.”  Mil. R. Evid. 603.  In other words, the designation of testimony is 

preconditioned on oath or affirmation.11 It follows that eliminating the oath 

requirement must also eliminate the testimonial status of the statement.  Without 

an oath, and without testimonial status, allocution is the only thing left.

Importantly, “the right of a victim to be reasonably heard at a sentencing 

hearing . . . is consistent with the principles of law and federal practice prescribed 

in 18 U.S.C. § 3771(a)(4)12 and Federal Rule of Criminal Procedure 32(i)(4)(B), 

which requires the court to ‘address any victim of the crime who is present at 

sentencing’ and ‘permit the victim to be reasonably heard.’”  Manual for Courts-

11 As a practical consideration, even hearsay statements—written or oral—must be 
established or transmitted by someone under oath.  
12 The Crime Victims’ Rights Act (CVRA).  
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Martial, United States (2016 ed.) (MCM), App. 21, at A21–73; see also United 

States v. Barker, 76 M.J. 748, 752-53 (A.F. Ct. Crim. App. 2017) (aff’d on

different grounds) (“Article 6b is based on the [CVRA], 18 U.S.C § 3771.”).

The provenance of Article 6b, UCMJ matters because federal courts 

consistently interpret the victim’s right to be heard under the CVRA as a right of 

allocution.  Kenna v. United States Dist. Court, 435 F.3d 1011, 1016-17 (9th Cir. 

2006) (“The court can’t deny the defendant allocution” and after the introduction 

of the CVRA “victims now have an indefeasible right to speak, similar to that of 

the defendant.”); United States v. Vampire Nation, 451 F.3d 189, 197 n.4 (3d Cir. 

2006) (“The right of victims to be heard is guaranteed by the [CVRA]” and “is in 

the nature of an independent right of allocution at sentencing.”) (internal citations 

omitted); United States v. Grigg, 434 F. App’x 530, 533-34 (6th Cir. 2011) (“It is 

apparent that a victim has the right to speak at sentencing . . . just as a defendant 

has the right to allocute in mitigation of sentence.”); United States v. Marcello,

370 F. Supp. 2d 745, 750 (N.D. Ill. 2005) (Due to the CVRA, “victims have a 

right to speak in open court in a manner analogous to the defendant’s personal 

right of allocution at sentencing.”) (internal citations omitted)).

Moreover, since the introduction of the CVRA, no federal courts have 

applied rules of evidence to victim allocution, i.e. unsworn statements.13 Federal

13 However, the federal rules of evidence are generally inapplicable at a sentencing 
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courts’ treatment of unsworn victim statements makes consummate sense because,

as the First Circuit noted: “[a]ncient in law, allocution is both a rite and a right.”  

United States v. De Alba Pagan, 33 F.3d 125, 129 (1st Cir. 1994).  “Part of the rite 

is a chance for the participants -- the defendant, the prosecution, and now the 

victim -- to have their say before sentence is imposed.” United States v. 

Degenhardt, 405 F. Supp. 2d 1341, 1349-50 (D. Utah 2005).  

This interpretation is consistent with the plain language of Article 6b(a)(4), 

UCMJ which says victims have “the right to be reasonably heard.”  (emphasis 

added). Article 6b, UCMJ does not say victims have the right to present 

evidence,14 just to be heard.  Hamilton, 77 M.J. at 585. What “to be heard” means 

is axiomatic; it means to be listened to, to be heard out, or as Degenhardt put it, “to 

have [one’s] say.”  Degenhardt, 405 F. Supp. 2d 1341, 1349 (D. Utah 2005).  Any 

other interpretation would exceed the plain meaning of the text. In fact, “every 

time that the M.R.E. and the R.C.M. use the term ‘to be heard,’ it refers to 

occasions when the parties can provide argument through counsel to the military 

judge on a legal issue, rather than an occasion when a witness testifies.”   LRM v. 

Kastenberg, 72 M.J. 364, 370 (C.A.A.F. 2013) (emphasis added).  Moreover, as 

hearing.  Fed. R. Evid. 1101(d)(3)
14 The word “evidence” is never used in R.C.M. 1001A.  However, victims do 
have a separate right under R.C.M. 1001A(d) to give sworn testimony, which is 
evidence.
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the AFCCA rightly notes “[w]hen R.C.M. 1001A was implemented, R.C.M. 1001 

was also modified” to “explicitly distinguish[] between evidence and other 

matters.”15 Hamilton, 77 M.J. at 583 (emphasis added). Victim statements are 

among those other matters explicitly contemplated in the changes.

Finally, the very fact that “the rights vindicated by R.C.M. 1001A are 

personal to the victim in each individual case” demonstrates a process outside the 

scope of the M.R.E.s.  Barker, 2018 CAAF LEXIS 295, at *14. Because the right

to make an unsworn statement is independent, it is neither a prosecutorial nor 

defense function. In other words, victims’ rights do not belong to either of the 

parties.  This distinction is important because nowhere in the M.R.E.s does it 

suggest that a non-party can present evidence, and there is no vehicle to do so.  

To put the issue syllogistically: only parties can present evidence; the victim 

is not a party; therefore, the victim cannot present evidence.  In fact, every 

reference to the presentation of evidence within the M.R.E.s is tethered to one of 

the parties.16 Tellingly, there are no references to how a victim might introduce 

15 The umbrella term “Matter” is used in the predicate paragraph of R.C.M. 
1001(a)(1), whereas the specific term “evidence” is used in the subparagraphs to 
describe the types of matters which the prosecution and defense can present. 
16 For a cursory sampling, see Mil. R. Evid. 302(c) (“if the defense offers expert 
testimony . . . .); Mil. R. Evid. 304(d) (. . . that the prosecution intends to offer 
against the accused . . . .); Mil. R. Evid. 304(f)(2) (“if the prosecution seeks to 
offer a statement . . . .”); Mil. R. Evid. 304(f)(3)(A) (“introduction of such 
testimony by the accused . . . .”); Mil. R. Evid. 311(d)(1) (“the prosecution must 
disclose . . . evidence derived therefrom, that it intends to offer into evidence 
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evidence.  In short, if the victim’s right to give an unsworn statement is truly 

independent, then it must not be governed by the M.R.E.s because those rules 

govern parties, and only parties can introduce evidence.

Perhaps this distinction is most clearly pared out in M.R.E. 412.  Under this 

rule, victims “must be afforded a reasonable opportunity to attend and be heard”

before evidence about their past sexual history or dispositions can be admitted.17

Mil. R. Evid. 412(c)(2).  Yet, just because victims have an independent right to 

“be heard” does not mean they can introduce evidence under this rule.  In fact, the 

rule specifically says “a party intending to offer evidence” must follow the 

appropriate procedures.  Mil. R. Evid. 412(c)(1) (emphasis added).  The rule does 

not say the victim can do anything but “be heard,” which is tantamount to giving 

against the accused”); Mil. R. Evid. 311(d)(3)(B) (“if the prosecution intends to 
offer evidence . . . .); Mil. R. Evid. 311(d)(6) (“the defense may present evidence . 
. . .”); Mil. R. Evid. 321(d)(1) (“the prosecution must disclose” various things 
“that it intends to offer into evidence.”); Mil. R. Evid. 321(d)(3) (“if the 
prosecution intends to offer such evidence . . . .”); Mil. R. Evid. 321(d)(5) (“prior 
to the introduction of such testimony by the accused.”); Mil. R. Evid. 404(a)(2)(B) 
(“the accused may offer evidence . . . .”); Mil. R. Evid. 404(a)(2)(A) (“the accused 
may offer evidence . . . .”); Mil. R. Evid. 404(a)(2) (b)(i) (“the prosecution may . . 
. offer evidence to rebut it.”); Mil. R. Evid. 404(a)(2)(b)(i); Mil. R. Evid. 404(b)(2) 
(“any such evidence that the prosecution intends to offer at trial . . . .”); Mil. R. 
Evid. 405(c) (“evidence of this type may be introduced by the defense or 
prosecution only if . . . .”); Mil. R. Evid. 412 (b)(1)(B) (“evidence of specific 
instances . . . offered by the accused to prove consent or by the prosecution.”);
Mil. R. Evid. 413(b) (“if the prosecution intends to offer this evidence . . .); Mil. 
R. Evid. 414(b) (“if the prosecution intends to offer this evidence . . .);
17 This right appears to exist independent of Article 6b, UCMJ.
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argument.

Thus, the M.R.E.s govern how parties offer evidence.  A victim is a 

“nonparty to the courts-martial.” LRM, 72 M.J. at 368; see also R.C.M. 103(16).

Appellant cites no law, and indeed there is no precedent, for a nonparty to offer

evidence18 under any circumstance.

2. R.C.M. 1001A, not the M.R.E.s, governs unsworn victim statements.

Unsworn victim statements are not evidence subject to the M.R.E.s because 

Congress created separate rules to govern their admission. Cf. United States v. 

Sowell, 62 M.J. 150, 152 (C.A.A.F. 2005) (“the [accused’s] unsworn statement 

remains a product of R.C.M. 1001(c) and thus remains defined in scope by the 

rule’s reference,” i.e. not the M.R.E.s.) (emphasis added).19 R.C.M. 1001A limits 

the content,20 form,21 notice,22 and presentation23 of unsworn victim statements.  

18 Nonparties can present argument, e.g. M.R.E. 412, but not evidence.
19 A more detailed comparison between victim unsworn statements and accused’s 
unsworn statement is found in section three of this issue.
20 R.C.M. 1001A(c) (“the content of statements made under . . . this rule may 
include victim impact or matters in mitigation.”); R.C.M. 1001A(e)(2) Discussion 
(“A victim’s unsworn statement should not exceed what is permitted under 
R.C.M. 1001A(c) and may not include a recommendation of a specific sentence). 
21 R.C.M. 1001A(e) (“The unsworn statement may be oral, written, or both.”); see 
also R.C.M. 1001A(e)(2) Discussion (“If there are numerous victim, the military 
judge may reasonable limit the form of the statements provided.”).
22 R.C.M. 1001A(e)(1) (“a victim who would like to present an unsworn statement 
shall provide a copy to the trial counsel, defense counsel, and military judge.); see 
also R.C.M. 1001A(e)(1) Discussion.
23 R.C.M. 1001A(e)(2) (“the military judge may permit the victim’s counsel to 
deliver all or part of the victim’s unsworn statement.”)
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These restrictions would be superfluous if, for example, M.R.E.s 401-414

(pertaining to content), M.R.E.s 603, 801-807 (pertaining to the form, i.e. sworn 

testimony and hearsay), M.R.E. 611 (pertaining to presentation, i.e. “mode and 

order of examining witnesses and presenting evidence”) were already governing 

unsworn victim statements.

Moreover, there is an irreconcilable contradiction between R.C.M. 1001A 

and the M.R.E.s. Specifically, the M.R.E.s provide the military judge with

substantial discretion to prevent evidence which he or she believes to pose a risk 

of: “unfair prejudice, confusing the issues, misleading the members, undue delay, 

wasting time, or needlessly presenting cumulative evidence.”  Mil. R. Evid. 403;

see also Mil. R. Evid. 611.  In other words, if the M.R.E.s were applicable, in 

some cases the military judge would have the discretion to prevent the victim from 

“be[ing] called by the court-martial,” i.e. deny the victim’s right to be heard 

wholesale, simply because the judge found the information cumulative.  R.C.M. 

1001A(a).  However, Congress removed judicial discretion on this matter saying 

simply: “[i]f a victim exercises the right to be reasonably heard, the victim shall be 

called by the court-martial.”  R.C.M. 1001A(a) (emphasis added).  Thus, the 

military judge has little discretion over whether a victim may present an impact 

statement. So long as the individual qualifies as a victim and the statement relates 

to impact or mitigation, “the victim shall be called.” 
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Also, if the right to be reasonable heard through an unsworn victim 

statement was a mere exception to the oath requirement of M.R.E. 603, it would 

have been written in as an exception.  Some Article 6b rights are specifically 

exempt from particular evidence rules.  For example, victims have a right “not to 

be excluded from any public hearing.”  Article 6b(a)(3), UCMJ.  Because this rule 

clashed with M.R.E. 615, Congress amended M.R.E. 615 saying: “this rule does 

not authorize excluding . . . a victim of an offense [from a hearing]. . . unless the 

military judge, after receiving clear and convincing evidence, determines that 

testimony by the victim would be materially altered if the victim heard other 

testimony at that hearing or proceeding.”  Mil. R. Evid. 615(e). Analogously, if 

the M.R.E.s were designed to govern the victim’s right to be reasonably heard,

then it would be written in as an exception to M.R.E. 603’s oath requirement—

marking a narrow exception to otherwise applicable rules.

Similarly, if the M.R.E.s governed unsworn victim statements, then the 

opposing party could simply exclude written statements based on hearsay or 

foundation.  In other words, if the M.R.E.s were in play, Congress not only forgot 

to exempt unsworn victim statements from M.R.E. 603, but also from the M.R.E 

800 series and the M.R.E. 900 series. These omissions demonstrate that Congress 

was not trying to create implied exceptions to the M.R.E.s, but establishing 

separate rules to govern the admission of unsworn victim statements.
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In sum, the M.R.E.s do not govern the victim’s right to make an unsworn 

statement because R.C.M. 1001A has its own internal strictures.  If the M.R.E.s 

were applicable, many of these strictures would be superfluous, while others 

would be irreconcilable.  Moreover, the M.R.E.s contain no exceptions for 

unsworn victim statements, so the parties could exclude every written victim 

statement simply by objecting to hearsay or foundation. Thus, unsworn victim 

statements have their own independent rules outside the scope of the M.R.E.s.

3. A victim’s right of allocution is the same as an accused’s.

The victim’s right to make an unsworn statement is virtually identical24 to

the accused’s right of allocution as evidence by the respective statutory language

establishing these rights.  “A military accused’s right of allocution through an 

unsworn statement prior to sentencing is one of long-standing recognition and is 

broad in scope.” United States v. Jeffery, 48 M.J. 229, 230 (C.A.A.F. 1998).  This 

“unsworn statement remains a product of R.C.M. 1001(c) and thus remains 

defined in scope by the rule’s reference[s],” not the M.R.E.s. Sowell, 62 M.J. at 

24 There are very minor differences, but both create a right of allocution governed 
by their own respective rules.  For example, the internal rules for an accused’s 
unsworn statement encourage judges not to interrupt oral presentation even when 
it exceeds the scope of a statement, e.g. including “what is properly argument.”  
R.C.M. 1001(c)(2)(C), Discussion.  Whereas, “a military judge may stop or 
interrupt a victim’s unsworn statement that includes matters outside the scope of 
R.C.M. 1001A(c).”  R.C.M. 1001A(e)(2), Discussion. This does not undermine 
the victim’s right of allocution, but establishes that the victim actually has a right 
of allocution governed by its own independent rules.
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152. The President provided for this right as follows:

The accused may make an unsworn statement and may not 
be cross-examined by the trial counsel upon it or examined 
upon it by the court-martial.  The prosecution may, 
however, rebut any statements of facts therein.  The 
unsworn statement may be oral, written, or both, and may 
be made by the accused, by counsel, or both.

R.C.M. 1001(c)(2)(C) (emphasis added).25 The very next section establishes the 

same right for victims:

The victim may make an unsworn statement and may not 
be cross-examined by the trial counsel or defense counsel
upon it or examined upon it by the court-martial.  The 
prosecution or defense may, however, rebut any 
statements of facts therein.  The unsworn statement may 
be oral, written, or both.  

R.C.M. 1001A(e) (emphasis added). The striking similarity between the language 

and placement26 of these rules demonstrates that, like our civilian counterparts, 

“victims now have an indefeasible right to speak, similar to that of the [accused].”  

Kenna, 435 F.3d at 1016-17.

As referenced supra, the Discussion section of R.C.M. 807(b)(1)(B) 

provides further evidence that a victim’s unsworn statement is to be treated the 

25 Italics are used here to help highlight the de minimis differences between 
R.C.M. 1001(c)(2)(C) and R.C.M. 1001A(e).
26 The accused’s right to allocution is found in R.C.M. 1001, and the victim’s right 
to allocution is found in R.C.M. 1001A, i.e. it was inserted “between the trial and 
defense counsel’s respective presentencing cases.”  Barker, 2018 CAAF LEXIS 
295, at *1.
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same as an accused’s unsworn statement.  That rule states: “an accused making an 

unsworn statement is not a ‘witness.’ See R.C.M. 1001(c)(2)(C).” In what can 

only be interpreted as an effort to endow victims with that same right of allocution, 

the very next sentence reads: “A victim of an offense which the accused has been 

found guilty is not a ‘witness’ when making an unsworn statement during the 

presentencing phase of a court-martial.  See R.C.M. 1001A.”  Id. Importantly, this 

rule not only treats an accused and a victim as non-witnesses, but it references 

R.C.M. 1001(c)(2)(C) and R.C.M. 1001A respectively—demonstrating that these 

truly are independent rights governed by independent rules.

This Court has ruled that an accused’s unsworn statement is not evidence. 

United States v. Marsh, 70 M.J. 101, 104 (C.A.A.F. 2011) (finding the “unsworn 

statement is not evidence”); Breese, 11 M.J. at 24 (C.M.A. 1981) (“[t]he truth of 

the matter is that these statements are not made under oath and, thus, the unsworn 

statement is not evidence.”); United States v. Provost, 32 M.J. 98, 99 (C.A.A.F. 

1991) (“It must be remembered that, if an accused elects to make an unsworn 

statement, he is not offering evidence.”)

In short, there is no reason to treat victim statements differently, because 

they are patterned after an accused’s right to make an unsworn statement.  When 

creating the victim’s right to be heard through an unsworn statement, the R.C.M. 

drafters enlisted the exact same legal foundations which afford an accused the right 
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of allocution.  The mirrored language and coupled placement of these rules signify

that the victim’s right to give an unsworn statement is virtually identical to its 

counterpart—the accused’s unsworn statement. Accordingly, there is no legal or 

rational justification to treat unsworn victim statements as evidence subject to the 

M.R.E.s, when an accused’s unsworn statement is not.

II. 

THE MILITARY JUDGE DID NOT COMMIT 
PLAIN ERROR OR ABUSE HIS DISCRETION IN 
ADMITTING PROSECUTION EXHIBITS 4-627

BECAUSE THE VICTIM IMPACT STATEMENTS 
COMPORTED WITH R.C.M. 1001A, AND EVEN IF 
THEY HAD NOT, APPELLANT SUFFERED NO 
MATERIAL PREJUDICE.

Standard of Review

“This Court reviews interpretations of R.C.M. provisions de novo.”  United 

States v. Leahr, 73 M.J. 364, 369 (C.A.A.F. 2014).  However, “[t]his Court 

reviews ‘a military judge’s decision to admit evidence for an abuse of discretion.’” 

27 “In this case, the unsworn victim impact statements were marked, offered, and 
admitted as prosecution exhibits. This was an error.”  Hamilton, 77 M.J. at 586.
The United States agrees with the AFCCA’s assessment insomuch as the impact 
statements were mislabeled.  However, the United States maintains that the 
statements themselves were admissible under R.C.M. 1001A and that “both 
references by the trial judge to 1001 were in fact referring to R.C.M. 1001A 
because the victim impact statements were unsworn and could not have been 
admitted under R.C.M. 1001(b)(4).” Hamilton, 77 M.J. at 584 n.5.
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Barker, 2018 CAAF LEXIS 295, at *14 (citing United States v. Humpherys, 57 

M.J. 83, 90 (C.A.A.F. 2002)). 

Law and Analysis

The military judge did not commit plain error or abuse his discretion by 

admitting unsworn statements from B and J because these victims requested that 

Detectives KP and DB respectively submit their statements to the court.

Moreover, even if admission was error, Appellant suffered no material prejudice

because the egregiousness of Appellant’s crimes determined the sentence, not the 

victim impact statements—the content of which the military judge was legally 

presumed to know.

1. The victim impact statements in this case were admissible.

a. Admitting unsworn impact statements generally.

Individuals are considered “victims” under R.C.M. 1001A only if they 

“suffered direct physical, emotional, or pecuniary harm as a result of the 

commission of an offense of which the accused was found guilty.”  R.C.M. 

1001A(b)(1).  Such victims have an independent “right to be reasonably heard” in 

sentencing.  R.C.M. 1001A(4); Barker, 2018 CAAF LEXIS 295, at *2.

This right to be reasonably heard includes the opportunity to “make an 

unsworn statement” which “may not be cross-examined by the trial counsel or 

defense counsel . . . [or] by the court-martial.”  R.C.M. 1001A(4)(e); Barker, 2018 
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CAAF LEXIS 295, at *9.  These statements “may be oral or written or both.”  Id.

“The introduction of statements under this rule is prohibited without, at a minimum 

either the presence or request of the victim, R.C.M. 1001A(a), the special victim’s 

counsel, id., or the victim’s representative, R.C.M. 1001A(d)—(e).”  Barker, 2018 

CAAF LEXIS 295, at *10 (emphasis added).  While “[a]ll of the procedures in 

R.C.M. 1001A contemplate the actual participation of the victim,” Id. at *15, there 

are circumstances where her or his physical presence is not necessarily required. 

E.g. R.C.M. 1001A(e)(2) (“upon good cause shown, the military judge may permit 

the victim’s counsel to deliver all or part of the victim’s unsworn statement.”).

b. Victim impact statements in the federal circuits.

In federal civilian practice, under the CVRA, victim statements in child 

pornography cases are admissible so long as they are were “written by children . . . 

depicted in [the] pornographic images” and intended for trials in which those 

images were abused. United States v. McElroy, 353 F. App’x 191, 193-94 (11th 

Cir. 2009) (holding the district court “did not abuse its discretion by considering 

victim impact statements” because “[t]he government produced evidence at 

McElroy’s sentencing hearing that the victim impact statements had been written 

by children and the parents of children depicted in pornographic images found on 

McElroy’s computers.”); United States v. Burkholder, 590 F.3d 1071, 1073 (9th 

Cir. 2010) (authorizing the consideration of impact statements during sentencing 
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where the government demonstrated “that the [impact statements] were authored 

by children depicted in the images Burkholder possessed,” i.e. “the images found 

on Burkholder’s computer matched children known through a database at the 

National Center for Missing and Exploited Children.”);28 see also United States v. 

Horsfall, 552 F.3d 1275, 1279-80 (11th Cir. 2008) (allowing a law enforcement 

official to “read brief portions from a few of the victim impact statements that had 

been submitted to the court,” including “a portion of a letter written by the mother 

of a child pornography victim.”); United States v. Clark, 335 F. App’x 181, 182-83 

(3d Cir. 2009) (allowing a probation officer to “prepare a Presentencing Report” 

for the court,  which “included victim impact statements representing victims 

identified in two of the series of images found in Clark’s possession.”) 

In federal courts, child pornography victims need not attend the hearing in 

order to submit victim impact statements. In United States v. Gray, the appellant 

“challenge[d] the use of victim impact statements during his sentencing” 

classifying them as “inadmissible hearsay” and contending they were irrelevant 

28 In that case, the Ninth Circuit found that while the right to be reasonably heard 
under “the CVRA provides victims the opportunity to communicate directly to the 
district court; it does not specifically require a district court to append a written 
statement to a [presentencing report].”  Burkholder, 590 F.3d at 1074.  
Importantly, the Court determined that these “victims chose to exercise their right 
by submitting written victim impact statements, which . . . were examined and 
considered by the district court.”  Id. In other words, when a victim offers an 
impact statement to be used in future cases, according to the Ninth Circuit that 
victim has “chose[n] to exercise their right” to be heard in a particular case.  Id.
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because “the statements were not specific to his case.” Gray, 641 F. App’x at 468.

In fact, while not explicit in the opinion, there is no indication that these victims 

were even aware of the appellant’s trial.29 Id. In any event, the Sixth Circuit 

rejected the appellant’s position holding that because “the impact statements

[were] submitted by or on behalf of actual victims,” those “identified victims had a 

statutory right to be heard at sentencing under the [CVRA].”  Id. Again, federal 

treatment of this process is important because “Article 6b is based on the [CVRA], 

18 U.S.C § 3771.” United States v. Barker, 76 M.J. 748, 752-53 (A.F. Ct. Crim. 

App. 2017) (aff’d on different grounds); see also MCM, App. 21, at A21–73.

c. Victim impact statements in the military.

The military takes a more nuanced approach when applying these principles 

within the framework of R.C.M. 1001A.  See Barker, 2018 CAAF LEXIS 295, at 

*10.  In the military, impact statements from child pornography victims require, “at 

a minimum either the presence or request of the victim, R.C.M. 1001A(a).”  Id. at

29 The Court speaks about the victims as being “identified” from the images, as if 
law enforcement or prosecutors simply verified that the victim impact statements 
were not “generic” but came from the “actual victims identified from the videos 
that Gray received and possessed.”  Gray, 641 F. App’x at 468.  The probability 
that these victims were unaware of the trial is further evidenced by the fact that the 
Court upheld the admission of these statements because they “bear at least the 
‘sufficient indicia of reliability to support its probable accuracy’ as required by the 
Sentencing Guidelines and due process.”  Id. (quoting U.S.S.G. § 6A1.3).  Had the 
victims been involved in this specific trial, this holding would likely be 
unnecessary.



28

*10 (emphasis added).  In other words, it is insufficient to submit impact 

statements when there is only “some indication of the declarant’s intent for the 

statement to be used in criminal sentencing hearings.”  Barker, 2018 CAAF LEXIS 

295, at *10.

In Barker, “the question [wa]s whether [KF’s30 statements] could be 

admitted under R.C.M. 1001A, in their extant form, without the participation of KF 

or her advocate.”  Id. at *11 (emphasis added).  With regard to the “extant form” of 

KF’s statements, this Court explained that “[t]rial counsel did not introduce any 

accompanying affidavits or testimony to establish the origin of these documents, 

the circumstances of their creation, or where these documents were maintained.  

Instead, trial counsel merely proffered that they received the documents from the 

Federal Bureau of Investigation (FBI), and they were redacted already.”  Id. at *11 

(citations omitted).  As such, “it [wa]s difficult to know whether or not KF actually 

wrote the statements” because the only indicia of provenance was “trial counsel’s 

assertion that the FBI provided him with statements from KF.”  Id. at *4 n.3.  Thus,

this Court held that admission of victim impact statements under R.C.M. 1001A 

required, “at a minimum either the presence or request of the victim, R.C.M. 

1001A(a), the special victim’s counsel, id., or the victim’s representative, R.C.M. 

1001A(d)—(e).”  Id. at *10 (emphasis added).

30 KF was the victim in Barker, i.e. the child depicted in the “Vicki series.”
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Put simply, in Barker, the victim did not request her impact statements to be 

used in the hearing.  Accordingly, this Court “part[ed] ways with the AFCCA . . . 

given that there was no indication that KF intended to ‘be heard’ at Appellant’s 

sentencing hearing.”  Id. at *13 (emphasis added). Similar to the circuit holdings 

in McElroy and Burkholder, the AFCCA admitted the statement “solely because it 

was possible to glean from the circumstances that the government acquired it to 

permit KF (with whom trial counsel never spoke) to exercise her right to be heard.”

Id. at *13 (emphasis original). In keeping with R.C.M. 1001A, this Court 

repudiated the AFCCA’s reasoning and found that the minimum threshold 

requirement for admission is “either the presence or request of the victim.”  Id. at 

*10.

d.  Prosecution Exhibits 4 and 5 were admissible.31

B’s impact statements were admissible because she exercised her right to be 

reasonably heard by requesting that Detective KP present her impact statement to 

the court.  (JA at 58, 62.)  B’s statements are distinguishable from the “extant 

form” of the victim statements in Barker. Id. at *11.  In Barker, “[t]rial counsel did 

not introduce any accompanying affidavits or testimony to establish the origin of 

these documents, the circumstances of their creation, or where these documents 

31 Prosecution 4 is B’s impact statement and B’s mother’s letter.  (JA at 89-91.) 
Prosecution Exhibit 5 is a video recording of B’s keynote address.  (JA at 92.)
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were maintained.”  Id. at *11.  Here, trial counsel called Detective KP who was 

“still in contact with [B]” during Appellant’s sentencing hearing and intimately 

“familiar with [B’s] desires regarding sentencing cases involving the Blue Pillow 

series.” (JA at 58.)  Detective KP testified that B specifically “requested [her 

statements] be considered in any case where – or any investigation or prosecution 

where her images are located.”  (JA at 62) (emphasis added.)

Similarly, B’s statements are unlike the Barker victim’s because it is not 

“difficult to know whether or not [B] actually wrote the statements.”  Barker, 2018 

CAAF LEXIS 295, at *4 n.3.  Here, it was not difficult to know who wrote 

Prosecution Exhibit 4 because Detective KP testified “the victim impact statement 

[wa]s written by the victim and her mother.”  (JA at 59.)  Detective KP knew this 

because he maintained close contact with B and B’s mother.  (JA at 58.)  

Likewise, B specifically requested Prosecution Exhibit 5—B’s keynote 

address—be “considered in sentencing proceedings.”  (JA at 63.)  Detective KP 

knew B’s intent because they talked “several times a year.  And more recently, [B] 

has wanted to . . . get out and tell her story to try and help other children in similar 

situations.”  (JA at 58.)  To that end, they produced a video recording of KP telling 

her story at a “conference in which [they] presented, the three of them, this case 

study,” which became Prosecution Exhibit 5.32 (JA at 62.) Unlike Barker where 

32 To the extent this Court is concerned about the format of this impact statement, 
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the statement was admitted “solely because it was possible to glean from the 

circumstances that the government acquired it to permit [the victim] . . . to exercise 

her right to be heard;” here, Detective KP’s testimony provided plenty of 

information to ascertain that B intended the video to be used in Appellant’s 

situation. Barker, 2018 CAAF LEXIS 295, at *13.  In short, B “intended to ‘be 

heard’ at Appellant’s sentencing hearing,” and simply “request[ed]” KP to 

facilitate it. Id. at *13. 

e.  Prosecution Exhibit 6 was admissible.33

Similarly, J’s victim impact statement was admissible because she exercised 

her right to be reasonably heard by requesting that Detective DB present her victim 

impact statement to the court.  (JA at 93.)  Unlike Barker, there was an 

“accompanying affidavit[]” in this case. Barker, 2018 CAAF LEXIS 295, at *11.  

i.e. using a video recording, the legislative history of the CVRA lends 
considerable insight.  “[T]he term ‘reasonably’ is meant to allow for alternative 
methods of communicating a victim’s views to the court when the victim is unable 
to attend the proceedings. Such circumstances might arise, for example, if the 
victim is incarcerated on unrelated matters at the time of the proceedings or if a 
victim cannot afford to travel to a courthouse.  In such cases, communication by 
the victim to the court is permitted by other reasonable means.”  150 CONG. REC. 
S10, 911 (daily ed. 9 9 Oct 2004) (statement of Sen. Kyl) (quoted in Degenhardt,
405 F. Supp. 2d at 1346 (D. Utah 2005)).  The analysis is no different under 
R.C.M. 1001A and Article 6b, UCMJ as they were based on the CVRA.  The 
victim has a right to be “reasonably” heard, and video recording is a reasonable 
alternative to live testimony considering the sheer number of child pornography 
cases the victims would have to attend. 
33 Prosecution Exhibit 6 was J’s impact statement.
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Detective DB attested that she had “met [J] and kn[e]w her to be a real child,” and 

that J “would like [her impact statement] used for trial and sentencing purposes.”  

(JA at 93.)  

The government did more than offer “some indication of the declarant’s 

intent for the statement to be used in criminal sentencing hearings.”  Barker, 2018 

CAAF LEXIS 295, at *10.  Here, the government secured a sworn affidavit from 

someone with firsthand knowledge, that Prosecution Exhibit 6 was actually being 

submitted to the court at the “request of the victim.”  Id. at *10 (emphasis added). 

f.  B and J were given the opportunity to exercise their rights.

The plain language of R.C.M. 1001A(a) requires that “[i]f the victim 

exercises the right to be reasonably heard, the victim shall be called by the court-

martial.”  (emphasis added).  The only viable conclusion is that the victims in this 

case exercised their right to be reasonably heard.  Testimony from law 

enforcement agents who knew both victims established that those victims desired 

their impact statements to be presented at any criminal proceedings involving their 

images.  This request includes Appellant’s court-martial.  Since the victims in this 

case exercised this right, the court-martial was required to allow their statements 

to be presented.  Furthermore, in accordance with Barker, the victim impact 

statements in this case were introduced at the “request of the victim[s].” Barker,

2018 CAAF LEXIS 295, at *10.
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Trial counsel did not speak directly with the victims in this case, but that is 

not a specific requirement under R.C.M. 1001A(a).  Trial counsel must “ensure the 

victim is aware of the opportunity to exercise” the right to be reasonably heard.  

R.C.M. 1001A(a).  The plain language of the rule does not indicate that trial 

counsel must accomplish this by speaking directly to the victim.  In this case, trial 

counsel “ensured” that the victims were aware of their right to be reasonably heard 

by contacting the detectives involved in each case.  These detectives

communicated that B and J actually intended to assert that right by presenting their 

impact statements in any subsequent criminal proceeding—which includes 

Appellant’s hearing.34 Thus, trial counsel satisfied the notification requirements 

under R.C.M. 1001A(a).  

Moreover, requiring direct contact with the specific victim of a child 

pornography crime every time her images were involved in a court-martial would 

become overly burdensome on the victim and would bring up painful memories 

every time she was contacted.  This was likely not the intent of Congress in 

passing Article 6b, UCMJ nor of the President in promulgating R.C.M. 1001A. 

See Article 6b(a)(8), UCMJ (victims have “the right to be treated with fairness and 

34 This foundational testimony was conspicuously absent in Barker. Id. at *11 
(“Trial counsel did not introduce any accompanying affidavits or testimony to 
establish the origin of these documents, the circumstances of their creation, or 
where these documents were maintained.”).
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with respect for the dignity and privacy of the victim of an offense under this 

chapter.”). When a judge is satisfied that the victim has authorized and requested 

a particular impact statement to be used in any or all subsequent criminal 

proceedings, that statement should be admissible under R.C.M. 1001A.  To 

require more would thwart Congress’s desire to give broad rights to the victim of a 

sexual offense to be reasonably heard at a military presentencing hearing.

2. Appellant was not prejudiced.

Even if wrongly admitted, Prosecution Exhibits 4-6 did not prejudice 

Appellant.  “[A]n error of law with respect to a sentence can provide a basis for 

relief only where that error materially prejudices the substantial rights of the 

accused.”  United States v. Sanders, 67 M.J. 344, 345 (C.A.A.F. 2009); Article 

59(a), UCMJ.  The test for this sort of prejudice is whether “the error substantially 

influenced the adjudged sentence.”  Sanders, 67 M.J. at 346. Appellant cannot 

demonstrate this sort of influence.

First, this was a judge alone hearing, and “[a]s the sentencing authority, a 

military judge is presumed to know the law and apply it correctly absent clear 

evidence to the contrary.”  United States v. Bridges, 66 M.J. 246, 248 (C.A.A.F. 

2008).  “When a fact was already obvious . . . and the evidence in question would 

not have provided any new ammunition, an error is likely to be harmless.”  United 

States v. Harrow, 65 M.J. 190, 200 (C.A.A.F. 2007) (quotations omitted); Barker,
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2018 CAAF LEXIS 295, at *16-17.  Accordingly, the “themes and harms” within 

B’s and J’s unsworn victim statements were already “well known to the law, and 

thus are presumed to have been known by the military judge.”  Barker, 2018 

CAAF LEXIS 295, at 18.  In other words, nothing in these victim impact 

statements “would have provided new ammunition” against Appellant.  Harrow, 65 

M.J. at 200.

Second, Appellant’s sentence stemmed from the egregiousness of his crimes, 

not the content of Prosecution Exhibits 4-6.  Appellant “possessed 155 images and 

videos of some children appearing to be as young as two years old, being raped 

and sodomized . . . forced to perform oral sex on adults . . . [and] put in bondage.”  

(JA at 70, 88.)  “[O]f the 155 files on the accused’s computer, 116 of those were 

uploaded to a website trafficked by millions of people every single day.”  (JA at 

70, 88.)  The uploaded files were “not password protected, or private in any other 

way,” and they could be accessed simply “through entering search term on Imgur 

itself or other search engines.”  (JA at 85.)  In other words, like Barker, the 

Government’s sentencing case against Appellant was “exceptionally strong, and 

Appellant’s guilt was laid out in vivid deal in the stipulation of fact,” which 

included an attachment of the child pornography itself.  Barker, 2018 CAAF 

LEXIS 295, at *17.

However, the military judge only sentenced Appellant to two years 
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confinement, over 93 percent less than the maximum 30 years available by law, 

over 70 percent less than what the trial counsel argued for during sentencing 

(which was seven years), and 60 percent less than the pretrial agreement 

confinement cap of five years. See MCM pt. IV, para. 68b.e.(1); (see JA at 53, 

70);. Further, though a dishonorable discharge was an available punishment to the 

military judge and argued for by the trial counsel, the military judge sentenced 

Appellant to only a bad conduct discharge. (JA at 18.)

Considering the range of punishments available to him, the military judge’s 

lenient sentence demonstrates the product of a reasoned analysis, not the inflated

influence of unsworn victim impact statements—the general content of which he 

was already presumed to know.  Simply put, there is no evidence that these 

statements “substantially influenced the adjudged sentence.”  Sanders, 67 M.J. at 

346.  As such, Appellant has not demonstrated error or material prejudice to a 

substantial right and his claim for relief must be denied, affirming the findings and 

sentence.

CONCLUSION

WHEREFORE, the United States respectfully requests that this Honorable 

Court affirm the findings and sentence in this case.
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