
IN THE UNITED STATES COURT OF APPEALS  
FOR THE ARMED FORCES 

 
UNITED STATES, 
                                Appellee, 
 
              v. 
 
DORIAN A. HAMILTON, 
Senior Airman (E-4), 
United States Air Force, 
                                Appellant 

 )  REPLY TO GOVERNMENT 
ANSWER 
 
Crim. App. Dkt. No. 39085 
 
USCA Dkt. No. 18-0135/AF 
 
July 16, 2018 
 
 

 ) 
 ) 
 ) 
 ) 
 ) 
 ) 
 ) 
 ) 
  

 
TO THE HONORABLE, THE JUDGES OF THE UNITED STATES 

COURT OF APPEALS FOR THE ARMED FORCES: 
 

COMES NOW Appellant, Senior Airman Dorian A. Hamilton, 

pursuant to Rule 19(a)(7)(B) of this Court’s Rules of Practice and 

Procedure, and hereby replies to the government’s brief concerning the 

granted issues, filed July 6, 2018. 

Argument 

I. 

VICTIM IMPACT STATEMENTS ADMITTED 
PURSUANT TO R.C.M. 1001A SHOULD BE 
CONSIDERED EVIDNCE AND SUBJECTED TO THE 
MILITARY RULES OF EVIDENCE. 

 
a. Applying the Military Rules of Evidence (M.R.E.) to unsworn 

victim impact statements ensure fairness and reliability.  
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In order to ensure unsworn victim impact statements are reliable 

and that the presentencing process is fair, unsworn victim impact 

statements must be governed by the M.R.E.s.  Applying the M.R.E.s to 

unsworn victim impact statements offered under Rule for Courts-

Martial (R.C.M.) 1001A is the only way to guarantee reliability and 

fairness.   

The government argues that because unsworn victim impact 

statements are not sworn, they cannot be evidence.  Gov. Ans. at 11.  

The government supports its position that unsworn victim impact 

statements are not evidence because they are not sworn (Gov. Ans. at 

11); that an unsworn victim impact statement is simply a right of 

allocution (Gov. Ans. at 13); that no federal court has applied the rules 

of evidence to victim allocution (Gov. Ans. at 13); if unsworn victim 

impact statements were considered evidence, such a reading would 

exceed the plain language of Article 6b(a)(4), UCMJ, that a victim has a 

right to be heard (Gov. Ans. at 14); and finally, an unsworn statement 

belongs personally to the victim and is therefore outside the scope of 

the M.R.E.s (Gov. Ans. at 15).  
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b. R.C.M. 1001A does not provide procedural safeguards to ensure 
the reliability of unsworn victim impact statements. 

 
Though the government is correct in its assertion that “Congress 

created separate rules to govern their admission” (Gov. Ans. at 17), in 

practice R.C.M. 1001A prescribes no guidelines ensuring unsworn 

victim impact statements are reliabie or what they purport to be. 

R.C.M. 1001A only states that victim impact statements may include 

the impact of the crime on the victim and that such statements may not 

“include a recommendation of a specific sentence.”  Discussion at ?.   

R.C.M. 1001A allows the defense to rebut any statement of fact 

contained within a victim impact statement, but that is impossible 

without the M.R.E.s because, as happened in the instant case, the 

defense was unaware of who the victims were because that information 

was redacted from the statements and the affidavit and not provided to 

the defense.  Pros. Ex. 4-6.  The provision within R.C.M. 1001A that the 

defense may rebut statements of fact is essentially meaningless 

because defense does not know the identity of the victims for privacy 

reasons. 
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c. A victim’s unsworn statement should not be treated the same as 
an accused’s. 

 
The government avers that a victim’s right of allocution is 

identical to an accused’s, and should therefore be treated the same.  

Gov. Ans. at 20-22.  But, nothing could be further from the truth.  The 

two are vastly different in the effect they each can have on a military 

judge or panel.  By the time of presentencing, the military judge or 

panel has found the accused guilty of some offense and therefore, the 

victim is truly a victim.  Society views those convicted of felonious 

crimes with scorn and abhorrence.  The victims of sex offenses, 

conversely, are viewed as vulnerable and wounded.  Society wants to 

punish the accused and help the victim to the greatest extent possible.   

Understanding these different perspectives sheds light on the 

potential impact of an unsworn from the convicted versus an unsworn 

from the victim.  An unsworn statement from the accused may have 

little influence on lessening his sentence because of the way society 

views someone convicted of a sex crime as SrA Hamilton was here.  On 

the other hand, a victim’s impact statement will be weighed differently 

because he or she she suffered at the hands of the convicted.  
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Adam Smith, the 18th-century Scottish economist and philosopher, 

“captured a powerful intuition when he asserted that as a factual 

matter about human judgement, an unfortunate outcome prompts 

resentment, whereas a fortunate outcome prompts gratitude, and our 

judgment of an actor’s culpability rests on the fortuity of the outcome.”  

Janice Nadler & Mary R. Rose, Victim Impact Testimony and the 

Psychology of Punishment, 88 CORNELL L. REV. 419, 420 (2003).1   

The Supreme Court has long recognized the influence a victim 

impact statement can have on increasing an accused’s sentence.  In 

Booth v. Maryland, 482 U.S. 496, 507 (1987), the Supreme Court ruled 

that victim impact evidence in capital cases violated the Eighth 

Amendment because an accused could  potentially be sentenced to 

death based on emotional pleas from the victim’s family and friends 

and not for the crime committed.   

Four years later in Payne v. Tennessee, 501 U.S. 808, 827 (1991), 

the Court reversed part of that decision allowing for “the emotional 

impact of the crimes on the victim’s family” to be allowed at sentencing.  

The Supreme Court has recognized the impact that emotional victim 

                                                 
1 Attached as an Appendix. 
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impact statements can make on an accused’s sentence.  See Payne, 501 

U.S. at 827 (“A state may legitimately conclude that evidence about the 

victim and about the impact of the murder on the victim’s family is 

relevant to the jury’s decision . . . .”); Booth v. Maryland, 482 U.S. 496, 

507 (1987) (the presence or absence of emotional distress of a victim’s 

family is not proper sentencing evidence considerations in a capital 

case), overruled by Payne, 501 U.S. 808; South Carolina v. Gathers, 490 

U.S. 805 (1989) (defendant’s punishment must be tailored to his 

personal responsibility and moral guilt, not on the victim’s personal 

qualities), overruled by Payne, 501 U.S. 808. 

II. 

THE MILITARY JUDGE ABUSED HIS DISCRETION 
IN ADMITTING PROSECUTION EXHIBITS 4 – 6.  

 
 In United States v. Barker, 2018 CAAF LEXIS 295 (2018), this 

Court held that “the rights vindicated by R.C.M. 1001A are personal to 

the victim in each individual case” and “the introduction of statements 

under this rule is prohibited without, at a minimum, either the 

presence or request of the victim, R.C.M. 1001A(a), the special victim’s 

counsel, id., or the victim’s representative, R.C.M. 1001A(d) – (e).” 
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a. The victims in this case did not specifically request that their 
statements be considered in SrA Hamilton’s case. 
 

The government failed to show the victims (B, B’s Mother, and J) 

here specifically requested that their statements be submitted in this 

case.  The government posits that B and B’s mother’s statements were 

admissible because they requested that their statements be considered 

in any case where her pictures where located.  JA 62.  This Court’s 

holding in Barker requires that a victim’s statement can only be used at 

the request of the victim because “the rights vindicated by R.C.M. 

1001A are personal to the victim . . . .”  2018 CAAF LEXIS 295, at *13-

14.    

1. The government failed to show that B specifically 
requested that her statement be used in this case. 

 
Although Detective K.P. testified that he spoke with B “several 

times a year”, there was no evidence presented that B specifically 

requested that her statement and video recording (Pros. Ex. 5) be 

considered in this case.  There was no evidence presented that B was 

even aware of SrA Hamilton’s court-martial.  Therefore, the military 

judge erred in admitting B’s unsworn victim impact statement because 
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B did not specifically request that her statement be considered IAW 

R.C.M. 1001A and this Court’s ruling in Barker. 

2. The government failed to show that B’s mother specifically 
requested that her statement be used in this case.  

 
B’s mother qualifies as a victim in this case.  However, Detective 

K.P. only testified that B requested that her statement be used in cases 

where her images were located.  Detective K.P. did not present any 

evidence that B’s mother requested that her statement be considered.  

Therefore, the military judge erred in admitting B’s mother’s unsworn 

victim impact statement because she did not specifically request that 

her statement be considered IAW R.C.M. 1001A and this Court’s ruling 

in Barker. 

3. The government failed to show that J specifically 
requested that her statement be used in this case. 

 
Just as with B and B’s mother, the government failed to show 

 
that J specifically requested that her statement be considered in this 

case.  Although J’s statement was accompanied by a county sheriff’s 

detective’s affidavit, the affidavit does not state that J specifically 

requested that her unsworn victim impact statement be used in this 

case.  Therefore, the military judge erred in admitting J’s unsworn 
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victim impact statement because sh did not specifically request that 

her statement be considered IAW R.C.M. 1001A and this Court’s ruling 

in Barker. 

b. B’s and B’s mother’s unsworn victim impact statement lacked 
proper foundation. 
 

Authentication is a precondition to the admission of any item of 

evidence.  The requirement of authentication is satisfied when the 

party offering the evidence “produce[s] evidence sufficient to support a 

finding that the item is what the proponent claims it is.”  M.R.E. 

901(a). 

Prosecution Exhibit 4 was allegedly written in 2011, 

approximately five years before SrA Hamilton’s court-martial.  JA 59.  

According to Detective K.P., B was 14 when she wrote her victim 

impact statement.  JA 59.  Although Detective K.P. testified that he 

spoke to B a few times a year, he did not testify when he last spoke to B 

and confirmed that her five-year old letter was still accurate and true.  

The same is true with B’s mother’s statement.  But we do not 

know when B’s mother’s two statement were written, and if the 

information contained therein was also true and accurate at the time of 

SrA Hamilton’s sentencing. 
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c. Because the victims were older than 18 years, they were 
required to be present pursuant to R.C.M. 801(a)(6) and 
1001A(e). 

 
B was 18 years old at the time of SrA Hamilton’s court-martial.  It 

can be assumed that B’s mother was also 18 years or older at the time 

of SrA Hamilton’s court-martial.  R.C.M. 801(a)(6) and 1001A plainly 

state that a victim’s unsworn statement may be made by the victim’s 

designee appointed under R.C.M. 801(a)(6) only “[w]hen a victim is 

under 18 years of age, incompetent, incapacitated, or deceased . . . .”  

R.C.M. 1001A(e).  Because B and B’s mother were 18 years or older at 

the time of SrA Hamilton’s court-martial, they were required, IAW 

R.C.M. 1001A(e) to be present at SrA Hamilton’s sentencing. 

The military judge’s error in admitting prosecution exhibits 4, 5, 

and 6 materially prejudiced SrA Hamilton because, aside from the 

images themselves, the unsworn victim impact statements was the only 

other aggravating evidence presented against SrA Hamilton.  And as 

the Supreme Court has found, the emotion of victim impact statements 

can influence an accused’s sentence.  Here, the military judge stated on 

the record that he would consider the victim impact statements.  And 

although a military judge is presumed to know and apply the law 
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correctly, the record clearly reflects in this case that he was confused by 

the victim impact rules and how to consider them.  Even when he did 

state that he understood what he could and could not consider, the 

military judge failed to state with particularity what of the statements 

he was going to consider and what he was not going to consider. 

Here, the government wants to ignore the fact that victim impact 

statement have the ability to truly influence a sentence, and instead 

chooses to focus on the images themselves as the sole reason for SrA 

Hamilton’s sentence.  The victim impact statements clearly influence 

the military judge’s sentence in this case as evidence by his statement 

that he was going to consider them in determining an appropriate 

sentence.  The unlawful admission of prosecution exhibits 4, 5, and 6 

materially prejudiced SrA Hamilton 

    WHEREFORE, SrA Hamilton respectfully renews his request 

that this Honorable Court set aside his sentence and order a rehearing 

in this case. 

      Respectfully Submitted,   

 
 
  TODD M. SWENSEN, Major, USAF 
  Appellate Defense Counsel 
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  U.S.C.A.A.F. Bar No. 34101 
  1500 West Perimeter Rd, Suite 1100  
  Joint Base Andrews, MD 20762 
  (240) 612-4770 
  todd.m.swensen.mil@mail.mil 
 
  Counsel for Appellant 
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CERTIFICATE OF FILING AND SERVICE 
 

I certify that a copy of the foregoing was electronically mailed to 

the Clerk of Court and the Air Force Appellate Government Division on 

July 16, 2018. 

CERTIFICATE OF COMPLIANCE WITH RULES 24 AND 37 

This filing complies with the volume limitation of Rule 24(c) 

because it contains 1,967 words.  Additionally, the filing complies witht 

eh typeface and type style requirements of Rule 37.. 

 
Respectfully Submitted,   

 
 
 
  TODD M. SWENSEN, Major, USAF 
  Appellate Defense Counsel 
  U.S.C.A.A.F. Bar No. 34101 
  1500 West Perimeter Rd, Suite 1100  
  Joint Base Andrews, MD 20762 
  (240) 612-4770 
  todd.m.swensen.mil@mail.mil 
   
      Counsel for Appellant 
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