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Guard Court of Criminal Appeals and reinstating the order of the

Military Judge.



History of the Case

The Appellee, the Petitioner Below, Aviation Maintenance
Technician Second Class (AMT2) H.V., USCG, applied to the Coast
Guard Court of Criminal Appeals (CGCCA) for extraordinary relief in
the form of a writ of mandamus. The CGCCA granted the petition on
July 8, 2016. Petty Officer Randolph now timely invokes this Court’s
jurisdiction under Article 67(a)(3), UCMJ. 10 U.S.C. § 867 (2012).

Relief Sought

This Court should reverse the decision of the CGCCA and
reinstate the order of the military judge for the production of H.V.’s
mental health records limited to only the portions that indicate a
psychiatric diagnosis, the date of such diagnosis, any medications
prescribed, the duration prescribed medications were to be taken, type
of therapies used, and the resolution of the diagnosed psychiatric

condition, if applicable.



Issues Presented

I. WHETHER ARTICLE 6B, UCMJ AND MRE 513 GRANT
JURISDICTION TO REVIEW THE SUBSTANCE OF A
MILITARY JUDGE’S RULING ON MRE 513 ISSUES.

II. WHETHER THE “CONFIDENTIAL COMMINCATIONS”
PROTECTED BY MRE 513 INCLUDES RECORDS OF
DIAGNOSIS.

Statement of Facts

Petty Officer Randolph faces charges of dereliction of duty, false
official statement, rape, larceny, uttering a check without sufficient
funds, and assault in violation of Articles 92, 107, 120, 121, 123a, and
128, Uniform Code of Military Justice (UCMJ).

On 26 July 2014, DC2 Randolph and Aviation Maintenance
Technician Second Class (AMT2) H.V. took a weekend trip to Picture
Lake near Pocasset, Massachusetts. (Appellate Ex. 33 at 1.) At the
lake, AMT2 H.V. and DC2 Randolph got into an argument. (Appellate
Ex. 33 at 1.) It is undisputed that DC2 Randolph’s truck door was
closed on AMT2 H.V.’s arm. (Appellate Ex. 33 at 1.) Petty Officer H.V.
alleges DC2 Randolph intentionally slammed the door on her arm.
(Appellate Ex. 25 at 1.) DC2 Randolph told Coast Guard Investigative

Service agents that AMT2 H.V. slammed the door on her own arm.

(Appellate Ex. 25 at 2.) Text messages between DC2 Randolph and



AMT2 H.V. suggest AMT2 H.V. had a history of erratic behavior during
her relationship with DC2 Randolph. (Appellate Ex. 33 at 2.)

On 2 March 2015, AMT2 H.V. informed CAPT Ehlers, AIRSTA
Cape Cod Executive Officer that she was speaking with a therapist
about “being attacked.” (Appellate Ex. 33 at 2.)

The convening authority referred charges against DC2 Randolph
on 8 December 2015. On 27 January 2016, the defense requested
discovery of AMT2 H.V.’s mental health records. (Appellate Ex. 25 at
4.) On 8 February 2016, the Government replied to the Defense
confirming the existence of mental health records but asserting the
privilege under Military Rule of Evidence (M.R.E.) 513. (Appellate Ex.
25 at 4.)

On 22 February 2016, the Defense filed a motion seeking
production of AMT2 H.V.’s mental health records for an in camera
review of her communications made to her psychotherapist. In its
motion, the Defense explained to the military judge its concern that
AMT2 H.V. may have a diagnosis of borderline personality disorder.
(Appellate Ex. 25 at 5.) That theory was based, in part, on numerous

facts regarding other aspects of AMT2 H.V.’s behavior that were



disclosed in discovery. (Appellate Ex. 25 at 6.) A hearing was held
pursuant to M.R.E. 513. Through counsel, AMT2 H.V. exercised her
right to be heard. (Appellate Ex. 17; R. at 17.)

On 11 March 2016, the military judge denied the Defense’s
request to review her communications. However, the military judge
ordered production of non-communicative information from AMT2
H.V.’s mental health records. (Appellate Ex. 33 at 4-5.) Specifically, the
military judge ordered production of “[only] those portions [of H.V.’s
mental health record] indicating a psychiatric diagnosis...the date of
such diagnosis, any medications prescribed, the duration prescribed
medications were to be taken, type of therapies used, and the resolution
of the diagnosed psychiatric condition.” (Appellate Ex. 33 at 4-5.)

The argument below includes further facts necessary for the

resolution of this case.



Reasons Issuance of the Writ is Inappropriate
I.
WHILE ART. 6B, UCMJ GRANTS CRIME
VICTIMS THE ABILITY TO APPLY FOR
WRITS OF MANDAMUS TO ENFORCE
THEIR PROCEDURAL RIGHTS UNDER
MRE 513, COURTS OF CRIMINAL
APPEALS DO NOT HAVE THE AUTHORITY
THROUGH ART. 6B TO OVERTURN THE

SUBSTANCE OF A MILITARY JUDGE’S
MRE 513 RULING.

Discussion

The court below held, without discussion or analysis, “We have
jurisdiction to entertain the petition under Article 6b(e)(1), UCMJ, as
the alleged victim asserts a violation of her substantive rights under
M.R.E. 513, Manual for Courts-Martial, United States (2012 ed.), as
amended by Executive Order 13696, 80 Fed. Reg. 35,783 (17 June
2015).” H.V. v. Kitchen, No. 0001-16 *1-2 (Jul. 8, 2016.) This holding
from a divided panel erroneously expands the narrow subject matter
jurisdiction granted by Congress in Article 6b, UCM..

Article 6b, UCMJ, lists the various rights of a crime victim under
10 U.S.C. §§ 801 et seq. In Pub. L. No. 114-92 (2015) (hereinafter FY16

NDAA), Congress modified Article 6b, UCMd, to add that a victim may



petition a Court of Criminal Appeals for a writ of mandamus “[i]f the
victim of an offense under this chapter believes that a preliminary
hearing ruling under section 832 of this title (article 32) or a court-
martial ruling violates the rights of a victim afforded by a section
(article) or rule specified in paragraph (4).” 10 U.S.C. § 806b, Pub. L.
No. 114-92, § 531 (2014). Paragraph (4) includes M.R.E. 513.

Rule 513 grants three rights to alleged victims:

(1) the right to notice of any motion filed under M.R.E. 513;

(2) the right to a reasonable opportunity to be heard at the
required hearing before a military judge determines
discoverability of the evidence, and

(3) the right to “be heard,” which includes the right to
provide argument through counsel.

Mil R. Evid. 513(e). AMT2 H.V. exercised all these rights. In her
petition to the CGCCA, Petty Officer H.V. did not contest that she had
exercised the procedural rights granted under Article 6b, UCM.J.
Instead, she sought relief from the substance of the military judge’s
ruling. But neither Article 6b, UCMdJ, nor M.R.E. 513 affords an

alleged victim the ability to appeal the substance of a trial ruling.



Outside the limited procedural rights found in M.R.E. 513, an
alleged victim has no right to challenge the military judge’s ruling on
discoverability. Thus, Article 6b, UCMdJ, does not grant AMT2 H.V. the
right to challenge, via a writ of mandamus, the military judge’s decision
regarding discovery. As a result, the lower court lacked jurisdiction to
hear her claim. She cannot predicate her writ petition on her
disagreement with the substance of the military judge’s M.R.E. 513
ruling.

Why else would Congress create a statute that authorized an
extraordinary writ, instead of one that permitted a direct or
interlocutory appeal? The answer is simple: the proper reading of
Article 6b(e), UCMJ, 1s that an alleged victim may only seek appellate
review on the rare occasion when a military judge unreasonably denies
a procedural right guaranteed under M.R.E. 513. It does not extend to
challenging the substance of the military judge’s ruling.

The exercise of writ authority is limited. Clinton v. Goldsmith, 526
U.S. 529, 529-30 (1999); EV v. United States, No. 16-0398, 2016 WL
3511973, at *2 (C.A.A.F. June 21, 2016). To empower the CGCCA to

reach the substantive issue AMT2 H.V. raised in her petition, Congress



would have had to clearly and explicitly authorize review of a military
judge’s discovery ruling. Congress could have accomplished this by: (1)
amending Article 62, UCMJ, to allow an alleged victim to bring an
interlocutory appeal to challenge M.R.E. 513 discovery rulings; (2)
modifying M.R.E. 513 to include an explicit right of alleged victims to
challenge the ruling on discoverability; or (3) explicitly modifying
Article 6b, UCMd, to authorize the writ of mandamus to challenge the
substantive judicial ruling on discoverability of M.R.E. 513 evidence.
Congress did none of these. Petty Officer H.V.’s petition for review of
the military judge’s substantive ruling should therefore have been
rejected as outside the jurisdiction of the CGCCA.

I1.

THE DEFINITION OF CONFIDENTIAL
COMMUNICATIONS PROTECTED BY
M.R.E. 513 DOES NOT EXTEND TO
RECORDS OF DIAGNOSIS.

1. M.R.E. 513 should be interpreted in light of its plain
meaning.

The court below erroneously interpreted M.R.E. 513 by an
analogizing a similar federal rule and incorporating its related federal

case law. Unlike M.R.E. 513, the federal common law psychotherapist-



patient privilege, like all other federal common law privileges, has been
interpreted through the United States courts in the light of reason and
experience. FED. R. EvID. 501. M.R.E. 513, on the other hand, is a rule
based privilege, and as such, interpretation begins with a reading of the
rule’s plain language. United States v. McNutt, 62 M.d. 16, 20 (C.A.A.F.
2005). Additionally, because the military rules expressly delineate
privileges and their exceptions, they should be construed narrowly.
United States v. Custis, 65 M.J. 366, 369-71 (C.A.A.F. 2007).

As the dissent below correctly noted, “the rule protects
‘communication’ ‘made for the purpose of facilitating diagnosis or
treatment,” not including diagnosis and treatment.” Kitchen, No. 001-16
at *7 (Bruce, J., dissenting). The dissent went on to note:

A diagnosis, prescribed medications, and other treatments
are matters of fact that exist independent of any
communications between the patient and the
psychotherapist. The psychotherapist can decide on a
diagnosis by comparing the patient’s condition to criteria
listed in the Diagnostic and Statistical Manual of Mental
Disorders, and the psychotherapist can testify to a diagnosis
without referring to confidential communications. While the
psychotherapist may discuss diagnosis, medications, and
other treatments with the patient, that does not mean that
they exist only as a communication between the patient and
the psychotherapist. The facts that there was a diagnosis,
that medications were prescribed, or that other treatments

10



were given, exist regardless of whether or to what extent
they were discussed with the patient.

Id. at *8.

2. Even interpreting M.R.E. 513 in light of federal case law,
H.V. is not clearly entitled to the writ.

The Supreme Court has held that testimonial privileges must be
strictly construed and accepted only if there is an overriding public good
in limiting access to “every man’s evidence.” Trammel v. United States,
445 U.S. 40, 50 (1980).

The court below relies on one federal district court opinion that
has broadened the scope of the psychotherapist-patient privilege first
recognized in 1996 by the Supreme Court in Jaffee v. Redmond, 518
U.S. 1 (1996), but rejects out of hand a district court opinion taking the
opposite position. In Jaffee, the Court held that “confidential
communications between a licensed psychotherapist and her patients in
the course of diagnosis or treatment are protected from compelled
disclosure under Rule 501 of the Federal Rules of Evidence. Id., at 15.

In Stark v. Hartt Transp. Sys., Inc., the District of Maine held that
a diagnosis is as sensitive as the communications giving rise to the

diagnosis; therefore, revealing the diagnosis while protecting the
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substance of the communications would undermine the purposes of
recognizing the privilege. Stark v. Hartt Transp. Sys., Inc., 937 F. Supp.
2d 88, 92 (D. Me. 2013); See also, United States v. White, No. 2:12-CR-
00221, 2013 WL 1404877, at *7 (S.D.W. Va. Apr. 5, 2013). This holding
does not indicate a consensus on the matter. Recently, the District of
Massachusetts strictly construed the term “confidential communication”
to exclude non-communicative information such as the nature of any
diagnoses or treatment. Silvestri v. Smith, Civ.A.No. 14-13137-FDS,
2016 U.S. Dist. LEXIS 23764, at *7 (D. Mass. Feb. 26, 2016).

The Silvestri court’s holding is consistent with other case law. The
testimonial privileges between priest and penitent, attorney and client,
and husband and wife limit protection strictly to confidential
communications and not to underlying facts or other non-
communicative information. Trammel, 445 U.S. at 51; Upjohn Co. v.
United States, 449 U.S. 383, 395 (1981); Jiang v. Porter, Case No. 4:15-
CV-1008, 2016 U.S. Dist. LEXIS 68934, at *14 (E.D. Mo. May 26, 2016).

Even if this Court were to interpret M.R.E. 513 in accordance with

Stark, it 1s still not “clear and indisputable’AMT2 H.V. is entitled to the

writ. It was be inappropriate to issue the writ in this case, when the
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military judge has validly issued a ruling within her discretion,
consistent with one line of cases in a split among courts that have
addressed this 1ssue. To do so inappropriately substituted the lower
court’s discretion for that of the military judge. United States v.
Redding, 11 M.J. 100,109 (C.M.A. 1981).

Contact information of Appellee and Respondent Below

Appellee: Respondent Below:
H.V. C.A. Kitchen

Represented by: Commander, U.S. Coast Guard
Kismet R. Wunder Chief Trial Judge

Lieutenant Commander, U.S. Bldg. 54A, Coast Guard Island
Coast Guard Alameda, CA 94501

Special Victims’ Counsel (5610)437-3349

USCG Base Cleveland Cassie.a.kitchen@uscg.mil

1240 E. Ninth Street, Rm 2693
Cleveland, OH 44199
(216) 902-6350
Kismet.R.Wunder@uscg.mil
Conclusion

Because the lower court did not have jurisdiction to hear a
challenge from AMT2 H.V. regarding the substantive holding of the
military judge and M.R.E. 513 does not protect records of her diagnosis,

this Court should reverse the decision of the CGCCA and reinstate the

order of the military judge.
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APPENDIX 1

IN THE UNITED STATES COAST GUARD
COURT OF CRIMINAL APPEALS

H.V. 8 July 2016

AMT Second Class (E-5)
U.S. Coast Guard,

PETITION FOR EXTRAORDINARY

Petitioner RELIEF IN THE NATURE OF A WRIT
OF MANDAMUS FILED 9 JUNE 2016
V.

Cassie A. Kitchen
Commander, U.S. Coast Guard
Military Judge,

Respondent
MISC. DOCKET NO. 001-16
and

Thomas J. Randolph
Damage Controlman Second Class (E-5)
U.S. Coast Guard,

Real Party in Interest ORDER - PANEL THIRTY-FIVE

MCcCLELLAND, Chief Judge:

Petitioner, an alleged victim of a crime under the Uniform Code of Military Justice
(UCMJ), seeks extraordinary relief in the nature of a writ of mandamus requiring the military
judge in the court-martial case of United States v. Randolph to comply with Military Rule of
Evidence 513, Manual for Courts-Martial, United States (2012 ed.), as amended by Executive
Order 13696, 80 Fed. Reg. 35,783 (17 June 2015), asserting that the military judge erred by
ordering production to the defense of certain mental health records of Petitioner.

Pursuant to our order of 17 June 2016, the real party in interest filed an Answer to the
Petition on 28 June 2016. Petitioner filed a Reply on 5 July 2016.

We have jurisdiction to entertain the petition under Article 6b(e)(1), UCMJ, as the
alleged victim asserts a violation of her substantive rights under Military Rule of Evidence
(M.R.E.) 513, Manual for Courts-Martial, United States (2012 ed.), as amended by Executive



H.V. v. KITCHEN, No. 001-16 (C.G.Ct.Crim.App. 2016)

Order 13696, 80 Fed. Reg. 35,783 (17 June 2015). We may issue the writ if Petitioner has no
other adequate means to obtain relief, the right to issuance of the writ is clear and indisputable,
and issuance of it is appropriate. Hasan v. Gross, 71 M.J. 416, 418 (C.A.A.F. 2012).

M.R.E. 513 establishes a psychotherapist-patient privilege. M.R.E. 513(a) sets forth a
general rule of privilege:

A patient has a privilege to refuse to disclose and to prevent any other person
from disclosing a confidential communication made between the patient and a
psychotherapist or an assistant to the psychotherapist, in a case arising under the
UCMJ, if such communication was made for the purpose of facilitating diagnosis
or treatment of the patient’s mental or emotional condition.

M.R.E. 513(b)(5) provides:

“Evidence of a patient’s records or communications” is testimony of a
psychotherapist, or assistant to the same, or patient records that pertain to
communications by a patient to a psychotherapist, or assistant to the same for the
purposes of diagnosis or treatment of the patient’s mental or emotional condition.

M.R.E. 513(d) provides exceptions to the privilege, none of which is raised in this case.
Consequently, if the privilege applies to any of the mental health records the military judge
ordered produced, she erred with regard to those records.

At the trial of United States v. Randolph, the defense moved to compel production of the
alleged victim’s mental health records for in camera review notwithstanding the privilege
claimed by the alleged victim. It was acknowledged that such records existed. After a hearing,
the military judge ruled that M.R.E. 513 did “not prevent the disclosure of dates on which a
patient was treated, the identity of the provider, the diagnostic code, or the therapies used.”
Accordingly, she ordered the Government to produce for the defense the mental health records of
Petitioner for a stated period of time,

limited to ONLY those portions indicating a psychiatric diagnosis (as this phrase
is used in the DSM-5), the date of such diagnosis, any medications prescribed, the
duration prescribed medications were to be taken, type of therapies used, and the
resolution of the diagnosed psychiatric condition, if applicable. . ..



H.V. v. KITCHEN, No. 001-16 (C.G.Ct.Crim.App. 2016)

(Exhibit 3 to Petitioner’s Brief in Support of Petition (United States v. Randolph, Court Ruling
on Defense Motion to Compel Production of Mental Health Records dated 11 March 2016).)

The issue before us is whether the privilege is limited to the patient’s communications

themselves or extends to the psychotherapist’s conclusions (diagnoses) and resulting treatments.

M.R.E. 513 grew out of Jaffee v. Redmond, 518 U.S. 1 (1996), which recognized a
federal psychotherapist-patient privilege, based on the existence of some form of psychotherapist
privilege in all fifty states and the District of Columbia. Jaffee, 518 U.S. at 12. The privilege
“covers confidential communications” made to licensed psychiatrists and psychologists and
clinical social workers. Id. at 15. Under the privilege, confidential conversations between
patients and psychotherapists are protected from compelled disclosure. Id. at 18. Development

of the details of the privilege was left to later cases. Id..

We are not aware of any federal appellate court decisions on the issue at hand. The
published cases brought to our attention that are directly on point amount to a single federal

district court case.

In Stark v. Hartt Transportation Systems, Inc., 937 F.Supp.2d 88, 92 (D. Me. 2013), the
court held “that the privilege shields information revealing the plaintiff’s diagnoses and the
nature of his treatment.” The court explained,

A person's mental health diagnoses and the nature of his or her treatment
inherently reveal something of the private, sensitive concerns that led him or her
to seek treatment and necessarily reflect, at least in part, his or her confidential
communications to the psychotherapist. As the N.G. court noted in rejecting an
argument similar to the one advanced by the defendant in this case, “The privilege
would essentially be gutted if a psychotherapist could be ordered to testify about a
person's diagnosis or treatment, over the person’s objection, so long as the
psychotherapist refrained from expressly describing or referring to the content of
any confidential communications.” N.G., 291 P.3d at 334. Construing the
privilege in this “narrow fashion ... would defeat the societal interests protected
by the privilege.” Id.

Stark, 937 F.Supp.2d 88, 91-92.



H.V. v. KITCHEN, No. 001-16 (C.G.Ct.Crim.App. 2016)

Stark observes that the privilege does not extend to information regarding the occurrence
of treatment, including whether a psychotherapist treated the privilege holder, the dates of

treatment, and the length of treatment on each date. 1d. at 90.

Stark’s statement that diagnoses and the nature of treatment necessarily reflect, in part,
the patient’s confidential communications to the psychotherapist is undeniable. Most diagnoses
of mental disorders rely extensively on what the patient has communicated to the
psychotherapist, Contrary to the dissent’s assertion that diagnosis and treatments are matters of
fact that exist independent of any communications between the patient and the psychotherapist ,
diagnosis does not have an independent existence. Jaffee emphasized this point:

a psychiatrist's ability to help her patients is completely dependent upon [the
patients’] willingness and ability to talk freely. This makes it difficult if not
impossible for [a psychiatrist] to function without being able to assure ... patients
of confidentiality and, indeed, privileged communication. Where there may be
exceptions to this general rule . . ., there is wide agreement that confidentiality is a
sine qua non for successful psychiatric treatment.

Jaffee, 518 U.S. at 10 (brackets and omissions in original; quotation marks and citations

omitted).

An unpublished case exemplifies the contrary position. In a case in Massachusetts, the
court concluded that a patient’s mental health diagnoses and treatments are not within the
privilege, citing a Massachusetts appellate case. Sylvestri v. Smith, No. 14-13137, 2016 WL
778358 (D. Mass. Feb. 26, 2016).

Another unpublished case, United States v. White, No. 2:12-cr-00221, 2013 WL 1404877
(S.D.W.V. April 5, 2013), aligns with the Stark case.

We are persuaded that the Stark approach is correct. Accordingly, we find that the
military judge erred as a matter of law in ordering release to the defense of Petitioner’s records
indicating a psychiatric diagnosis, the date of such diagnosis, any medications prescribed, the

duration prescribed medications were to be taken, type of therapies used, and the resolution of



H.V. v. KITCHEN, No. 001-16 (C.G.Ct.Crim.App. 2016)

the diagnosed psychiatric condition. However, release of dates of treatment and the identity of

the provider and time taken on each date are not privileged.

Petitioner urges that if dates of treatment and identity of provider are not privileged, that
information should nevertheless not be produced because the defense failed to demonstrate that
the information is relevant and necessary, as required by Rule for Courts-Martial 703(f)(1),
Manual for Courts-Martial, United States (2012 ed.). That may be so, but the issue is beyond our
remit under Article 6b. Petitioner should seek some other avenue to address it, such as by

requesting reconsideration from the military judge.

It is, by the Court, this 8" day of July, 2016,
ORDERED:

That the Petition for Extraordinary Relief is granted; that the military judge shall protect
the mental health records of Petitioner from disclosure in accordance with M.R.E. 513 as

interpreted by this opinion.

Judge JUDGE concurs.

BRUCE, Judge (dissenting):

I would deny the writ. Accordingly, I dissent.

As the majority opinion states, there is no controlling precedent that interprets the scope
of the privilege prescribed by Military Rule of Evidence 513, Manual for Courts-Martial, United
States (2012 ed.), as amended by Executive Order 13696, 80 Fed. Reg. 35,783 (17 June 2015)
(hereafter M.R.E. 513). H.V. v. Kitchen, Docket No. 001-16, at 3 (C.G.Ct.Crim.App. 2016). In
the absence of controlling precedent, | look to the plain language of M.R.E. 513 to discern the
scope of the privilege. Based on that, | would hold that the privilege is limited to
communications between the patient and the psychotherapist, and records that pertain to those
communications. Pertain is a somewhat vague word, but | take it to mean records that would

reveal the substance of a privileged communication.



H.V. v. KITCHEN, No. 001-16 (C.G.Ct.Crim.App. 2016)

In United States v. Clark, the Court of Appeals for the Armed Forces discussed the origin

and scope of the psychotherapist-patient privilege as follows:

Following the Supreme Court’s decision in Jaffee v. Redmond, the President adopted a
psychotherapist-patient privilege for the military justice system with the implementation
of M.R.E. 513. The rule allows a patient the privilege to refuse to disclose, or allow
another to disclose, a confidential communication between the patient and a
psychotherapist. But this rule “is not a physician-patient privilege.” Rather, it is “based
on the social benefit of confidential counseling recognized by Jaffee, and similar to the
clergy-penitent privilege.” M.R.E. 513 intends to safeguard statements “made for the
purpose of facilitating diagnosis or treatment of the patient's mental or emotional
condition.”

United States v Clark, 62 M.J. 195, 199 (C.A.A.F. 2005) (footnotes omitted).

The Supreme Court, in its Jaffee decision, discussed the competing principles that are

considered when deciding whether to recognize a testimonial privilege.

The common-law principles underlying the recognition of testimonial privileges can be
stated simply. “‘For more than three centuries it has now been recognized as a
fundamental maxim that the public ... has a right to every man’s evidence. When we
come to examine the various claims of exemption, we start with the primary assumption
that there is a general duty to give what testimony one is capable of giving, and that any
exemptions which may exist are distinctly exceptional, being so many derogations from a
positive general rule.”” United States v. Bryan, 339 U.S. 323, 331, 70 S.Ct. 724, 730, 94
L.Ed. 884 (1950) (quoting 8 J. Wigmore, Evidence 8§ 2192, p. 64 (3d ed.1940)). See also
United States v. Nixon, 418 U.S. 683, 709, 94 S.Ct. 3090, 3108, 41 L.Ed.2d 1039 (1974).
Exceptions from the general rule disfavoring testimonial privileges may be justified,
however, by a “*public good transcending the normally predominant principle of utilizing
all rational means for ascertaining truth.” ” Trammel, 445 U.S., at 50, 100 S.Ct., at 912
(quoting Elkins v. United States, 364 U.S. 206, 234, 80 S.Ct. 1437, 1454, 4 L.Ed.2d 1688
(1960) (Frankfurter, J., dissenting)).

Guided by these principles, the question we address today is whether a privilege
protecting confidential communications between a psychotherapist and her patient
“promotes sufficiently important interests to outweigh the need for probative evidence....”
445 U.S., at 51, 100 S.Ct., at 912. Both “reason and experience” persuade us that it does.

Jaffee v. Redmond, 518 U.S. 1, 9-10 (1996).



H.V. v. KITCHEN, No. 001-16 (C.G.Ct.Crim.App. 2016)

As an exception to the general rule that the public has a right to every man’s evidence,
the psychotherapist-patient privilege recognized within the Federal Rules of Evidence should not
be broadly interpreted. The same is true for the corresponding privilege adopted by the President
for courts-martial in M.R.E. 513.

With the Supreme Court’s guidance, the President presumably understood that he must
decide how broad a military justice psychotherapist-patient privilege should be to promote the
important interests in protecting confidential communications, while also respecting the need for
probative evidence, especially in a criminal justice setting, as well as the need for commanders to

have access to mental health information about service members under their command.

Accordingly, the text of M.R.E. 513 should be understood as language that was carefully
considered to express the President’s intent in granting a privilege that is circumscribed to
balance the competing interests involved in the recognition of a testimonial privilege. That being
the case, | do not find federal case law interpreting the Federal Rules of Evidence to be very
helpful in understanding the President’s intent in adopting M.R.E. 513. For that, | must look at

the plain language of the rule itself.

The general rule of privilege is set forth in M.R.E. 513(a):

A patient has a privilege to refuse to disclose and to prevent any other person
from disclosing a confidential communication made between the patient and a
psychotherapist or an assistant to the psychotherapist, in a case arising under the
UCMJ, if such communication was made for the purpose of facilitating diagnosis
or treatment of the patient’s mental or emotional condition.

Note that the rule protects “communication” “made for the purpose of facilitating

diagnosis or treatment,” not including diagnosis and treatment.

M.R.E. 513(b)(5) provides:

“Evidence of a patient’s records or communications” is testimony of a
psychotherapist, or assistant to the same, or patient records that pertain to
communications by a patient to a psychotherapist, or assistant to the same for the
purposes of diagnosis or treatment of the patient’s mental or emotional condition.
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Unlike the majority, 1 do not read the plain language of M.R.E. 513 as extending the
privilege to diagnosis and treatment. The rule protects “communication made between the
patient and a psychotherapist” and patient records that “pertain to the communications.” In my
view, that means that testimony or records that reveal the substance of the patient’s confidential
communications with the psychotherapist are protected, but that other evidence that may be

provided by the psychotherapist is not privileged.

A diagnosis, prescribed medications, and other treatments are matters of fact that exist
independent of any communications between the patient and the psychotherapist. The
psychotherapist can decide on a diagnosis by comparing the patient’s condition to criteria listed
in the Diagnostic and Statistical Manual of Mental Disorders, and the psychotherapist can testify
to a diagnosis without referring to confidential communications. While the psychotherapist may
discuss diagnosis, medications, and other treatments with the patient, that does not mean that
they exist only as a communication between the patient and the psychotherapist. The facts that
there was a diagnosis, that medications were prescribed, or that other treatments were given,
exist regardless of whether or to what extent they were discussed with the patient.

I would hold that the military judge was correct in holding that the privilege did not
extend to diagnosis, medications, and other treatments. Accordingly, Petitioner has failed to
show that her right to the writ of mandamus is clear and indisputable, and | would deny the writ.

I agree with the majority that Article 6b, gives this Court jurisdiction to entertain the writ
petition in order to protect Petitioner’s right to the privilege afforded by M.R.E 513. However, if
the military judge has properly applied M.R.E. 513, as | would hold, any issues concerning

discovery are another matter, and beyond the reach of Article 6b.

Although I would hold that the President has not chosen to create a psychotherapist-
patient privilege in court-martial proceedings that extends to medical records concerning
diagnosis, medications, and other treatments, the rules of discovery need not be entirely
unconcerned about privacy rights outside the scope of the M.R.E. 513 privilege. The

determination of whether a witness is necessary, or if a witness is unavailable, might take into
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consideration Service policy or applicable laws on medical privacy or on the treatment of alleged

victims.

For the Court,

L. I. McClelland
Chief Judge

Copy: Office of Military Justice
Special Victims’ Counsel
Appellate Government Counsel
Appellate Defense Counsel



APPENDIX 2

IN THE UNITED STATES COAST GUARD
COURT OF CRIMINAL APPEALS

Thomas Randolph,
DC2/E-5, US Coast Guard,
Real Party in Interest.

09 June 2016

AMT2 H.V., )
Petitioner, )
)
V. ) BRIEF IN SUPPORT OF PETITION FOR
) EXTRAORDINARY RELIEF IN THE
) NATURE OF A WRIT OF MANDAMUS
)
Cassie A. Kitchen )
Commander, US Coast Guard, )
Respondent, )
)
and ) USCG Misc. Dkt. No.__~
)
)
)
)

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES
COAST GUARD COURT OF CRIMINAL APPEALS:

Preamble

COMES NOW Petitioner, AMT2 H.V., by and through her undersigned Special Victims’
Counsel [hereinafter SVC], submits this brief in support of her Petition for Extraordinary Relief.
As set forth herein, the Military Judge in the above-captioned action has erred as a matter of law
in finding that certain mental health records are not privileged under Military Rule of Evidence
(MRE) 513, and therefore, discoverable. Petitioner, by and through her undersigned Special
Victims” Counsel, respectfully states and prays that this Honorable Court grant extraordinary
relief pursuant to Article 6(b), Uniform Code of Military Justice (UCMJ), as codified in Title 10,

United States Code, Section 806(b), and Rule 2(b) and 20 of this Court's Rules of Practice and

Procedure, by granting petitioner’s request for extraordinary relief in the form of a writ of

mandamus.



ISSUE

WHETHER THE MILITARY JUDGE ERRED AS A MATTER OF LAW
WHEN SHE RULED THAT CERTAIN PORTIONS OF AMT2 H.V.’S
MENTAL HEALTH RECORDS WERE NOT PRIVILEGED UNDER MIL.
R. EVID. 513 AND THEREFORE DISCOVERABLE UNDER R.C.M.
703(f)(1).

Jurisdictional Statement

The jurisdiction for this Court to hear this matter is established in the petition for
extraordinary relief filed in support of this brief.

STANDARD OF REVIEW

The Military Judge’s interpretation as to whether the client’s mental health records are
privileged under MRE 513 is a question of law reviewed de novo. See United States v. Matthews,
68 M.J. 29, 35 (C.A.A.F. 2008); see also United States v. Best, 61 M.J. 376, 381 (C.A.A.F.
2005). The Military Judge’s application of MRE 513 to the case at bar is reviewed for an abuse
of discretion. United States v. Sullivan, 42 M.J. 360, 363 (C.A.A.F. 1995).

FACTS

The Accused, DC2 Randolph met AMT2 H.V. in February 2014 through a mutual friend.
After “hanging out” one evening with the mutual friend, DC2 Randolph and AMT2 H.V. began
dating. The relationship was tumultuous. The relationship ended multiple times, with the final
break-up occurring in July 2014. On 26 July 2014, DC2 Randolph and AMT2 H.V. met at
Picture Lake to discuss their relationship. They ended up arguing and the meeting ended when
DC2 Randolph slammed the door of his truck on AMT2 H.V.’s arm. AMT2 H.V. called 911 and

police responded. DC2 Randolph was arrested and was later released on bail.



While being treated for the injuries she received in the assault by DC2 Randolph, AMT2
H.V. reported to medical personnel at the Coast Guard Clinic in Cape Cod that DC2 Randolph
had sexually assaulted her while they were dating.

On 2 March 2015, AMT2 H.V. informed CAPT Ehlers, AIRSTA Cape Cod Executive
Officer, that she was speaking with a therapist about “being attacked.”

On 22 February 2016 the Defense filed a motion seeking production of AMT2 H.V.’s
mental health records. This motion was opposed by the Government and SVC.

On 07 March 2016, the court conducted an Article 39(a), UCMJ, hearing to receive oral
arguments on this (and other) issue(s).

On 11 March 2016, the court issued its ruling denying the Defense's motion for an in
camera review as it pertained to AMT2 H.V.'s "mental health communications." The Military
Judge, applying the threshold examination as required by MRE 513, found the defense had failed
"to articulate a specific basis to demonstrate a reasonable likelihood that AMT2 H.V.'s records or
communications would yield evidence under an exception to the privilege" and failed to
"interview AMT2 H.V., as they had the opportunity to do;" but "did present evidence
demonstrating the relevance and necessity of a diagnosis of AMT2 H.V., if any." Despite this,
Military Judge ordered the government to produce and provide the defense with AMT2 H.V.'s
mental health records, to include: "psychiatric diagnosis, the date of such diagnosis, any
medications prescribed, the duration prescribed medications were to be taken, type of therapies
used, and the resolution of the diagnosed psychiatric condition, if applicable.” In summary, the
Military Judge found the MRE 513 privilege only covered actual communications between
AMT2 H.V. and her psychotherapist, and that "[MRE 513] does not prevent the disclosure of

dates on which a patient was treated, the identity of the provider, the diagnosis code, or the



therapies used.” Other than MRE 513, the Military Judge did not cite any authority to support
her ruling.

LEGAL AUTHORITY AND ARGUMENT

The Military Judge improperly ordered discovery of certain portions of AMT2 H.V.’s
mental health records, including those “portions indicating psychiatric diagnosis (as the phrase is
used in the DSM-5), the date of such a diagnosis, any medications prescribed, the duration
prescribed medications were to be taken, type of therapies used, and the resolution of the

diagnosed psychiatric condition, if applicable.” United States v. Randolph, Court Ruling on

Defense Motion to Compel Production of Mental Health Records, dated 11 March 2016.
In 1996, the Supreme Court recognized a psychotherapist-patient privilege under Federal

Rule of Evidence 501. Jaffee v. Redmond, 518 U.S. 1 (1996). In the Jaffee opinion, the Supreme

Court emphasized that the psychotherapist-patient privilege, like the attorney-client privilege and

the clergy-penitent privilege, is “rooted in the imperative need for confidence and trust.” 518

U.S. at 10. Further, the Jaffee Court recognized that problems discussed with a mental health
care provider are often private and sensitive, and that “disclosure of confidential communications
made during counseling sessions may cause embarrassment or disgrace.” Id.at 10. The Court
made clear that the psychotherapist-patient privilege is robust because, “the mere possibility of
disclosure may impede development of the confidential relationship necessary for successful
treatment.” 1d.

In light of the Supreme Court’s decision in Jaffee,, MRE 513 was established to create a
psychotherapist-patient privilege for investigations or proceedings authorized under the UCMJ.
MRE 513 is intended to be a broad and robust privilege, similar to the priest-penitent privilege

and specifically fashioned after the federal psychotherapist-patient privilege established in



Jaffee. See Manual for Courts-Martial, United States (2012 ed.), Ap. 22 at A22-45. Under MRE

513(a), the psychotherapist-patient privilege aims to shield from disclosure, all confidential
communications made between a patient and a psychotherapist, or an assistant to a
psychotherapist, so long as these communications were made, “for the purpose of facilitating
diagnosis or treatment of the [victim’s] mental or emotional condition.” MRE 513(a). “Evidence
of a patient’s records or communications,” as defined by MRE 513(b)(5), is “testimony of a
psychotherapist, or assistant to the same, or patient records that pertain to communications by a
patient to a psychotherapist, or assistant to the same for the purposes of diagnosis or treatment of
the patient’s mental or emotional condition.” MRE 513(b) [emphasis added].

Although MRE 513 is broad in its application, there are exceptions to the
psychotherapist-patient privilege that may allow for a limited disclosure, as detailed in MRE
513(d). In order to determine whether these exceptions would require disclosure of the patient’s

communications or records, the defense must demonstrate by a preponderance of the evidence

that:
(A) a specific factual basis demonstrating a reasonable likelihood that the records
or communications would yield evidence admissible under an exception to the
privilege;
(B) that requested information meets one of the enumerated exceptions under
subsection (d) of this rule;
(C) that information sought is not merely cumulative of other information
available; and
(D) that the party made reasonable efforts to obtain the same or substantially
similar information through non-privileged sources.

MRE 513(e).

The psychotherapist-patient privilege extends its shield of protection to even a Military Judge's

in camera review unless and until the defense can make a threshold showing.



In this case, the Military Judge found the defense failed to make this threshold showing,
thereby demonstrating their basis for seeking AMT2 H.V.’s mental health records was without
merit and did not warrant disclosure or an in camera review by the Military Judge. Despite the
defense’s inability to meet their burden, the Military Judge’s ruling that certain mental health
records are not privileged, has effectively rendered the protections of MRE 513 meaningless and
will allow the defense access to AMT2 H.V. private and sensitive mental health records.

Since the implementation of MRE 513, very few military courts have had the occasion to
interpret the scope of the psychotherapist-patient privilege. Nevertheless, multiple federal
district courts have addressed the scope and strength of this privilege after the Supreme Court’s
decision in Jaffee. As discussed below, contrary to the ruling in this case, these federal courts
have held the psychotherapist-patient privilege is not merely limited to confidential
communications but extends to diagnoses and treatment.

In Stark v. Hartt Transp. Sys., Inc., 937 F. Supp. 2d 88, 92 (D. Me. 2013), the United

States District Court for Maine held that the federal psychotherapist-patient privilege created by
Jaffee and embodied in MRE 513 shields a party from discovering the “diagnoses and the nature
of his treatment.” As the court explained,

A person's mental health diagnoses and the nature of his or her treatment inherently
reveal something of the private, sensitive concerns that led him or her to seek treatment
and necessarily reflect, at least in part, his or her confidential communications to the
psychotherapist... ‘The privilege would essentially be gutted if a psychotherapist could
be ordered to testify about a person's diagnosis or treatment, over the person's objection,
so long as the psychotherapist refrained from expressly describing or referring to the
content of any confidential communications.” N.G., 291 P.3d at 334. Construing the
privilege in this ‘narrow fashion...would defeat the societal interests protected by the
privilege.’

Id. at 91-92. The Stark court explicitly rejected the argument that “because the Supreme Court

describes the privilege as protecting ‘confidential communications between a licensed



psychotherapist and her patients in the course of diagnosis or treatment[,]” it does not cover
portions of records disclosing the nature of the treatment or the patient's diagnosis.” 1d. at 90,
[emphasis added].

Similarly, in United States v. White, No. 2:12-CR-00221, 2013 WL 1404877, at *7

(S.D.W. Va. Apr. 5, 2013), the United States District Court for the Southern District of West
Virginia held that the psychotherapist-patient privilege is not limited to confidential
communications and extends to patient diagnoses. As in Stark, the defendant in White argued
that the privilege was limited strictly to communications between a patient and his or her mental
health provider. 1d. The White court rejected that narrow argument, explaining that it was
unable to find “any rational basis for distinguishing between a diagnosis and the underlying
communication for purposes of disclosure.” Id. Notably, the White court concluded the
following:

A psychiatric diagnosis is born of and inseparably connected to private communications
between a therapist and his or her patient. For this reason, any attempt to draw a line
between communications and diagnoses would undermine the basis for recognizing a
privilege in the first place. Like confidential communications, a psychiatric diagnosis
reveals sensitive information about a patient that ‘may cause embarrassment or disgrace
if revealed to others. Jaffee, 518 U.S. at 10. A party armed with knowledge of a patient's
diagnosis will be able to make an educated guess about the substance of the
communications that gave rise to the diagnosis, which again defeats the purpose for
which the privilege is recognized.

Id.

Ultimately, despite the White court’s determination that the privilege included the diagnosis, it

released the records to the defendant in that case. Subsequently, the government appealed the

court’s decision to the Fourth Circuit Court of Appeals. The Fourth Circuit, in an unpublished

decision, reversed the district court’s decision to release the records. Kinder v. White, 609 Fed.

Appx. 126 (2015).



The Kinder court found the trial court's balancing of the defendant's constitutional rights
“demonstrably at odds with both Jaffee and basic principles underlying the recognition of
testimonial privilege” and noting that “all common law testimonial privileges” are, on their face,

barriers to the search for information without restriction. Kinder v. White, Id. at 130. The

Fourth Circuit noted that the Supreme Court “had already determined” that the accused's desire
for evidence such as the mental health records in question was overridden by the strong public
policy interest in a reliance on confidential counseling records sufficient to warrant exclusion.
Id. at 131. The court noted it would be “counterproductive and unnecessary for a court to weigh
the opponent's evidentiary need for disclosure” because exclusion had already been justified by
the nation's highest court. Id. at 131. In quoting Jaffee, which explicitly rejected a test which
balanced the evidentiary need for disclosure against the patient's privacy interests, the Fourth
Circuit echoed that “making the promise of confidentiality contingent upon a trial judge's later
evaluation of the relative importance of the patient's interest in privacy and the evidentiary need
for disclosure would eviscerate the effectiveness of the privilege.” Id. at 131 (quoting Jaffee,
518 U.S. at 17.).

The importance of the psychotherapist-patient privilege has been reinforced by sexual

assault victims’ heightened right of privacy. Aid for Women v. Foulston, 441 F.3d 1101 (10th

Cir. 2006). Additionally, in the military context, victims of sexual assault have an explicit right
of privacy that is implicated by the psychotherapist-patient privilege and MRE 513. 10 U.S.C.
8806(b)(“[t]he right to be treated with fairness and with respect for the dignity and privacy of the
victim of [sexual assault]™).

It is well established that victims of sexual assault can be re-victimized by the criminal

justice process. See e.g. United States v. Clements, 12 M.J. 842, 845 (A.C.M.R. 1982)




(recognizing that sexual assault victims risk serious psychological harm by testifying). Victims
are frequently the targets of invasive and inappropriate probing into their personal lives.
Furthermore, the judicial process often leaves victims exposed and vulnerable. Despite the
ability to seal records, attorneys, judges, clerks, assistants, and the accused still have access to
victims’ private information.

Aware of their vulnerability, victims may choose not to seek the counseling they need or
participate in the judicial process. This is precisely the reason for the robust privilege afforded
by MRE 513. See Jaffee, 518 U.S. 1 at 10. To pierce the MRE 513 privilege when the defense
cannot even meet their burden of making a specific threshold showing would undermine the
foundation of MRE 513 and the psychotherapist-patient privilege. Furthermore, the standard
articulated in MRE 513 requiring this threshold showing before even an in camera inspection,
accords with the sound public policies underpinning MRE 513 and pronounced by the Supreme
Court in Jaffee.

The Military Judge’s ruling directing the Government to produce portions of AMT2
H.V.’s mental health records without her consent violated AMT2 H.V.’s privilege against
disclosure under the general rule of privilege set forth in MRE 513(a).

Some federal courts have applied the psychotherapist-patient privilege in a more limited
fashion. These courts found the privilege extended only to the communications made between
the therapist and patient and that the underlying facts of treatment, such as the identity of the
mental health care providers, the dates on which the patient was treated, and the length of the
treatment were not privileged and were subject to disclosure. See In re Zuniga, 714 F.2d 632, 640

(6th Cir.1983); Richardson v. Sexual Assault/Spouse Abuse Res. Ctr., Inc., 764 F.Supp.2d 736,

743 (D.Md.2011) (citing Zuniga, 714 F.2d at 640); Howe v. Town of North Andover, 784




F.Supp.2d 24, 34 (D.Mass.2011) (citation omitted); Merrill v. Waffle House, Inc., 227 F.R.D.

467, 471 (N.D. Texas 2005). Given the broad language used by the Supreme Court in Jaffee, the
more appropriate determination would be in line with the reasoning set forth in the Stark opinion,
supra. To narrow the scope of the MRE 513 would defeat the societal interests protected by the
privilege.

If this Court should find the disclosure of dates on which AMT2 H.V. was treated and the
identity of the provider are not privileged, this information should still not be produced because
the defense failed to demonstrate this information is relevant and necessary as required by Rule
for Courts-Martial (RCM) 703(f)(1). Specifically, the defense has not proffered any theory of
their case in which the names of the providers or the dates of treatment would further their case.
Quite to the contrary, the defense’s argument for disclosure of AMT2 H.V.’s mental health
records is because of an undisclosed diagnosis that may have been remarked on by AMT2 H.V.’s
therapist. See Defense Motion to Compel Production of Mental Health Records And
Communications Made Therein, at p.5. The name of the provider and the dates of treatment
have no tendency to make this theory more or less probable. Consequently, this information is

not discoverable under RCM 703(f).
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Conclusion

Petitioner, through her Special Victims’ Counsel, respectfully requests that this

Honorable Court grant Petitioner's request for extraordinary relief.

DATE: 09 June 2016

Respectfully Submitted,

KISMET R. WUNDER

Lieutenant Commander, U.S. Coast Guard
Special Victims’ Counsel

USCG Base Cleveland

1240 E. Ninth Street, Rm 2693

Cleveland, OH 44199

(216) 902-6350
Kismet.R.Wunder@uscg.mil
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| certify that the foregoing Brief in Support of Petition For Extraordinary Relief In The Nature
Of A Writ Of Mandamus was sent via electronic mail to the Clerk's Office on the 9" day of June
2016. Copies were sent by electronic mail to the Government Appellate Division, Defense
Appellate Division, defense counsel (LT Jason Roberts), trial counsel (LT Robert Canoy and LT

Grace Oh), and respondent (CDR Cassie A. Kitchen) on the 9" day of June 2016.

KISMET R. WUNDER

Lieutenant Commander, U.S. Coast Guard
Special Victims” Counsel

USCG Base Cleveland

1240 E. Ninth Street, Rm 2693
Cleveland, OH 44199

(216) 902-6350
Kismet.R.Wunder@uscg.mil
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APPENDIX 3

IN THE UNITED STATES COAST GUARD
COURT OF CRIMINAL APPEALS

AMT2 H.V,, ) 28 June 2016
Petitioner )
) MOTION TO FILE OUT OF TIME

V. )
)
)
Cassie A. Kitchen ) Dkt. No. 001-16
Commander, U.S. Coast Guard, ) Panel Thirty-Five
Respondent )
)
and )
)
Thomas J. Randolph ) Tried at Boston, MA on 07 March
Damage Controlman Second Class (E-5) ) 2016 by a general court-martial
U.S. Coast Guard, ) convened by Commander, First Coast
Real Party in Interest ) Guard District

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES
COAST GUARD COURT OF CRIMINAL APPEALS

Pursuant to Rule 23 of the Court of Criminal Appeals Rules of Practice and Procedure,
the real party in interest, Petty Officer Randolph, through undersigned counsel, hereby moves to
file an answer out of time. Due to a clerical mistake by counsel, the completed brief was not
transmitted yesterday. Petty Officer Randolph should not be prejudiced by an error by counsel

for which he is not responsible.

Respectfully submitted,

DATE: 28 June 2016

Philip A. Jones

Appellate Defense Counsel
Lieutenant, U.S. Coast Guard
1254 Charles Morris St., SE
Bldg. 58, Ste. 100
Washington, DC 20374



CERTIFICATE OF SERVICE

| certify that a copy of the foregoing was delivered to the Court and opposing counsel on

28 June 2016.

Philip A. Jones

Lieutenant, U.S. Coast Guard
Appellate Defense Counsel
1254 Charles Morris St., SE
Bldg. 58, Ste. 100
Washington, DC 20374
(202) 685-4623



APPENDIX 4

IN THE UNITED STATES COAST GUARD
COURT OF CRIMINAL APPEALS

AMT2 H.V., ) 28 June 2016
Petitioner )
) ANSWER ON BEHALF OF THE REAL
V. ) PARTY IN INTERESTAND RESPONSE
) TO MOTION FOR ARGUMENT
)
Cassie A. Kitchen ) Dkt. No. 001-16
Commander, U.S. Coast Guard, ) Panel Thirty-Five
Respondent )
)
and )
)
Thomas J. Randolph ) Tried at Boston, MA on 07 March
Damage Controlman Second Class (E-5) ) 2016 by a general court-martial
U.S. Coast Guard, ) convened by Commander, First Coast
Real Party in Interest ) Guard District

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES
COAST GUARD COURT OF CRIMINAL APPEALS

The Real Party in Interest, Damage Controlman Second Class (DC2) Thomas J.
Randolph, through undersigned counsel, submits this answer to the Petitioner’s brief of 09 June
2016.

Statement of the Case

Petitioner filed a “Petition for Extraordinary Relief in the Nature of a Writ of Mandamus”
on 09 June 2016. The Coast Guard court of Criminal Appeals (CGCCA) docketed the case on
15 June 2016 and on 17 June 2016 ordered the respondent to show cause why the petition should
not be granted. The Court also authorized DC2 Randolph respond within ten days. This answer
follows with a contemporaneously filed motion to file out of time due to a clerical mistake by the

detailed appellate counsel.



Statement of Statutory Jurisdiction

This case is before this Court pursuant to 10 U.S.C. §806b (2015) (hereinafter “Article
6b, UCMJ”). However, as discussed infra, DC2 Randolph challenges the jurisdictional basis of
the petition for extraordinary relief.

Statement of Facts

Petty Officer Randolph was charged with dereliction of duty, false official statements,
rape, larceny, uttering a check without sufficient funds, and assault in violation of Articles 92,
107, 120, 121, 123a, and 128, Uniform Code of Military Justice (UCMJ).

On 26 July 2014, DC2 Randolph and Aviation Maintenance Technician Second Class
(AMT2) H.V. were at Picture Lake near Pocasset, Massachusetts. (Appellate Ex. 33 at 1.)
During this time, AMT2 H.V. and DC2 Randolph got into an argument. (Appellate Ex. 33 at 1.)
It is undisputed that DC2 Randolph’s truck door was closed on her arm. (Appellate Ex. 33 at 1.)
AMT2 H.V. alleges DC2 Randolph intentionally slammed the door on her arm. (Appellate Ex.
25 at 1.) DC2 Randolph told Coast Guard Investigative Service agents that AMT2 H.V.
slammed the door on her arm. (Appellate Ex. 25 at 2.) Text messages between DC2 Randolph
and AMT2 H.V. suggest AMT2 H.V. had a history of emotionally erratic behavior during her
relationship with DC2 Randolph. (Appellate Ex. 33 at 2.)

On 2 March 2015, AMT2 H.V. informed CAPT Ehlers, AIRSTA Cape Cod Executive
Officer, that she was speaking with a therapist about “being attacked.” (Appellate Ex. 33 at 2.)

Charges were referred on 8 December 2015. On 27 January 2016, the defense requested
discovery of AMT2 H.V.’s mental health records. (Appellate Ex. 25 at 4.) On 8 February 2016,
the Government replied to the Defense confirming the existence of mental health records but

asserting the privilege under Military Rule of Evidence 513. (Appellate Ex. 25 at 4.)



On 22 February 2016, the Defense filed a motion seeking production of AMT2 H.V.’s
mental health records for an in camera review of her communications made to her
psychotherapist. In its motion, the Defense explained to the military judge its concern that
AMT2 H.V. may have a diagnosis of borderline personality disorder. (Appellate Ex. 25 at 5.)
That theory was based, in part, on numerous facts regarding other aspects of AMT2 H.V.’s
behavior that were disclosed in discovery. (Appellate Ex. 25 at 6.) A hearing was held pursuant
to M.R.E. 51. Through counsel, AMT2 H.V. exercised her right to be heard. (Appellate Ex. 17.)

On 11 March 2016, the military judge denied the Defense’s request to review her
communications but, finding the Defense did provide a sufficient factual basis, ordered
production of non-communicative information (“...[only] those portions indicating a psychiatric
diagnosis...the date of such diagnosis, any medications prescribed, the duration prescribed
medications were to be taken, type of therapies used, and the resolution of the diagnosed
psychiatric condition, if applicable.”) from AMT2 H.V.’s mental health records. (Appellate Ex.
33at4-5.)

Further facts necessary for the resolution of this case are contained in the argument
below.

Summary of Argument

This Court should deny the requested writ for two reasons. First, petitioner does not
assert a violation of her procedural rights under M.R.E. 513 and therefore does not have standing
before this Court under Article 6b, UCMJ. Second, even if petitioner has standing, the military

judge’s ruling under M.R.E. 513 was within her discretion.



Standard of Review

To prevail on a writ for mandamus, the Petitioner must demonstrate (1) there is no other
adequate means to attain relief; 2) the right to issuance of the writ is “clear and undisputable;”
and (3) the issuance of the writ is appropriate under the circumstances.” Hasan v. Gross, 71 M.J.
416, 418 (2012). Petitioner has failed to demonstrate a “clear and indisputable” right to the writ.

An extraordinary writ is “a drastic instrument which should be invoked only in truly
extraordinary situations.” United States v. Labella, 15 M.J. 228, 229 (C.M.A. 1983).
Extraordinary writs are limited to “the exceptional case where there is a clear abuse of discretion
or usurpation of judicial power.” Bankers Life & Cas. Co. v. Holland, 346 U.S. 379, 382 (1953);
accord Will v. United States, 389 U.S. 90, 95 (1967) (“[O]nly exceptional circumstances
amounting to a judicial “usurpation of power’ will justify the invocation of this extraordinary
remedy.”). A trial judge’s decision may be erroneous, but does not rise to the level of usurpation
of judicial power, so long as the ruling is “made in the course of the exercise of the court’s
jurisdiction to decide issues properly brought before it.” Bankers Life, 346 U.S. at 382.

This standard contains an unparalleled level of deference afforded to a military judge, the
highest level of deference in military jurisprudence. “[When a trial judge performs a
discretionary act within the bounds of his legal authority, a superior tribunal will not, in the
exercise of extraordinary writ powers, substitute its own discretion for that of the trial judge.”
United States v. Redding, 11 M.J. 100, 109 (C.M.A.1981) (internal citations omitted).

The petitioner urges this Court to adopt an incorrect standard of review. The petitioner,
citing United States v. Matthews, 68 M.J. 29, 35 (C.A.A.F. 2008), asserts, “[t]he Military Judge’s
interpretation as to whether the client’s mental health records are privileged under M.R.E. 513 is

a question of law reviewed de novo.” Citing United States v. Sullivan, 42 M.J. 360, 363



(C.A.AF. 1995), petitioner asserts, “[t]he Military Judge’s application of M.R.E. 513 to the case
at bar is reviewed for an abuse of discretion.” However, the procedural posture of both Matthews
and Sullivan was very different. In those cases, the courts were reviewing decisions of military
judge on direct appeal by the accused. Here, where a non-party to the litigation seeks to
challenge the rulings of the military judge through a petition for an extraordinary writ, the much
higher standard of deference applies. That standard is not met in this case.
Argument
l.
AMT2. HV. CANNOT DEMONSTRATE HER RIGHT TO
THE WRIT IS “CLEAR AND INDISPUTABLE” BECAUSE
THIS COURT LACKS JURISDICTION TO HEAR THIS
PETITION FOR A WRIT OF MANDAMUS.
Discussion
AMT2. H.V. cannot demonstrate her “clear and indisputable” right to this writ. Though
she attempts to establish standing by urging this Court to adopt a broad interpretation of Article

6b(e), UCMJ, this argument fails for several reasons.

1. The plain reading of Article 6b(e), UCMJ, does not authorize a challenge of a military
judge’s ruling on the discoverability of evidence under M.R.E. 513.

Petitioner cites Article 6b(e), UCMJ as authority for a writ of mandamus. (Pet. at 2.)
This argument is misplaced because the modifications to Article 6b, UCMJ, are designed to
allow victims to petition for a writ of mandamus only in very limited circumstances. This
petition is outside of that narrow allowance.

Article 6b, UCMJ, lists the various rights of a crime victim under 10 U.S.C. 88 801 et
seg. In Pub. L. No. 114-92 (2015) (hereinafter FY16 NDAA), Congress modified Article 6b,

UCMJ, to add that a victim may petition a Court of Criminal Appeals for a writ of mandamus



“[i]f the victim of an offense under this chapter believes that a preliminary hearing ruling under
section 832 of this title (article 32) or a court-martial ruling violates the rights of a victim
afforded by a section (article) or rule specified in paragraph (4).” 10 U.S.C. § 806b, Pub. L. No.
114-92, § 531 (2014). In other words, this change allowed alleged victims to seek a writ of
mandamus in Courts of Criminal Appeals when the alleged victim believed a “court-martial
ruling violates the rights of a victim afforded by [M.R.E. 513.]” Id. (emphasis added).

Rule 513 grants three rights to alleged victims:

(1) the right to notice of any motion filed under M.R.E. 513;

(2) the right to a reasonable opportunity to be heard at the required hearing before
a military judge determines discoverability of the evidence, and

(3) the right to “be heard,” which includes the right to provide argument through
counsel.

Mil R. Evid. 513(e). AMT2 H.V. exercised all these rights and the military judge accommodated
and preserved all of them. AMT2 H.V. now seeks relief from the substance of the military
judge’s ruling, but that is not her right.

Outside the limited procedural rights found in M.R.E. 513, an alleged victim has no right
to challenge the military judge’s ruling on discoverability. Thus, Article 6b, UCMJ, does not
grant AMT2 H.V. the right to challenge, via a writ of mandamus, the military judge’s decision
regarding discovery. As a result, this Court lacks jurisdiction to hear her claim, because she
lacks standing. Her standing cannot be predicated on her disagreement with the substance of the
military judge’s M.R.E. 513 ruling.

Why else would Congress create a statute that authorized an extraordinary writ, instead of
a right to appeal in the normal course of appellate review? The answer is simple: the proper

reading of Article 6b(e), UCMJ, is that an alleged victim’s standing is limited to the rare



occasion when a military judge unreasonably denies a procedural right guaranteed under M.R.E.
513.

2. Congress did not expressly confer a right for alleged victims to challenge discoverability
under Military Rule of Evidence 513.

Given the limited jurisdiction in extraordinary writ cases, in order for AMT2 H.V. to
have standing, Congress would have had to clearly and explicitly authorize review of a military
judge’s discoverability ruling. Congress could have accomplished this by: (1) amending Article
62, UCMJ, to allow an alleged victim to bring an interlocutory appeal to challenge M.R.E. 513
discovery rulings; (2) modifying M.R.E. 513 to include an explicit right of alleged victims to
challenge the ruling on discoverability; or (3) explicitly modifying Article 6b, UCMJ, to
authorize the writ of mandamus to challenge the substantive judicial ruling on discoverability of
M.R.E. 513 evidence. Congress did none of these, and therefore the Petitioner’s expansive
reading of Article 6b(e), UCMJ, is inappropriate.

Petitioner’s reading of Article 6b is also problematic in that, if this Court were to endorse
AMT2 H.V.’s reading, it would contravene an accused’s right to a speedy trial. The Supreme
Court has held that appellate review of interlocutory matters must be limited in nature, especially
in criminal cases where constitutional speedy trial concerns are looming over the proceedings:

[JJurisprudence is strongly colored by the notion that appellate review should be

postponed, except in certain narrowly defined circumstances, until after judgment

has been rendered by the trial court. This general policy against piecemeal

appeals takes on added weight in criminal cases, where the defendant is entitled to

a speedy resolution of the charges against him.

Will v. United States, 389 U.S. 90, 96 (1967).
If this Court determines it has jurisdiction for this petition, this would allow an alleged

victim to stall criminal proceedings against an accused for as long as it took (and as many

petitions as necessary) to satisfy her beliefs that her substantive M.R.E. 513 rights were no longer



being violated. It defies credulity, and is unsupported by any legislative history, to believe such
a substantial procedural block was intended by Congress in amending Article 6b, UCMJ. To do
so would contravene the Sixth Amendment and Rule for Courts-Martial (R.C.M.) 707’s
guarantee of a speedy trial. It would also be unjust.

Finally, for this Court to find Congress gave an alleged victim standing to challenge a
military judge’s substantive ruling would place military judges in the untenable position of
deciding between fundamental rights of the accused. On the one hand, the accused has a right to
a speedy trial; and on the other, the accused has a right to confrontation and a right to present a
defense. A military judge, when assessing whether M.R.E. 513 evidence should be discovered to
the Defense, would know that if evidence is released to the Defense, a writ challenge may
follow. And that challenge, regardless of the outcome, may violate the accused’s right to a
speedy trial. Should military judges rule against an accused simply to preserve his speedy trial
rights?

Under a theory that a petitioner has standing to raise such matters, the likely result is that
military judges will tend to err on the side of expediency and decline to review the evidence in
camera or not make evidence available to the Defense in order to avoid the writ petition entirely,
particularly in close-call situations. An accused should not be subject to this upending of
constitutional jurisprudence.

Conclusion
This Court should find it lacks jurisdiction to hear the petition and deny petitioner’s

request for a writ.



THE DEFINITION OF CONFIDENTIAL
COMMUNICATIONS PROTECTED BY M.R.E. 513 DOES
NOT EXTEND TO RECORDS OF DIAGNOSIS.

Discussion

Unlike Military Rule of Evidence 513, the federal common law psychotherapist-patient
privilege, like all other federal common law privileges, has been interpreted through the United
States courts in the light of reason and experience. FED. R. EVID. 501. The Supreme Court has
held that testimonial privileges must be strictly construed and accepted only if there is an
overriding public good in limiting access to “every man’s evidence.” Trammel v. United States,
445 U.S. 40, 50 (1980).

The Petitioner relies on two federal district court opinions that have broadened the scope
of the psychotherapist-patient privilege first recognized in 1996 by the Supreme Court in Jaffee
v. Redmond, 518 U.S. 1 (1996), but does not address the line of cases arriving at the opposite
conclusion with regard to diagnosis information. In Jaffee, the Court held that “confidential
communications between a licensed psychotherapist and her patients in the course of diagnosis
or treatment are protected from compelled disclosure under Rule 501 of the Federal Rules of
Evidence. Id., at 15.

The two cases cited by the Petitioner hold that a diagnosis is as sensitive as the
communications giving rise to the diagnosis; therefore, revealing the diagnosis while protecting
the substance of the communications would undermine the purposes for recognizing the
privilege. Stark v. Hartt Transp. Sys., Inc., 937 F. Supp. 2d 88, 92 (D. Me. 2013); United States

v. White, No. 2:12-CR-00221, 2013 WL 1404877, at *7 (S.D.W. Va. Apr. 5, 2013).



Fundamentally, the psychotherapist-patient privilege exists for the same reason the courts
have recognized other testimonial privileges. The testimonial privileges between priest and
penitent, attorney and client, and husband and wife limit protection strictly to confidential
communications and not to underlying facts or other non-communicative information. Trammel,
445 U.S. at 51; Upjohn Co. v. United States, 449 U.S. 383, 395 (1981); Jiang v. Porter, Case No.
4:15-CV-1008, 2016 U.S. Dist. LEXIS 68934, at *14 (E.D. Mo. May 26, 2016).

The courts’ rationale in the cases cited by the Petitioner is contrary to the large body of
cases strictly construing the term “confidential communication.” Other federal district courts
have strictly construed the term “confidential communication” to exclude non-communicative
information such as the nature of any diagnoses or treatment. Silvestri v. Smith, Civ.A.No. 14-
13137-FDS, 2016 U.S. Dist. LEXIS 23764, at *7 (D. Mass. Feb. 26, 2016).

Further, the idea that the purpose of the privilege would be defeated if the requesting
party had knowledge of a patient’s diagnosis is unsupportable. It could apply with equal force to
underlying facts that would be inseparably connected to private communications protected by
other testimonial privileges. Such an expansion of the term “confidential communication” is not
necessary to protect the overriding public good in recognizing testimonial privileges for
communications as those identified above and is not needed to preserve the trust and confidence
between patients and their mental healthcare providers. Therefore, the limited construction of
the term “confidential communication™ as interpreted in Silvestri is in keeping with reason and
experience and should be followed here.

At the very least, the case law reveals a split among federal district courts on this
question. The Court of Appeals for the Armed Forces has not resolved this matter and no Federal

circuit court of appeals has squarely addressed it either. Even if this Court were to interpret
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M.R.E. 513 in accordance with Stark and White, it is still not “clear and indisputable” AMT2
H.V. is entitled to the writ. In the context of a writ petition, it would be inappropriate to issue the
writ in a case such as this where the military judge has validly issued a ruling within her
discretion following one line of cases in a split among the trial courts which have addressed this
issue. To do so would inappropriately substitute this Court’s discretion for that of the military
judge. Redding, 11 M.J. at 109.
Conclusion

This Court should reject the petitioner’s proposed expansive reading of M.R.E. 513 and

deny the petition.
Response to Motion for Oral Argument

This Court should deny petitioner’s motion for oral argument and resolve this petition in
an expedited manner. This is the second time the forward progress of this trial has been disrupted
by appellate litigation. Further delay prejudices DC2 Randolph’s right to a speedy trial.
However, if this Court grants the petitioner’s motion for oral argument, DC2 Randolph
respectfully requests an opportunity to argue in response.

Respectfully submitted,

DATE: 28 June 2016

Philip A. Jones

Appellate Defense Counsel
Lieutenant, U.S. Coast Guard
1254 Charles Morris St., SE
Bldg. 58, Ste. 100
Washington, DC 20374
(202) 685-4623

11



CERTIFICATE OF SERVICE

| certify that a copy of the foregoing was delivered to the Court and opposing counsel on

28 June 2016.

Philip A. Jones

Lieutenant, U.S. Coast Guard
Appellate Defense Counsel
1254 Charles Morris St., SE
Bldg. 58, Ste. 100
Washington, DC 20374
(202) 685-4623
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APPENDIX 5

COAST GUARD JUDICIARY
GEMERAL COURT MARTIAL

UNITED STATES
COURT RULING ON
DEFENSE MOTION TO
COMPEL PRODUCTION OF MENTAL
HEALTH RECORDS

V.

Thomas Randolph
DC2/E5, U.S. Coast Guard
11 March 2016

e e e N N Nt e i T

NATURE OF MOTION. The defense secks to compel an in camera review of all mental

health records of the alleged victim, AMT2 I1V. According to the defense, the alleged rape on or
about 26 April 2014 and 5 July 2014 are the critical events creating their need for the requested
mental health records. The Government and SVC oppose¢.

FINDINGS OF FACT. In reaching the findings and conclusions, the court considered all legal

and competent evidence presented by the parties and the reasonable inferences to .be drawn there
from, and resolved all issues of credibility. In doing so, the court makes the fotlowing findings
and conclusions:

DC2 Randoiph met AMT2 HV in February 2014 through a mutual friend. Afier
“hanging out” onc ¢vening with the mutual friend, DC2 Randolph and AMT2 HV bcgala dating.
The relationship was tumultuous. The relationship ended multiple times, with the final break up
occuring in cariy_ July 2014,

On 26 July 2014, DC2 Randolph and AMT2 FV met at Picture Lake to discuss their
relationship. They ended up arguing and the meeting ended when the door of DC2 Randolph’s
truck was closed on AMT2 HV’s arm. AMT2 HV called 911 and police responded. DC2

Randolph was arrested and was later refeased on bail.

o

| Appeliate Exhibit_1: For Identification

PagO e Of s, page(s)




16

11

19

20

21

22

23

The following day, CGIS interviewed DC2 Randolph regarding the incident at Picture
Lake, Atthe time of that interview, allegations had not been made about rape or any kind of
sexua!l assault. Statements by DC2 Randolph made during the interview on 27 July 2014 and
text messages between DC2 Randolph and AMT2 HV suggest AMT2 HV had a history of
emotionally erratic behavior during their relationship.

On 2 March 2015, CAPT Ehlers, AIRSTA Cape Cod Executive Officer, was informed by
AMT2 HV that she was speaking with a therapist about “being attacked.”

The defense is unaware of the substance of the conversations between AMT2 [TV and her
therapist. The defense offered no specific facts which demonstrate a reasonable likelihood that
AMT2HV’s records or communications would yield evidence admissible under an exception to
the privilege. The defense did articulate numerous facts which call into question the diagnosis, if
any, of AMTZ IIV. AMT2IIV agreed to speak with defense counsel prior to the Article 39(a)
session but the defense chose not to interview her prior to the proceeding.

LEGAL ANAYLSIS AND CONCLUSIONS OF LAW,

T'rial counsel and defense counsel shatl have equal opportunity to obtain withesses and
other evidence in accordance with such regutations as the President may prescribe. Atticle 46,
UCMI. The military discovery rules are intended to promote full discovery to the maximum
extent possible consistent with legitimatc needs for nondisclosure. Militaty discovery practice is
quite liberal and broader than that required in civilian federal practice. Analysis R.C.M. 701,
Discovery in military justice practice is intended to be broad and is not limited to matters

admissible at trial, United States v. Roberts, 39 M.IL. 323, 325 (C.A.A.F. 2004),

Materials that would assist the defense in formulating a defense strategy are aiso
discoverable. United States v. Webb, 66 M.J. 89, 92 (C.A A.F. 2008). Morcover, defense

2 Appellate Exhibit. “. For Identification
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counscl has a duty to investigate in alt cases. American Bar Association Standards for the
Administration of Criminal Justice, the Defense Funclion, Standard 4-4.1 (explicitly made

applicable to defense counsel in CG courts-martial in COMDTINST MS3810.LE).

Accordingly, each patty is entitled to the production of evidence that-is relevant and
necessary. R.C.M. 703(£)(1). Relevant evidence is cvidenee that has any tendeney o make any
fact of consequence more or less probable. M.R.E. 401. Relevant evidence is “necessary” under
R.C.M. 703({) when it is not cumulative and helpful to a party’s case on a matter at issue.

R.C.M. 703(H(1) Discussion.

Evidence not under the control of the Government may bé abtained by subpoena. R.C.M.
703(H(4)(B). A warrant of attachment may be issued to compel production if the custodian of
the subpoenaed documents refuses to provide them. R.C.M. 703(e)(2)(G). However, thers arc
definitc limits on what cvidence may be obtained. A paticnt has a privilege to refuse to disclose,
and to prevent any other person from disclosing, a confidential communication between the
paticnt and treating psychotherapist made for the purpose of facilitating diagnosis or treatment of

the patient’s mental or emotional condition. M.R.E. 513.

M.R.E. 513 does not, however, create a blanket privilege for every piece of inlormation
comained within a psychotherapist’s record for a particular patient; rather it seeks to protect the
confidential communications.’ The rule does not prevent the disclosure of dates on which a

paticnt was treated, the identity of the provider, the diagnosis code, or the therapies used.

1 MRE 513 (a) reads: “A patient has a privilege to refuse to disclose and to prevent any other person from
disclosing a confidential communication made between the patient and the psychotherapist or an assistant to the
psychotherapist. . .”; MRE 513{b}{2) defines “evidence of patient’s records or communications” as those pertaining
to communications by a patient for the purposes of diagnosis or freatment.

3 Appeliate Exhibit . For tdentitication
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Before ordering the disclosure of privileged mental health records, the military judge may
conduct an in camera review, however the judge may deny a defense discovery request for such
records without doing so. Those considerations which are relevant to determining whether to
conduct an in camera review include: (1) did the moving parly sct forth a specific factual basis
demonstrating a reasonable likelihood that the requested records would yield evidence
admissible under an exception to the privilege; (2) did the moving party show that the requested
information meets an enumetated exeeption to the privilege; (3) did the moving party
demonstrate that the information is not cumulative of other information available; and (4) did the

moving parly make reasonable cfforts to oblain the information from non-priviteged sources.

In this case, the defense did not articulate specific factual basis to demonstrate a
reasonable likelilood that AMT2 HV’s records or communications would yicld cvidence under
an cxception o the privilege, nor did the defensce intervicw AMT IV, as they had the
opportunity to do. The defense did present evidence demonstrating the rclevance and necessity

of a diagnosis of AMT 11V, iTany.

RULING AND ORDER, In light of the cvidence, arguments of counsel, legal standards, and

defense theory, the defense is not entitled to an in camera inspection of AMT2 HV's mental
health communications and the motion is therefore DENIED.  Howcever, the government shall
produce the following records for the defense and/or, if necessary, call the custodian of said

records as an authenticating witness atl the next Articke 39(a) scssion to provide:

Mental health records of AMT2 HV from | July 2014 — 31 August 2615, limited to
ONI1.Y those portions indicating a psychiatric diagnosis (as this plirase is used in the DSM-

3), the date of such diagnosis, any medications preseribed, the duratios prescribed

.
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medications were to be taken, type of therapies used, and the resolution of the diagnosed
psychiatric condition, if applicable. Any recording, transeription, or sammél'y ofa
confidential communication between HV and a treating psychotherapist, or assistant, shali

be EXCLUDED.

This information may be summarized on a new record created, or validated by the
treating psychotherapist(s) or assistani(s). Counse! shall handle, protect, and eventually destroy
these records in accordance with standards for the FOUOQ law enforcement documents containing
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Commander, USCG

Chicf Trial Judge
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APPENDIX 6

GENERAL COURT MARTIAL
UNITED STATES COAST GUARD

UNITED STATES )  DEFENSE MOTION TO COMPEL
) PRODUCTION OF MENTAL HEALTH
)  RECORDS AND COMMUNICATIONS

v, )  MADE THEREIN
)

THOMAS RANDOLPH )

DC2/E-5 ) DATE: 22 FEBRUARY 2016

USCG )

1. Commander, First Coast Guard District, has referred this case to trial by General Cowt-
Martial, convencd by her order No. 01-14 dated 19 December 2014,
2. Relief Sought.

Daimage Controlman Second Class (12C2) Thomas Randolph, through counsel,
respectfully requests the Military Judge 01‘der and conduct an in camera hearing ol the mental
heaith records of AMT2 HV.

3. Burden of Persuasion and Burden of Proof,

Under Rule for Courts-Martial 905(c)(1) and (2) and Militaty Rule of Evidence
513(¢)(3), the burden of proof and the burden of persuasion with respect to any factual issue is
on the moving party to offer a preponderance of evidence,

4, Facts.

a. Relying on the statements of AMT2 11V, the Government alleges that on 25 July 2014,

DC2 Randolph slammed his truck’s door on AMT2 HV’s arm at Picture 1.ake in Pocasset, MA.

b. Additional statements of AMT2 HV madec in CG1S interviews form the foundation of the

Government’s other charges of rape and assault consumiated by battery against AMT2 HV.
¢. Before the alleged incident oceurred, AMT2 HV emailed DC2 Randolph's mother,

Tammy. In her email, she aileges that DC2 Randolph and his motorcycle club are aftiliating

Appellate __Exhibit _Z§
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themselves with an outlaw motorcycle gang known as the Qutlaws, She also alleges that ong of
his fidends came to her house in the pre-dawn hours and knocked on her doots in order to
intimidate her. She mentions that she cannot go 1o the police and doesn’{ want to go lo the
conmand. (aniosure .

d. Before Special Agent Mallcit spokc to AMT2 HV, LT Robert Mills, Chaplain, reported
to CAPT David Ehlers, then Executive Officer of Air Station Cape Cod, that a female came to
him and rcported physical v_Eolence committed against her by a Coast Guard male. 1.T Mills did
not reveal the identities of AMT2 HV and DC2 Randolph 10 CAPT Ehlers.

e. CAPT Ehlers told S/A Mallett that AMT2 HV {who was unknown at this time) did not
want to get DC2 Randolph (who was also unknown at his time) in trouble,

f.  Inher interview on 26 July 2014, she told she told Special Agent Mallett and Special
Agent Cronin that she had wanted to talk only to the chaplain about the atleged incident and
wanted his advice.

g. Inthe interview on 26 July 2014, AMT2 HV also said that she thought members of DC2
Randolph’s motoreycle club were coming to her house and harassing her.

h. DC2 Randolph was interviewed by S/A Mallett and S/A Cronin on 27 July 2014. DC2
Randolph denied cver assaulting — sexual and otherwisc — AMT2 HV, DC2 Randolph also
denied sending his friends in the motorcyele club over to AMT2 IIV’s house to hatass her.

i. In the same interview, DC2 Rando!ph also told 8/A Mallett and 8/A Cronin that AMT2
HV stammed her own arm in his truck’s door.

j.  DC2 Randolph provided his phone to CGIS for imaging and examination. Several text

message communications stand out, notably the following:

_For identification
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e  On 4 July (imessages 6707 to 6700), AMT2 HV tells DC2 Randolph that she loves him
and that he is her man. (Enclosure 2)."

¢ On 7 July 2014 (messages 6342 to 6302), AMT2 HV is threatening to call the police on
DC2 Randolph for allegedly “cheating” on her. She also threatens (o tell the command
about something that transpired with two other Coast Guard members (one being SK1
Gregoty) at a barbeque party that she and 1JC2 Randolph were at earlier that day.”
(Enclosure 3).

» On 8 July 2014 (mcssages 5572 to 5535), AMT2 HV telis DC2 Randolph that he gave
her a scxvally transmitted disease. (Enclosure 4). DC2 Randolph later went for an STD
examination and received a clean bill of health.

¢ On 8 July 2014 (mcssages 676 (o 669), AMT2 HV accuscs DC2 Randolph of abandoning
her when he should know that she is sick and depressed. (Enclosure 5).

s On 13 July 2014 (messages 3588 to 3548), AMT2 HV threatens to commit suicide at
DC2 Randolph’s home and to stage it as a homicide. (Enclosure 6).

¢  On 16 July 2014 (mcssages 2527 (o 2488), AMT2 HV tells DC2 Randolph that she gets
depressed and fecls worlhless because of him. (Enclosure 7).

e On 19 July 2014 (messages 1833 to [670), AMT2 HV accuses DC2 Randolph of
arranging a secret tryst with a former girlfriend, Sarah Sullivan, and threatens to tell the
command that he is committing adultery. (Enclosure 8). DC2 Randolph had not engaged
in scxual relations with Sarah Suilivan at any time during the relationship between him
and AMT2 1V from February 2014 to approximately 26 July 2014.

k. On 28 July 2014, AMT2 HV saw [LCDR Preciosa Pacia-Rantayo, Physician, Air Station
Cape Cod. During her visit, AMT2 HV makes statements to LCDR Pacia-Rantayo regarding the

atleged incident at Picture Lake in Pocasset, MA, and the alleged rapes. She tells LCR Pacia-

! AMT2 HV's phone number has an area code of {518) and DC2 Randolph’s phone number has an area code of
(334).

g According to SK1 Gregory, sometime before that day, DC2 Randolph showed him the call log to his celt phone,
which showed that AMT2 [l had placed over 100 calls to his phone before noon. The next time she called
DC2 Randolph, SK1 Gregory answered the phone and told her that she should stop calling DC2 Randoiph because
her behavior was “stalkerish.” AMT2 [ told SK1 Gregory that she was pregnant with DC2 Randolph's child.
SK1 Gregory then gave the phone back to DC2 Randolph and told him, "l don’t want to be involved.” At that
barbeque, specifically in the garage of the homeowner who was throwing the barbeque, AMT2 | I
aggressively confronted SK1 Gregory for categorizing her behavior as “stalkerish.”

L T
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Rantaya that she was not raped but that DC2 Randolph forced her to have sexual relations with
him. (Enclosue 9).

. On3I July 2014, S/A Mallett set up covert video surveillance at AMT2 HV's residence
to look for evidence of witness intimidation and other criminal misconduct. From 31 July 2014
to 22 October 2014, no activity of any criminal nature was observed. The sutveillance was
erminated on 22 October 2014,

m. During the course of iﬁvestigation, CGIS learned that AMT2 HV was in a romantic
relationship with AMT3 Adams in 2012, "The relationship can fairly be characterized as
unstable. AMT3 Adams told CGIS special agents that AMT2 IV sent him a text message
saying she would press charges of assault and battery against him if he did not pay haif of the
housing expenses. (Enclosure 10).

n. On 5 August 2014, CGIS S/A Mallett interviewed Kimberly Fournier. Ms. Fournicr was
at Picture Lake on 26 July 2014 and obsetved AMT2 HV and 13C2 Randolph arguing,‘* Ms.
Fournier told S/A Mallett that DC2 Randolph was trying to Ieavle and that AMT2 HV was
preventing him from leavipg by purposely placing her foot in front of his tive, {Enclosure 11),

0. On 2 March 2015, AMT2 HV emailed CAPT Ehlers and stated that she was speaking
with a therapist about being attacked, presumably by DC2 Randolph. (Enclosure 12).

p. On 27 January 2016, the Defense sent a request to Trial Counsel asking for discovery of
AMT2 HV’s mental health records,

g. On 8 February 2016, the Government replicd to the Defense confirming the existence of

mental health records but asserting the privilege under Military Rule of Evidence 513.

? In the CGIS investigative Action Report, AMT?2 [l s identified as “Suspect” and AMT3 Adams is identified
as “Victim.”

* At the time of the interview, Ms. Feuraier had no perscnal knowledge of the identities of the male and female
she saw at Picture Lake,

75 For idontification
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5. Evidence and Withesscs.

In addition to the enclosures listed, above, the Defense submits as additional cvidence the
loilowing articlc:

Jessica Engle BA & William O’Donohue PhD (2012) Pathways to False Allegations of
Sexual Assault, Journai of Forensic Psychology Practice, 12:2, 97-123. (Enclosure 13).

The Dcfense requests the lollowing witnesses be produced at the Article 39(a) session:
¢ AMT3 Kenneth Adams
» SK1 Justin Gregory
¢ Sarah Sullivan

6. Argument,

Military Rule of Evidence 513, which governs the psychotherapist-paticnt privilege, no
longer contains the explicit “constitutionally required” exception which used to be found in the
rule. However, the privilege is still subordinate to the Constitution.”

Nevertheless, the framework of MRE 513 exists. The rule requires the party sceking
production of records and communications to specifically describe the cvidence and state the
purpose for which it is sought or offercd. In this case, the Defense (and the Government) knows
that communications were made by AMT2 HV to a therapist and that those communications or
at lcast notes ol those communications were prescrved by the therapist.

Rased on the above facts, the Defense believes there is a reasonable likelihood that
AM'12 HV may have a scrious mental condition known as borderline personality disorder (BP*))
and that this condition may have been temarked on by AMT2 HV’s therapist.

There are nine diagnostic critetia for BPD, which can be broi(en down into four domains:

o Affective disturbance that includes intense emotions, rapidly shifting emotions,
and mood reactivity;

® Pennsylvania v. Richie, 480 U.S. 38, 54 (1987)(“The constitutional error ... was that the defendant was denied the
right "to expose to the jury the facts frorm which jurors...could appropriately draw inferences relating to the
reliability of the witness.”). See also Footnote 10, “Rudderiess: 15 Years and 5till Little Direction an the
Boundaries of Military Rule of Evidence 513" by Major Michael Zimmermann, Vol. 223 Mil. L. Rev. 312 {2015},
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¢ Disturbed cognition;
» Impulsivity, either physically destructive to the self or generalized impulsivity;
» The cxistence of unstable and ctratic relationships, in which the individual
struggles to avoid either real or imagined abandonment.®

While researchers note that individuals with BPDD are more likely to have experienced sexual
assault, they also recognize that BPD may be a pathway for false allegations of sexual assault.
As Engle and O’Donohue state:

The switch from idealization to devaluation of the relationship and/or relationship
partner may spur a desite for revenge for any past behaviors that are, in the
devalnation phase, newly construed as mistreatment. Tn addition an individual with
BPD who is feeling fear of abandonment may scek frantically to achieve the attention
that is craved from the partner who is perceived (o be neglectiyl. The impulsive
naturc of a person with BPD may also lead them to act on these motivations for
attention or revenge by filing a false aflegation of sexual assault before carefully
considering the consequences.

In this case, we observe the following:

* Rapid idealization and devaluation of DC2 Randolph;

» Threatening IYC2 Randoiph to call the police and command in order (o gain
compliance from DC2 Randolph;

¢ Jxplicit statements made by ATM2 HYV of lecling abandoned by DC2 Randolph;

* Physically self-destructive, impulsive behavior by placing her foot in front of
DC2 Randolph’s truck tire and also slamming her arm in his truck door;

¢ Frantically seeking attention from DC2 Randolph by claiming he gave her an
STD and also threatening te commit suicide;

* Uncontrollable emotional outbursts in public gatherings;

e Delusions regarding sounds she heard at her home that she attributed to fricads of
PC2 Randolph attempting to intimidate her;

¢ Quickly making allegations to law enforcement and then walking back thosc
allegations when speaking with medical staff;

¢ A history of unstable relationships.

‘The potential significance to the Defense of a diagnosis of BPD cannot be understated. A
diagnosis of BPD is relevant to the determination of whether AMT2 T1V’s allegations may be

duc to abnotrmal information processing or knowingly fabricated. This information is not merely

¢ Jessica Engle BA & William O’ Donohue PhD (2012) Pathways to False Allégations of Sexual Assault, Journa! of
Forensic Psychology Practice, 12:2, 97-123, pg. 108.
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cumulative of other information available because therc is no other information available to the
Defense that AMT2 HV has a diagnosis of BPD or what she told a therapist about her
relationship with DC2 Randolph. The Defense has also made reasonable atiempts to obtain the
samc ot substantially similar information through non-privileged sources. The Governmenf
provided the Defense an 8,856 page repoit of AMT2 HV's cell phone data. ‘The Defense
conducted a thorough review of text communications made by AMT2 1I'V and found no
mformation to indicate what she has told her therapist. Therefore, having demonstrated that
there is a reasonable likelihood that the requested information contains evidence admissiblc to
establish a likelihood of bias or fabrication, a review of the records inr camera is necessary to rule
on their production.

7. Conclusion.

The Defense respectfully requests that the Military Judge order the Government to
subpoena the mental health records of AMT2 IV and review them in camera in order to
determince whether AMT2 HV has a diagnosis of botrderline personality disorder and whether she
has made statements that are inconsistent or contradictory with the claims of the Government.
After review, should the records contain such matters, the Defense requests the Military Judge
order their production fo the Defense. If produced, the Defense then seeks an opportunity to
request an expert consultant in the field of forensic psychology.

/stl
J. W, Roberts

LT, USCG
Detailed Defense Counsel
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Certificate of Service

1 hereby attest that a copy of the foregoing motion was served on the court and opposing counsel
by e-mail on 22 February 2010.

Hst!

J. W. Roberts
LT, USCG
Detailed Defense Counsel
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Bubjee): Mo Subjes!
Dale: August 13, 2014 ot 5:11 AM
To:

--'E—-“"“—Mrwﬁandolph . . L
| | am asking for your help hecause | think you are the only one that can get through
to Tom, | don't really know where to start besides telling you some of the basics.
Tom told me [ was the love of his life and | was his everything. But how he has
treatad me has not shown that at all. Last Thursday he finally admitted that he had
bean talking to his ex giriftiend, the one that got him kicked off the cutier Eagle.
She had cheated on him and shorily after got maried to the guy. Tom admitted
that she smailed him to gat together with him when she was in town and he said
he thought about doing It. This broke my heart because he was my world. He
brole down arying in my fiving room and asked me to glve him another chance
and to go with him when he sees a therapist. | agread to all of it because | love
him. But the next day he snapped and turned cold and mean again. Ever since
Tom got divorced from Stefanie | think about 5 years ago, he has had a complex
where he doesn't think he Is good enough for anyone. She apparently messed with
his mind and he couldn't see what he is reaily worth. He admittadly pushes me
away when he feels like he couid get hurt,
e S tried very hard 1o make him see what | saw In.him. | stuck by himwhenhewas .. .
‘ not a nice person and treated me badly. He has let hig biker club friends
- completely disrespect moe and threaten me repeatedly. e is so wrapped up in that
club that it pushed us apart. He is at their beck and call and doss anything they
say or want him to do. Ever since { have voiced this opinion about them, they have.
not iiked me at &ll. His olub is affiliating themselves with some other clubs that are
more like gangs, namaly the Qutlaws, Monday morning around 345 am one of his
friends pounded on my front and back door, on what I'm assuming was a warning.
lam scared to be in my own house now.
Wa have not spoken really since Sunday and | know that is partly because his club
brothers are telling him not to. He is shut off and uncaring. It huris because 1
: bellaved him about his wanting to protect me, have a future with me and that | was
his everything. 1 tried to talk to him to tell him what he is doing and his "biker
brothers" are doing is wrong. | would just like to get my things back from him, and
to know | am not going to be threatened by his club and their affiliates. [ work in

\ O/b : a {J(KA\/ LEGAL
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the same bullding with one of the guys in his club, and this boy has repeatedly
said nasty things about me and made my work environment very uncomfortable

for me.

I can't go to the police because the president of his club was a former cop here, |
don't want to go to the command because | know with li the things Tom has done
and Is involved In with that club, It would be the end of his carear. { don't want that
for him.,  am wortled about how self destructive he is and | am just sorry | couldn't
do more to help. |{alked to the Chaplin here and he can help with the safaty
issue, but not without getting the command involved. [ really don't know what slse
to do. At the least | would fust like my thhigs back and the assurance from Tom
that ho won't let them hurt me. There has a lot of bad that has heen said and done
onh both our parts, but | would at least like to make it civil betwesn us. Our houses
are within 3 minutes of each other and there are ttmes we would have to ses sach
other at wark. The chaplin said he would help us at least make # tolerable, or the
therapist that was suggestad by Tom would also be a good option, Please helpl
Thank you,

Sent from my iPhone

I
5
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8 PM{UTC+0) wvlew and pay your bill vifually anylims, anywvhere. It's a slmple way to
check your account balance at a glance, meke & paymen! and svold
potential Jate fees. Leam more at att.comifastmyall, Standard dala
fates apply. Reply stop to end mklg megs .
553 |Insta Messages 7182014 8:5%:36 Frem: I'm on vay home
9 PHUTCHD) -
554 [Instanl Messages 7/8/2014 8:52:27 from: I  |Whero are you
0 PM{UTC+0)
554 |Inslanl Messages 718/2014 8:51:13 From: I  |Not possible
1 PH{UTCHD)
554 iInstant Messages 7/812014 8:51:12 From: JJ I Mot possibio
2 PMUTC+0)
554 |instant Messages 718/2014 8:54:01 From: I |vnhal?
3 PMUTCHY)
554 |Inslant Massages 7/8/2014 8:51:01 Frem: I Vet
4 PHUTCH0)
554 lInstant Messages 7/8/2014 8:50:08 From: I | Ycu gave ms an std
5 PMUTCH)
554 |inslant Mossages 7/8/2014 8:50.08 From: I |vou 9aveme ansid
8 PM{UTC+0)
554 [Inslant Messages TI812014 8:49:24 From: +j I  |''s important
7 PMUTCHE)
554 |instant Messages 7/8/2014 8:49:24 From: I  |V's 'mportant
3 PRUITCHD
554 |tnslant Messages 7/02014 8:45:12 From: I 7 justief the hosplial, We need to talk now, It's important
9 PM{UTG+G)
555 iInslent Messages /812014 B:A5:12 From: I | just foft ine hospilal, Wa need fo talk now. II's important
0. —— PRUTC+O)
555 |Instant Messages 71812014 7:38:44 From: I |<ickvall?
11 - PMUTCHC)
556 |Inslant Messages 7182014 7:36:44 From: I | X<k bal? ez
2| . . PWUTCH) -
585 { 4@ SMS Massages 7/8/2014 6:68:51 From: B | randoiph pleess call scott at asf asap o | NNEGE
3 .. |PMUTGHD) ) N . i
565 | ¢ Voicemall 71812014 6:51:43 From: [ GG From: N
4 L el _iPMUTCHR)
555 | 4@ SMS Massages TIBIZ014 4:23:09 Asaaaaaccossnid,have B graat day slay cod! 1l R
5 PR(UTC+0) — e o e N .
555 [Instant Massages 7182014 4:08:32 From: Y | /st catching up been gons for 8 whila lal's get a beer, Working my
¢ . _|PMIUTC0) S —__._ \mssoffloo e -
655 |inslanl Mossagas TI42014 3:38:08 From: I | shit man workin my fil balls off why whal's up
7 PMUTG10) . S . . —
555 |Instant Messagas FIR2014 3:37:53 Foov I Vet are youupto bro
8 PMUTC+D) . .- . : S . . o
555 | Volcemail ar2014 2:38:27 From: From; —l
9 . . _|PM{UTC+0) | . . . . PR
8§58 | 4@ SMS Messages TI2044 1:44:34 Bout ready to quit ta be honeslu Yar
] PMUTCHD) ]
556 ! SMS Messages TI8F014 14225 Hey buddy what's up how's vk NEE]
1 PM(UTC+O} |
556 SMS passages 71812014 1:38:48 To: R 7<= V1 <2l you in a bit bro Yon
2 i PIHUTC+0)
556 | <@ SMS Messages FI20H4 1:38:36 Fom: 4 (X soncone Rt
3 PRIUTCH Pres.
556 {Instant Messagos 71872014 1:34:29 From: I |Rioh. well 1wanted lo say Ihank you for rulnln my life. Thank you for
4 PMUTC+D) rippirtg my heart out and ging to me. Thank Yyou for ruining my work
enviroment and you and SK1 Gregory and YM1 Gregory starl umors
about ma, And thank you Tor letling Your drug runner gl?er huddles
disrespect mo, | hope you and Garolina are very hapoy. | hope you are
happy vith what you have done, Not (hat you giva a fuck. You won'
feef any remorse. Bye .
656 | E» CaliLog 72014 1:22,57 To: I F:es. Yas
5 PM{UTC+0)}
658 [Instani Messages 7482014 1:20:26 From: I |~ teast your fruck Is unlocked right? You said my stomach medicine Is
[ PMIUTC+0) ] in there '
556 {lastant Messagos TIM2014 1:17:62 From: + B | You don't have a bathlub, That vouki of bean fitling
7 PHM(UTC+0)
55868 linstant Messages 7182014 1:06:40 From: Y | S¢ve! fucking admil it was alt @ blg scam sa you can ba dd of me
8 PMUTC+0)
558 |Instanl Messages 7/842014 1:06:16 From: I | You sald you vianted o talk fast nlght and everything would ba fine,
9 FMIUITC+0) Bul obviously that vwas & lie. Once you gal around thoss asshofes and
. wihoever else you change ]
857 ilnstant Massages 7/8/2014 1:02:58 From: I | hets viby you ase trealing me fika shit now. So just say it and et it
\] PM(UTCHOQ) N ovar wilh B
557 |inslant Messages 7&/2014 £:02:00 From: +jJ I |71 ma you didn't mean you wanted to get married and hava 2 boys
1 PM{UTC+O) ] and a gl and that | vas your averyihing. Just say it
65T [Instant Messages 7/8/2014 1:00:48 From: I | vou ohviously don'tgive a fuck what happens ta ma so Just admit }
pd PMIUTC+D) ] . - " J
For Identification
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ggy $180.46 on 07/15/2014 hes
en recorded,

FIH2014 10;52:50 AM[UTC+0) Read Yes
@ ) ) o |wor20i4 213:52 AM(UTCHO) | Read  [Thursday sounds good lo ma bol
860 | a F 7312014 2:13:22 AM{LITC*0) Read Wanst;l'jhurs vMen u can just givo
3 moa F£.4
st | T T lwsserasvsusiemuterg) [ 7 |Read _[Woingbrother
662 TIN4ATISAPMIUTCH) | . |Read |Madlimislitbrolherssry ;
663 | 4a _ 71812014 10:40:57 PM{UTC+0} Read Great ;Ine;ia“ng last plght.... And
- very relaxing
I R e — AT _
684 | 4a 6848 T2 4 9:54;04 PM{UTC+0) Read iAT&;{' F{e;e Msgnij The m)‘)\T&T{ app
sdfasl, free s SECUra way 1o
view and pay your bill virkuatly
anytima, anywhare, It's asimpla
way loch our acoount
balance at a glance, make a
payment and avold rolenlial tale
feos, Leam more &
attcomffastmyall. Standard dala
rates apply. Reply slop lo end
T UV DS, SV S . kg msgs
cos | <= N 7/8/2014 8:58:51 PM(UTC+0) Read gas; rancllgi_f'!? glg%a% ;;I{l! seottal ast
A Y O NP SNV L. - a0 A L L S B
686 72044 4:23:00 PM{UTCHO) Read J;Laaa:aaaoooioi\mm,..have agreat |/
P I —_— d b |YaystayoooldR
667 /2014 1:44:34 PM{UTC+0} Read  |Bout ready lo quitto be honestu _ |
668 | 4= N 1/8/2014 1:38:38 PM{UTC+0) Read (Kl someone
TR
669 | & r 7082014 50460 AMUTCHO) | ' " |Read Nﬁgou mﬁ; }:‘;m foss Jﬂm siek
and depressed, You sald you
would take care of me. But you
P . . abandoned me again
67¢ | da r FI2014 8:04:04 AM{UTC +0} Read Yr?:; salvcll 1.l(he|¥ \.-if'ou!cli1 ta!\}e rr;e in
and acl like I'm famlly. Yet l go
there and thay treat me like a
{eeper, And en you defand them
and don't have my back. Why arg
your prioriBes so fucking twdsled, it
S wasn't lika this Sunday moming
571 1< r 718/2014 T:49:13 AM{UTC+O} Read ‘(-;\lrhy are peegpla fnhat w'?h;ﬂetel‘y
sres: me so Much more
fmporiant? You say I'm your world
and yol fove me yet you choosa
them ovor me? It deasn’t make
—_— — . 5050
672 | @ r 77812014 4:37:01 AMUTC+D) Read Tom you know I'm sick
673 | 71812014 4:36:57 AMHUTC+0} Read [l can't befteve you can telt me you
=i wrant to marry me then ireat ma
lika_this ]
874 | r TIBf2014 4:36;53 AMUTCHO} Read  |Youknow how depressed { am
875 | 4a r 7/82014 4:36:50 AM(UTC+0) Road Y?u domtoven care, You yant
ntiss ma
678 | 4 r 7/8/2014 4:36:38 AMUTC+0) Read  |Domtdo this o me o
877 7B/2014 3:57.01 AKUTCHD) Read %.-;mgte has it brather ali good bro [ves
an . . _
BY8 { < _ 7/8/2014 3;16:14 AMUTC+O) Read Good night brothers and proud to
A caltu my brethers
670 7i8:2014 3:00:12 AM{UTC+0) Read g(aagaooomw: home good night
. cthers . ]
B30 7812014 24744 AMUTCH]) Read Talk to u tomorony 1
631 |4 +.5_ 2014 2:42:21 AM{UTCHD) Read fFound it in my undenvear
682 7872014 2:41:02 AM(UTC+0) Read &m%'d you éin?s ir1|?e¢:.:k lessin
. & oryard ata
e83 | . . . |MeR4z3p2eAMTCs} ) 0 [Read |Haveagood nightll
64 | . . |7ei2014 23146 AMUTCHO) e e ., [Read lyoutcamybrothed
685 782014 2:28:39 A{UTC+0Y Read Have a pood night brother
686 | 782014 2:2617 AMUTG#0) Read _ [greal” . _ e
687 7872014 2:28:11 AM{UTC+D) Read hi)n':e sadfebebfoihars, have a greasy |
] _ _ — e — . l—_ [nghtandbesafet 3
838 TI2014 1120018 PM{UTC+0) Read Brollhers sy | oou'lil)fl\'t make it
{onlght. Someone please call me
s and fifl me In. Love you guys —
6ag 772014 3:34:14 PM{UTC+0) Road Hay its Alex Aviles, H there a plan
for tomarrew mosnlng of show up
at the gym? N ]
690 1112014 8:33:45 PMUTC+0) Read __ [goteha, thanks brother )
691 TI2014 4:48:12 SM{UTCHD) Read AT&T Free Msg: Your promisa to
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354 iknstent Messages 71312014 2:30:37 From: I | ~nd you and Sarsh will be lied for adultery

8 _ AHUTCHD) o

354 {knstant Messages 711312014 23435 From: | N Idk she sald Il ind her in my tub Vi3
9 AMUTC0) o i

355 {instent Messages 711312014 3:39:9% From: Y  |Nore. | won't be arcund

g _ AMUTCHE) . .

365 [instend Messages THA20E4 320018 You think she's really geing 1o your house?! K
L AMUTC0) A
355 Hnstant Messages 71312014 3:30:07 From: J I [ Yur s abig joke. You will sea, Like you sald, I's just ke you kifled

2 AMIUTCH+D) ma ]

355 Instant Messages 711312014 3:39:07 From: <JJ R [Remember vhat you just threatened when your asking me to come

3 AMUTCAD} 500 you 1omoriow ~
355 Hnstan! Messages 711312014 3:38:42 From: I | ARhh ok

4 AMUTCHD) . .
355 itnstan! Messages 7/43/2014 2:38:52 Frorn: I | 'You're alying plece of shit and good ek with Sarah, Bath of your lives

5 AM{UTCA0} are wined, Just like you dd to me

355 jinslant Mossagas 744312014 3:38:05 From: R | Ahhhok

8 AM{UTC+0)

355 |instant Messages 1312014 3:37:55 From: I | Too iate. And you did this

7 AMIUTC+0)

355 Hnstant Messages /1312014 3:37:54 From: N  [sFeEAse-AS07- Yas
8 AMIUTC+0) '
355 |[instant Massages T4 2:37:54 Hzhaha warn
) ANMUTGHD}

358 [Inslanl Messages TH32014 3:37:37 From: I A this Is why 11} never ba with you

0 AMUTCHD) L B ]
356 [Instant Messages 711312014 3:37:16 From: I | Yea ok cops will be on there way

L I L AMUTGH ] - e I S
358 (Instant Messagas 711372014 3:37:00 From: I  |Acparently she's geing to my house and somehovw gonna calt you fol

21 IAMUTCHy 1 — l'moolbore S | -
356 [instant Messages 71312014 3:36:27 From: I | '8 make sure the caps see tha text

ol IAMETC } B E— .

356 |instant Msssages T 312014 3:36:12 From: I |7wb

4 —— . AMUTC R N,

358 |instant Messagas TH32014 3:36:10 From: I | doot have a b

5. e AMUTCR) P S

a56 |instant Messagas THA2014 3:36:66 From: I  [Dont anvw shia's thraatening shit e
8 e AMUTCH) _

356 [instant Messapas THI2054 33634 From: I Lol ok Go ahead

7 - _AMETCr ¢ T

358 {Inslant Messages 7H312014 3:36:28 From: I | You did ihis, Because you

8 _ AMUTCHO} Are a lylng plece of shit that makes it a game to fuck with my head

356 |lInslant Messages 7332014 2:35:28 from: I | Yue. Anthy wil see the note

i c e (AMIUTCHO} .

357 linslant Messapes 7113/2014 3:35:28 Froo: I |2 Gey wil all know exacily whal you did you me

4 . LAMUTGHOy e SR

357 [Inslant Messagas 749312014 3:35:28 From: Y | {ook in your tub when you gat homa

1 s SAMUTCHO) e

357 |Inslant Massages 714312014 3:35:28 Oh for the love of ged. ¥y
2 . AMUTCY0Y e

357 {Instant Messages 711312014 3:35:28 Howy did you find thal out. And why does she wanl to caf meH )
Yo 1AARUTGHY) .

357 |instant Messages 71312014 3:34:36 From: I |tore

4 e AMUTCH) L

357 |instant Messages TNM312014 3:34:19 From: I |20t vt you toll mo the thieat

5 o AMUTCHD)

357 |instant Messages T3/2014 3:32:51 Fooe: I  |Sovhats the thieat

4 e AMUTCA0)

357 |inslant Massages 1132014 3:33:20 from: I ' dono viith you treatin ma like shit an lyig to ma

7 AMUTCH)) -

357 jInslant Messagos 312014 3:32:20 From: I  |Fine. On my vay to your house. And talking to your Sarah, You won't

8 AM{UTCH0) like elther e

357 |inslanl Mossages 741312014 2:33:20 From: I | Cotl me sow

& AMIUTCH) i

358 |Instent Messapes 7/13/2014 3:33:20 From: |

o AM{UTC+O) A you calling me of nol .

358 |Instenl Messages 741312014 3:33:47 From: Tell ma and | might

i AMIUTGHE)

358 |Instant Messages 751312014 3:33:40 From: I (fveyou

2 AHUTCHD) N RS

358 |lnstent Messages 711312014 3:32:58 From: I  V/hets the outcome

3 AMUTC+0} o

358 {Instont Massages TH32014 3:32:19 From: I  |COk sowhat's tha threat Fatdyin to heer #t

4 AMUTC+0) _

358 |mstant Messages TI13/2014 3.31:47 Feom: I  |And ehatis that

5 AMIUTGHO) Ce

358 |tnstent Messapes 71372014 313112 From: I  |if you don'tfix (s rigl now you wen't like what happens

i AMEITCH+O} o e

358 |tnstanl Messages 711312014 3:34:12 From: I  |/ve you caling me

7 AKUTC+0} - o

358 |nstent Messages 711372044 3:31:12 From: I | you don't fix this fight now your won't be happy with the cutcome

& AMIUTCO) e
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248 F> SMS Maessages 701612014 1:17:57 Oh my N

] PMUTC+D)

248 |Instant Messages 7116/2014 1:17:52 From: R it need to know why you Tied about foliowing me anynhere

g PMUTCHD}

249 |Instant Messages 711612014 1:17:52 From: R  |is it okay Ym crying?

1] PM{UTC+D) .

249 |Instant Messages 7162014 1:17:52 From: R | "hetis huiting me so mush

1 _ . PMIUTC+0) }

249 |Instant Messages 7016£2014 1:17:18 From: I  |Heo justkeep textng and 1l read em on break

2 . . PRUTC+0}

249 |Instant Messages 711612014 1:16:27 From: I | pulting my phone In the buck I've got work lo do | already feel

3 o ] PRUTC+O} pissed off al you - )

249 |Instant Messages 71612014 1:15:58 From: 4 [ Yo' oty anyways there's no vay to help it

4 o ) PM(UTC+O} .

249 {Insiant Messages 71812014 1:15:44 From: R | Yov could help i but you don't vaat to

5 o ] PRUTCHO) }

249 |Instant Messages TiI612094 1:15:44 From: I | You vonder why | get deprassed and feel worthless

6 . PMUTGO) . . N o o el — —

249 |Insiant Messages FHE6/2014 1:15:44 From: I |1 oot sk atveork last night. Don't you even cata?

Tl PMUTGY . . - . o I - J—

249 |Instant Messages THER2014 {:15:44 From: R | Ve!'! nced to talk and get things off my chest =o | can steap

L2 CLoPMTCEsy L e SN R

249 ]Instant Messagas 7HB12014 1:15:44 From: I  |1's like you want me to suffer

¢ ] - — PMUUTCH)Y }

250 |Instant Messages THER0141:15:43 Fom: R | Vo Thank you for making me cry

L o PMTCRy L - -

750 |Instent Messages 7152014 1:15:40 Fom: N J

1§ e [PM@UTCH0) [ s .

250 {Insiant Messages 7M6/2014 1:15:30 From: N il's ok

2 . PRUTC0). . B o . L

750 [instant Messages THE2014 1:15:25 From: N Wovs, Sommy I'm such a busden

3 .. . PMUTCHO} . . . N o e e ]

250 {lnstant Messages FHEH014 1:14:56 From: I | Vel | havo people to manage and a joh ta do

a4 o PMUTC+0} . .. - VDS IO _

250 [inslant Messages 711612014 1:13:38 From: I 1 it was swiiched {would do my bast to 181K to you because | knowy you

5 1. _ . APMTCs 3. wouldneed to get ft off your chest so you could sleep

250 |Instant Mossagoes 7116/2014 1:12:49 Fiom: I | Stop belng so scifish

B e . PMUTCRO) e . _

250 linstant Messagos 711612014 1:12:28 From: JEE  |Krock i off baforo 1 get upset
g O PO L., L) U U . .

260 | 42 SMS Massages 62014 1:12:64 Tou funny good job Bball TUE

& . C .. |PMUTCHD) " .

250 | < S5 Mossagas FB2014 T 152 Lol T

9. o PMUTCO) . .

251 [Instant Messages 716/2014 1:11:48 From: B | Thars 21l you ever dais IFink all night then vaant Lo taxt whits I'm et

0 PMIUTC10) viork - _

251 [instant Messagos TA82014 1:11:28 From: I Ve else am 1 suppese lo do? | cant sleep wilh all thos an my mind

i PMUTC+O) )

251 |Instanl Messagoes 711612014 1:11:25 From: | And you knonw | have baen fhinking all night, 1t's not falr | need to falk

2 PH{UTC+D) and you it ¢ me

251 | 4@ MMS Messages THE2014 1111116 ¥ | Dont Know about 8 ball perforning hls duties as Sglat Ams...We  |Vas

3 PM{UTC+D) make him a handler of the two prospecls and 1 walk cut tnto bar and |

sea this,... What is he teachlng lhers..., And they botl had stars In

b T . . . . thlereyes . .

2561 |Inslant Messagas 7M6£2014 1:10:53 From: I | Every Ume things get alille belter you do this to me at work so eithor

I APMUTC0) . .. |stop it ba string untd Jafer of Tl fusl shul my phona off

251 [instan Messages 711672014 1:40:31 Fromy: I | Thats so fucked up. A changa of heait? Really? So you ywero sorious

5 | o PMIUTC+0) . . when you sald you aren't leaving Lho capa?

251 |Inslant Mossages 711612014 1:09:57 From: 4 |I'vo fust had a changa of heart an believe mo | si#l have ixts too

LI . PMUTC+O) | I P .

261 [Instant Messagas THE2014 1;00:20 From: Telt me why you lied about loffowing ma anywhare

LA o PMUTCHG o .

261 |Instant Mossages TH6I2014 1:00:20 From: I  |) =% have ell the texts

& | . |PMUTCsO) ; . .

251 }Inslani Messages 7162014 1:00:19 From: I  [ro voddag ba strong

o 1 .. |PMUUTG:O) .

262 |instant Messages 71612014 1.00:03 From: I | You fold me many limes you would foliow me anywhere. But you fied to

] ; PR(UTCHO) . Wiy )

262 |tnstani Messages 1116/2014 1:08:42 From: I | You need to not do this to me at work it only upsets me

L . . PMUTCH0)

262 ilnstant Messages 11612014 1.08:1% From: I  ;/ how much you

2 PH{UTC+D) Hurt me whan k}rou

R o o ) ..__|Sald you wouldn't [eava here, even if § couldn't stay

252 [Inslant Messagos 711672014 1:07:19 From: I ) =o't 50 you need ta bo strong for me

3ol L _|BMUTCHD) - iy

262 |lngtant Messages 612014 1:07:12 From: I | ~nd | need you to show me you love me and are sorry for how avidul

Fi____ - . |PMEUTCHD) yau hava bean o ms

252 |Ins:ant Massages 771612014 1:08:30 From: I |Bwtyou

5 .. o |PMUTC+0} Don't <o the same for me

252 |Instant Mossages 111812014 1:08:30 from: I | Right. Thanks. 1 ahways talk fo you

6. L |PMIUTC+0) ) When i'm at work

252 |Instant Messages 711612014 1.08:05 From: +J N Soiry | have to work and E canl ba on my phona teday

7 PM{UTCHO)

Enclosure 7

Appoliate Exhibit

Page...t b of 5

7. For ldentification
—pages)

g




178 {instent Messages 711912014 2:00:34 From:T— l wani answers then you can vot in hell with youwr dirty whore your so

3 AMUTC0) P . d wilh

179 {Inslant Messages TH912014 2:00:28 Frooe: N v her ol call her and sea where she's at just be done this Is sick

4 AMUTC+0} - : :

179 |instant Mossages 171812014 1:69:33 From: 4 | That makss so much sanset

5 AUTC+G) . .

179 [instant Messages THO014 1:58:02 Frorey: Yourre pushing s causing

& AMUTCD) . . }

179 |Inslanm iessages 192014 15751 From: N 1 dare you

7 AMEUTCROY ) _ - _
178 {Inslant Messages 1972014 157148 Fom: I Okso lsave me then

B AM{UTCHD) ] . o e

179 lipsiant Mossages TIeR20i4 1:57:20 From: N Al want is answers, Then Fm ﬁona

] ARMUTCHD B e o ]

180 {instenmt Mossages 71912014 1:57:20 Froa: JJ I  [Fuooy how you sald you don't want to 1056 ms & few hours ago then

¢ AMIUTC+0) ] treat me like Wis —

180 llnsient Messages 7912014 115720 From: I  §f svee as hel! don' deserve s. You !uck!ng sald you vould be hera

1 AMIUTCHO) . land fixmy fence, Then youfisand endup ata barwdthher o
180 {instant Messagos 71912014 1:57:20 From: I | You know it's sl your faull

2 AMIUTC+0) _ . e ——.
180 {instent Messages 92014 1:57:20 Frory: N Nope. You're being an ASSHOLE caused this

3 AM{UTCHD) o ) N
180 iInslant Messages 711972014 1:57:18 F:om: Wowr, You are belng a prick end daserve tha vhoma

Fi_ AMUTC+O} . B L _

180 Jinstant Messages 7719/2014 1:56:58 Front: I | 'vou dont desarva sccond of my Hima acting like you are and you won't

5 AMUTC+E) gatil ) _
180 jtnstznt Messages 7H92014 1:58:18 Feore: +j I [Ckswo

8 ARMPITCH n
180 {Inslant Messages 771972014 $:55:18 From: I | Then vy still call if Fon such a llar plece of shit you're proving my polnt

7 AMUTCHOY toaT i
188 |Inslant Messages 745012014 1:55:12 From: I |t desorve to knovr why you aro a fucking tar and why you did this to me

] ARUTCHD fonight

180 Itnstant Messages 71912014 1:55:12 Frons: ] (' suce the commands would fove 1o know you twao are commuling

g AM{UTCH0) aduilery

181 Inslent Messages 71012034 £:55.12 From: I [} deserve ansvicrs you fuckly asshofe

L AMUTCHD)

181 jinslant Messages 711942014 1:55:12 From: I | Sad youre pian of getiing back willh hier wilt ba ruined

1 AMIUTC+0} |
181 |instant Messages 7419/2014 1:54:44 From: I | /Ard even that's a stetch

2 ARUTCH

181 insiont Messages 711972014 1:54:38 From: I |1’ nctanswering again 1 your calm

3 _ AM{UTCHD}

181 iInslant Messages 71912014 15323 From: I (¥ iots vhat v need fo think

4 AM{UTC+0} |
181 |Inslant Messages 71072014 $:53:04 Fom: I | Yoo fucking sald you vould call

a AMUTCHR

181 i{instant Messages FHS2014 15304 Feore: Liar

6 . AMIUTCHY) .

181 jinslamt }gssages 71912014 +:52:42 from: N Ok sure

T AMIUTCHO}

181 instant Messages 711912014 $:52:08 from: R |Go ehead

8 aMmuresy -
181 |inslant Messages 711912014 1:50:58 From: I &« she cheated on yau 50 raybe she fikes thal sort of ihing. She was

9 AMUTCHD) obviousy {rying fo gat with you whon sha's fucking MARRBIED

182 jinslant Messages 7H2014 1:50:34 From: I ' sure she will lova the texis from you tafiing me how much you lova

o] ] AMIUTC+D) _ime snd Fm the kove of your lile o
182 |Inslant Messages 711912014 1:49:24 From: I Thouohtyou were laaving me

1 . [AM{UTC+O)

182 |Instant Messages 7159/2014 1:49:04 from: N o«

? - . [AMUTC0) L )

182 {instant Messages TH02014 1:48:48 Feore: I | deserve answers. Fuck you

L AMUTCHD} ] ) B N

182 |inslant Messages 7102014 1:48:48 From: I | Wov. Are you fucking Kidding me

4 ] B o IAMUTCHD) o -~

182 |Instant Messages ?119,*2014 1:48:48 From: I |50 you can give them to me of vihore can, Then your litie plan o

5 ) AMUTCH0) o . getting back vith herwilibarvined _ . .
182 [Instant Messages 7!191‘201 4 1 148:21 From: I | Sood Lo know you are okay to eat.

L} . AKUTCHY) . [ . - —_ —
182 {Instant Messages 71912014 1:48:13 Fror: N Bot I'm the crazy ons, You are fucking lying

7 AMUTC+0) . B
182 {instant Massages 062014 1:47:04 From: I ' catin gimme a minute

8 . AM{UTC+0} . . _
182 jInstant Messages 7/19/2014 1:48:40 From: I i1 been over 30 minutes, You sald gimme a minule 36 mintules ago

g AMUTC0} ) ]
183 {Instant Messages 7H9/2014 1:46:40 From: I 1 desorve answars

[\] AMIUTCHR

183 |inslant Messages 711912014 1:46:27 From: I | You're acling shady now and you Hed abeul calfing, Its been well over

1 AMIUTCHD) 30 minutes

183 |{Mnstant Massages 71912014 1:45:58 from: I | Go ahced Fm not kiding anything

2 AM{UTC+0)

183 ilnstant Messagos 71072014 1:44:03 From: I | Cotin her aowv. Then I'tm caliing the bar you're at,

3 AMIUTC+O} -
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HEALTH RECORD _| CHRONOLOGICAL RECORD OF MEDICAL CARFE
Active Medications
Astive [Medicatlons Stajus Slg Refllls Left Last Fllled
DIAZEPM{-B( SME TAD Ackive 1 TABLET AT DEDTIME  HR 20 Jul . ..
- — - - MAY CTUFSE DROWTINERS 2014
RAHITIDINE-~BE0Q 150MG ThbB Active ThREE OME THICE DAILY 3 of 3 23 Jul
2160 R¥3 2014
OHEPRAZOLE- - PO 20MG CAPR Aclive T2 GAP PO DAXILY (130 2 of 3 23 aul
RF3 C2014
OMEPIARGLE- - Z0MG CaAP Active T1 CAP PO QD 490 RE3 2 Of 3 19 Aug
2013
RAMITIDIRE--PD 150HG TAR Actlve TOD 4150 RF3 3 of 3 19 nug
2013
OT 125 2 0 ED

30yo ad female hore atated si'.e was senl lo have her dghf anw be checkad
Hed disagraonant wilh boylrdend on Saturday{ Posassel} and she sald he closed tha car doar on her right anm

Thers were paople by the lake where they sre { mother with kids) bul when thay heard disagreamant hay el according o
palieni

She called G141 but she sald ho grabbed her phone but somehow Bourne pollce sill was able to come

Slaled boyfriend smilad whan Gourns pollce came becauee he knew them/agsaciation with them

Sha was Laken to Falmoulh ER, xray dong and was {old no fracture noted

Patlent with boyfriend for & inonths now

[Danlea rape buf sialad lwice In past Jie has forced har to hava sexual ralations with lm

Difficuily slaeping , very amdous , staled sho dooo have dilficulty lrusting people { since the Incldent)

Slated ahe went {o court loday and therd is reslraining order for im for 12 monlhs

Sha sald she wes Lokt to fill poperwork

Admits Jeefing fred and staying now with frlends, afrald of boyfriend and his friends

Boyfilends name iz Tom Randelf accarding lo pallsnt

She sald her beyirlend lives close to her houso and the bar they freguenlly go to are also cloe Lo her houso

Cumenlly on 2 weaks of leave

Vitata not faken as pallent prefers nol to be scrsened

Right arm In slibg swelling and brulsing area Imniediately below nlbow
Was given hydrocodone by ER for pain

Provikls valiin Smyg at bediime as neadsd may cause drowsiness

She has conlactad chaptaln (she was laxling him when | came in he room)
Patlant during this visit dfd not exprees suicldal or homicldal ideation

shio I silli-LodkIng fofward 16 Eompletng Rar NIRT oliysical soon

! will call her loday 1o check enca she is at frlends homs{ called pallent 7-28-14 at 453pm:  confirmed pallent Is gafe at her
triend'a home- advised nol to travel by heraclf if she doos not feel oafe Iraveling aloné)

Called patient 207 7-29-2014 to check H'pntient is safe, she said she is safe , had some sleep the valim given
yesterdny helped , ate some also, informed her also | will calt her again o ¢heck on hev safety,

Called patient today 7-30-2014 she is sale, anly has 2 tableds et  valinin) which helps her get some res(

Prefers not to come 1o base do plek preseription and just sead 10 Tocal pharmacy, she said CVS i Frlmouwth so 1
stated [ will cpH her baek to pat nuinber fhoms her,

Called her back mut she provided number for CVS In Falimouth and 1 called spoke ta Kate and | was given their Fax
wachine nomber T faxed preseription for Vakium 3 g #15 | Tablet nt bedtine o3 needed may cause drowsiness

Called patient today 7312054 231 pm no answer , will call again later

1 ealled yient again today al 315pm and (et message on her voicemail , she called back and she is at pharmacy
CVS was tuld o carly to renew (only got § (nblels of valivm on her visit with me), instend she will come in clinie
tomorow at 0600 and wweet mo af back parking Tol to plck preseription

8-1-14 patient came this morning to pick medleation Yakium Smg 1 tablet af bedtine s needed may cause

e drowsiness #130 dispensed from pharmuacy ( 1182 Keeton), she said she was able fo steep 2 hours last night
Names —

FMPISSH:
DOy
14

R Staeus:

[Bstunpce:

Sex: I’ SronsarfSSM;

e Tanrk: PETTY OFFICER SECOND CLASS
01 Ang 1983 Taw: [ Unit: €A AISTA CAPE COD
USCG ACTIVE DUTY C8: Outpt Ree. R

SWS: PCM;: PACIA-RANTAYO,PRECIOSA
NO LECAL Tel. PO

THIS INFORMATION 15 PROTRC TR BY THE PRIVACY ACT OF 1924 {1N.03-51) UNAUTDORIZED ACCESS

CHRONOLINGCAL RECOWD OF MEDICAL CARE HTAMDARL FORA SO0 {HEY, 5}

' pvseriteeed Ly GiSA aod BOMB

O TIHS INFORMATION 15 A YIOLATION OF FIDERAL LAY, VIOLATORS WILL, OF PROSECUTED.
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HEALTHRECORD __CHIRONOGLOGICAL RECORD OF MEDICAL CARE
28 Jui 2084 1551
Pacltlfyr  Cligley CAPE €O PRIMARY CARDL l’rt_wl{lcr: FACIA-RANTAYOPRECIOSA

Patient slated her family coming over fom New York as it is her birtlulay today, will be in tewn unlil Stwlay

8-4-20 |4 called loday paitest plione Just rang ( 8 14am) but [ did uot left message — § am zhmkmg patient is stili
_ tsleop [ will calthier lter

8-3-2014 enlled patient this morning 827anm she siates she ks snfe, nquired I there s something we entt do For her
{oday , she stated none at this thne,
Calleq| putient today 8-6-2014 reminded patlent needs 1o see us for duly status , she snid she will eall ond mnke appt

P WY IA-RANTAYO,PRECIOS 014 1556 DT _
1, CONTUSION WITH INTACT SKIN SURFACE - FOREARM RIGHT: tpurposely did
not place my notes in PGUI untif today 8-6-2014 due to sensitivity and since incident
only occured recently and trying to avold somebody accidentally cliking on patients
éncounter | { however kept & daily note as events cceur

. itton Writle: PACIA-RANTAY =CICSA @ 05 Aug 2014 1634 EOT

Slck at Homn / Quarters - for

Foliow up: as nesded with PCM, - Conmamts: pationt not given duly status chil a4 olia vbe on teave on day of visit and unti this
waok { voak of B4atigust 2014 {o 08 sugusi?14) bul ndvlsed to slay home

BDiacuesad: Dlagrosls, Medication{s)/Troniment{s), ARemalives, Poltentlal Side Effucts with Patlanl who indlcsted undaralanding.

8lgned By PACIA-RANT@}'O,PREC!QBA (Physiclan, Alr Stallon Cape Cod) @ 96 Aug 2014 1034

~ame: I

Box: F Sponsor/SSN;
rverss: [ Tel 1 Ras: PIITY OFIICER SECOND CLASS
3008 OF Aug 1983 Tel W Unik: CU AIRSTA CAPECOD
PO USCG ACTIVE DUTY S Ootpt Ree. R
M Sinlts: SwWS FOM: PACIA-RANTAYOPRECIDSA
nsurgnees  NO LEGAL Tol, PCM:
| =) = A
CHRONGLOGICAL RECORB OF MEBICAL CARE SIANDARD FORM 600 (REY, §
TS INFORMATION [S PROTECTREI AY 'THE PRIVACY ACT OF 1924 (P1-03-570) ONALTFIOMIZED ACCESS t'reseeliied by GSA pad JCAIR
TOTHIS INFORMATION 15 A VIOLATION QEFEIRAL LAW, VIOLATORY WILE BE PROSECUTED. FERMEIL (47 €918 26945508
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UNCLASSIFIED/FOR OFFICIAL USE ONLY/LAW ENFORCEMENT SENSITIVE
Public Avallabliity to be Datarmined Under 5 U.S,C. §552

Coast Guard Investigative Service

- ——-—-Actlon-Report-#

_ACT-2014-10-004187

. Action Report Details
Locatlon.
Reportad Date:_

o i0/07/2014 13:35
_ Reportur_l_g Agent:

‘Related CG Area: ATLANTIC AREA

WOOGD, DALE o Approvlng Offical:

~ Relatod GG Unit: NC CG AIRSTA ELIZ CITY ~ Op Namae:

. Refated CG Type: AIR STATION N Ré[amd_FlR:
Rolated GG Districi: DISTRICT 05 Actlon Recorded: AUDIO AND VIDEO

Related MISLE o COIS Roglon:
~ GGIS Self Intiated: ‘(ES ) InaI(ler Threat Incident:
_ OlGReferral #: 016G Miec #
Synopsle:

ON 10/02/2014, CGIS CHESAPEAKE REGION INTERVIEWED (V) KENNETH ADAMS WHO REPCRTED HE WAS BATTERED BY {S)

Action Report
Aotlen-Type Actlon-Bate: — - - - — -Approval Btatus - - - -+ - -
INVESTIGATIVIZ AGTION REPORT 1040712014 APPROVED

Hale Crlme |:]

... Romestic Violance: []
J_b}\N_FRE!\Ul BRIAN

Cals CHESAPEAKE REGION
GGIS CHESAPEAKE REGION

GG!S Ofﬂce:

| OURING THEIR RELATIONSHIP WHILE STATIONED AT AIR STATION GAPE COD, MA

' Assoclated Names

Action Report/Name Information

Involvement: VICTIM
Linked Name:! ADAMS, KENNET][ 5

Actlon Reporf/Name information
lnvolvement SUBJECT

Linked Namo S

Action Report/Name Information
lavolvomant;

Linked Name: COLLINS, JAMES

Action Report!Name Information
~Iwvolvement: PERSON WITH KNOWLEDGE
Linked Name: GOMEZ, KELVIN

Actlon Report/Name Information

Linked Name: LYMAN, RICHARD M.

_PERSON WITH KNOWLEDGE

Involvemeont: PERSON WITH KNOWLE[_)_GE_

Juvenlle At Time: [

Juvenile At Time: [[]

Juventle At Thme: [J

Jluvanile At Time: []

Juvenile At Time: [

I FGAL
APPROVED CcOPY

UNCLASSIFIED/FOR OFFICIAL USE ONLY/LAW ENFORCEMENT SENSITIVE

Print Date . 12/01/2014

Fubfic Availabllity to be Determinad Under 5 U_S.C. §552 S

Page 1 of 2
_For identifieation

rages)

Appeilate Exhibit .

inclosure
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UNGLASSIFIED/FOR CFFICIAL USE ONLY/LAW ENFORCEMENT SENSITIVE
Publc Avellablitty to be Delermined Under 5 U,5,G, §552

Action Report# Actlen Type Actlon Dato ' Approval Status
ACT-2014-10-004187  INVESTIGATIVE REPORT ~ 10/07/2014 APPROVED
Cronted On: 10/07/2014 1427 Title: INTERVIEW OF (V) KENNETH ADAMS

_________ __Reporting Agant: WOOD,DALE ... Particlpating Agent: WILLIAMS, JOtN =
Narrative: '

following Information » He wae statfoned at CG Alr Station Cape Cod from 2068- 2013 and met {S} while at CG Alr Stetion
Cape Cod in 2012, They starting a dating releflenship and in August 2012, he and (S} rented a house togethar at 237 Old Mills Rd,
Marstons Mills, MD. » Shortfy affer moving in togather, (8} flled a complalnt against the night supervisor aver har duty secilon for
unfair treatment. He noticed {(S) i} steried to come home from work end was oxtremely stressod. » One day In August or September
whan {S)-tlo ratumned homeo from work and an argument slariad bolwesn them. (S} shoved him in the ¢chest with her hands and
after he furned arolnd and walked away, she shoved him in the back. He left the house and wille he was gone, (S} [ threw o of his
longs out of the residence on to the front yard, ncluding his dog. He called 911 and the Barnsteble Police Department reaponded to the
rosidenco. The police ook no action but he left the resldonce to avold further Issues. He doss not recall what starled the argument. « On one
occastan, he reported fo duly wilh scratchas on his face, which he got from (S) On another oceasion, he reported to work with &
Liack eye from when (S) struck hin: during an argument, {PK} Kelvin Gomez and {PK) James Collins had noticed the lniudes and told

On 1040212014, S/A John Willams and | inlervlewed (V) Kennath Adams, at the CGIS offlce Base Elizabeth Citi, NC. {V} Adams provided {he

him to report to (PIK) Richare Lyman. He reporled to {(PK} Lyman and the Command Master Chiof of {ho Alr Sieiion that {S) had been
getting viclent vith him while In the rejationship. He does not recall the Commeand Master Chie®s nume, + He noliced that thelr refatlonship got
worse ovet tline espacially towards Dacember. During erguments, {5) would baconte very angry and violent with him, He was unsure
why (S} would always lash out al him s0 he degkled to live In the garage and steep on an air mattress. » Durlng an argument in
Decembor 2012, (5) hecame violent and began to hit him, The Bamsiable Pollce Department responded to the residence and he
flled a report. He an latar recelved notices in the mall to appoar In court for assatli and battery, The court dismissed the case
since neither parly wanted to press charges. « Afler the Desembsr argument, he moved Into {PK) Lyman's residence untlt he could transfer to
Air Station Elizabath City, NC in March 2013, » During the course of thelf livein relationship, (S had thrown shoes, a galion Jug of
water at him, struck him, acratchad his face, and gave him u black sye . + He nevar struck {8) uring any of the arguments, but he
would only aitempt to reatrain her from hitting him, » {S)F never accused him of sexually assaulting hor to the polico or anyons slse.
He and (S} having consehsual sex during {he time they fived tegether. + Ha stayed in touch with {S) after e moved out
because he was paying for helf of the rental hotise exponses. (S} texted a message that she wauld press charges of assault and
baltery against him If he did not pay half of the house expanses, * [n {he summar of 2013, (5} came to his Ellzabeih City resldence
uninvitad. (S} told him she destroyed his things bacause she was mad, (8) also came 1o his residence while she attendsd
tratning at ATTC Ellzobeth Clly. She wantod to help him replace everything of his she throw out whaen they lived together -He fait
uncomfortable hat (S} kneyy where he Hived so he afayed wilh (FK) Dallas Prudent uniit {8} fraining was over, « In August
2014, he got a new cell phone and a new phoene number. He doas not have his old cell phone that he used while in the relationship with(5)
{V) Adams providad a voluntary written statoment {Soa Attachment). (V) Adams was provided the contact Information fo CG Work

A e, The.interview was video/audic.recorded with-the-Case-Grackerrecording system-and burned onto-a-Digital- Video-Plac{DVD}-and-placed-|——
| into svldence.

Agent: WOOD, DALE _ Invelvement: REPORTING AGENT

lnvestigative Howrs: 6,00 TravelHours: 000 Intel SupportHours: 0.00 TotatHours: 600

Agent: WILLIAMS, JOHN .. ... [nvolvement: PARTICIPATINGAGENT

. Dwestigetive Hours: - 400 TravelHours: 000  Infel SupportHowrs:  0.00  TotalHours: . A0
Grand Total Houra: 10.00

ustody ftems

| Action Related. L e e L
BarCode#  Property Type Category Status. _ Recelpt#
CV(-20144-10-000591 RECORDING (AUDiDNlDEO) CHECKED IN 3818072

_Action Refated Cases -~ -
Caa_eManagomentiD Case Type Da(eﬂ'imei_ogged

Investigation Status  Frimary  Commants

CSE-2014-07-000250 CRIMINAL 07262014 08:09  OPEN PENDING abDJt [ {\V} ADAMS INTERVIEW
INVESTIGATION
LEGAL
APPROVED COFPY
UNCLASSIFIED/FOR OFFICIAL USE ONLYAAW ENFORCEMENT SENSITIVE Page2 of 2
- Page2of2

PrintDate: 12/01/2014 Public Avallability to be Determined Under 5 U.S.C. §552 |
| oy [dentification

L pageds)

Appeliate Exhibil d
Fage_y afl




UNCLASSIFIED/FOR OFFICIAL USE ONLY/LAW ENFORCEMENT SENSITIVE
Public Aveilabilily to be Determined Under & U.§,C. §552

Coast Guard Investigative Service

Action Report

Action.Report#_ ...____ . _ ActionType... . . ActlonDate_. ... _ApprovalStatus_ . .. . . .
ACT-2014-08-001541 INVESTIGATIVE ACTION REPORT 08/05/204 APPROVED

_Action_Report Details_” e R
Locatlon 3025 CRANBERRY HIGHWAY EAST WAREHAM MA

R9|Iwrlad Date 08!0a!20]4 1441 _ L o - HateCrima I:] ‘ Domosilc Violunce' |l

_Reporting Agont: MALLETT, PETER o Approving Offical:  HOYLE, KELLY

Related CG Unit: ) _ o _ _ o _ Op Name:

Relatad GG Type: - -_ _ o o ~_Related FIR: NO
Related CG District: DISTR!CT 01 o _ Acllon Recorded: NO o

Related GG Area: ATLANTIC AREA o ... . . GaisOiflce: CGIS NEW ENGLAND REGION o

Ro_latéd MI[_SLI_E # o ) N CGIS Reglon: CGES NEW ENGLAND REGION
CGI3 Seif Initlated; NO o ) o . Insltlor Threat Incldent: NO

Synobsls:

ON 08/05/14 1 INTERVIEWED (W)FOURNIER,

; Associated Names .

Action Report/Name Information
. _'_Involf.remel1t‘ NTNESS— . .- . . I. - B . .._._.__. . -I. '-T'.— . . ;—-—I..._. .. .:.——-—I-_I. ,._.___ - — 3
Linked Nama: FOURNIER, KIMBERLY A Juvonite At Time: [

Action ReportiName Information
1nvo[vemant SUBJECT

Linked Name: RANDOLPH, THOMAS J Juvenlle At Timo: [

Action Report!Name Information
Involvemont: VICTIM

Linked Name: | Juventle At Time: []
| Narratives For Action n . _
Creaied On: 08/05/2014 15:08 Tlﬂo SEARGH FDR{W}FOURNIER )
Reporting Agent: MALLETT, PETER ) _ Parﬁclpatlng Agont
Marratiye:

On 08/05j2014, { telephonlcally contacted the Massachusetts State Pollce to seek assistance In identifying he potantial withess who dialed 8-
1-1 raporting a domestle allorcalion botwoen (SiRendolph and (V_ on 07/26/2014, I was contactod & short ims later and providad
tha talephono number of the reporling source who callad the 9-1-7 operating center at 1028 hours on 07/26/2014 reporting a domastlc
altercation. | subsequantly ran a GLEAR report on the provided {elephone number. This search revealed the caller's identity as Kimberly
Fournier. (W)Fournier had a listed address in East Wareham, MA.

LEGAL
APPROVED COPY

UNCLASSIFIED/FOR OFFICIAL USE GNLY/LAW ENFORCEMENT SENSITIVE
PrintDate:  11/25/2014 Public Avallabllily to be Determined Undor 5 U.5.C. §552
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UNCLASSIFIED/FOR CFFICIAL USE ONLY/LAW ENFORCEMENT SENSITIVE
Public Availabllity to be Datermined Under 5§ U.5.C. §652

Actlon Report # Actlon Type Action Date Approval Status
ACT-2014-08-001541 INVESTIGATIVE ACTION REPORT 08/05/2014 APPROVED
Greated On: G8/08I2014 06:41 Title: “TELEPHONE CONTACT ™
Roporting Agent: MALLETT, PETER L o Paﬂlclpatinu Agm\t
{ Namratlve: _ R

On 08/052014 at 1320 hours ] lelephonlca[ly contacted (W) Kimbedy Fournler to arrange an Interview. Foumnter called me back at 1350
haours. Fournler sald sho was ]n the middle of a family emergenay but egreod to speak briafly by phono and to sit down for a formal interview
at a later date, Fournier recallad arsiving at Piclure Lake lhat Saturday morning and vAthessing a male and a female arguing in the parking
area near the beach, The unldentified femals was slanding near the deor of the un!dontified mates truck. She could not hoar what thay wore
arguing abouit but it was clear the female did not want tho male to leave, Fournier recalled overhearing the male state something
approximating elther, "Gan you just move so | can [eava?" or "Just ief me go," Fournier could not recall if the femals had her arms in the
window of the truck, but sald it was clear to her she was attempling o prevent him fram leaving. She also witnessed the female place her foot
In front of the rear drivers side tire as the truck was altemnpting to move forward. She specifically recalled It was the female who placed her
foot In front of tha tire vice the truck moving forward towards her foot. At short ime later, Fournler racalled hearing a scream , the famale's
volce saying, "Owi" and then she saw the fernale running to her car. Fourntar did not withess any Interaction batween the two immediataly
ieading up to the scream. The male then lofl in a hurry but returned almost immediately and parkad near the fomale, Fournter than called the

|_nolice, reported the Incldent and feft the area with her childcern. The telephone contact ended at 1400 hoyrg,

Agant MALLETT PETER L Involvament _REPORTING AGENT B R
Investigativo Hours: 1,00 Travel Hours: ___2,{_)_0__ Intol Support Hours; 0,00  TotalHours: ~3.00
Graid Total Hours; 8.00

ActionRe!atedCasea - N . N
CasoManagemantlD CaaeType Date/Time l.ogged  Invostigation Status Pr_I_mary Commoms

CSE-2014-07-000250  CRIMINAL 07/28/2014 08,09  OPEN PENDING ADJUI [ TELEPHONE CONTACT WITH
" INVESTIGATION (WIFOURNIER
LEGAL
APPROVED COPY
UNCLASSIFIED/FOR OFFICIAL USE ONLY/ALAW ENFORCEMENT SENSITIVE
PrintDate:  11/25/2014 Public Availability to be Detarmined Under 5 U.5,G, §652 e ],’?f’*id( of 2 ation
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From: K AMT2
Sent: Monday, March 82, 2015 2:32 PH
To: Ehlers, David M CAPT
Cc: Ash, AnnaCarrie M COR;
Subject: PCS Reguest-AMT2

Wunder, Kismet R LCDR; Cardona, Leslie S CIV

Captain,

As per my instructions, please accept this email as my request and my
reasons for an expedited PCS transfer and a TDY in the area until the transfer
happens. Origlnally, I was slated for a one-year extension at Air Station Cape
Cod, but after recent events, I believe relocating is in my best interest.

After dealing with the traumatizing events of being attacked, my Air
Station was a safe haven and my job provided me with a positive outlet to focus
on. That is no longer the case. I do not feel safe returning to work at Alr
Station Cape Cod. After being domestically and sexually assaulted, I went to my
command for protection, support and help. But instead of protection, my command
alded in the decision to move my attacker back within my proximity and on
multiple cccasions neglected to let me know when my attacker was on base, I
begged to have the attacker moved away from my immediate area for safety reasons,
but I was told that since "he hadn't hurt me in months, that I should feel safe".

~ Instead of support and concern for my well-being, I experienced a series of
avents 1involving my command not supporting we and ultimately me feeling like I
was in a hostile work environment, When my command grounded me after I reported
a fellow co-worker's harassing and bullying behavior towards me, there was no way
that I could continue to effectively serve at the Air Station.

After I was grounded and lost the ability to perform my duties, I feel into a
depression and physical illness that has been hard to overcome. The emotional,
physical and mental distress caused by Air Station Cape Cod's command has had a
crippling effect on my life. It was recommended and documented by tweo doctors
that the hostile wark environment is toc toxic and dysfuncticnal, and if I remain
in this type of environment, it will further damage my health,

I would like the opportunity to delay my expedited transfer until the
normal transfer seascon, such as May timeframe, for the reasons below,

-I am finally speaking with a therapist about not only being attacked, but about
the mental damage that the command has done to me. For very obvlous reasons, it
is hard for me to trust. I feel that starting over right away after I finally am
receiving treatment would be detrimental to the progress I have made. A few month
delay would contribute greatly to my emotional health,

-1 also have a huge support system here, which is what I need right now to try to
overcome what has been happening to me. My family's support is essential to my
well heing.

-5adly the stress that I have been under has affected my physical health, so I
need to get my stomach issues resolved and I am being treated by a
gastroenterologist in the area,
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-Due to retaliation from the hostile work environment investipation, my last RPQ
was not signed off. I would like to get that resolved and be eligible for my SWE
before I move out of the area.

-There are topics that need to be discussed in person for the multiple CGIS
investigations and with the Bourne Police Department.

-A lot of my belongings are inaccessible due to massive amounts of snow that has
blessed the Cape Cod area., It would also be impossible to get a moving truck down
my small street. '

-It is very important to me to not stand out. Arriving at a new air station
before it is even remotely considered transfer season would immediately ostracize
me and in my weakened state right now, that will further damage my psyche. I want
the best possible situation to geo into so I can continue my c¢areer and hopefully
restore my faith in the Coast Guard.

If my request is approved, if possible, I would like to be temporarily assigned
to a unit other than the Air Station,

For all of these reasons, I am requesting an expedited transfer to Air
Station New Orleans. My higpest reason for that is the support system I will have
in that area. I have family and close friends that are in that area. I have
worked very hard to assimilate to the H6¢ airframe and community. But due to the
incidents at Alr Station Cape Cod, I no longer feel I will ever get a far chance
at any H60 air station., The aviation community is obviously very small, but the
H6@ community is even smaller and I know that any HE6@ air station I go to will be
briefed on how I brought up all the glaring problems at the air station and I
will be immediately labeled. Although I loved my time on C-130's, I am most
content working on helicopters. I would like the opportunity to continue to work
on a helicopter platform. I have been through an airframe transition before and
guickly fulfilled my air crew and maintenance duty requirements. I feel that Air
Station New Orleans will give me the well deserved opportunity to have a fresh
start, the chance te get far away from the toxic environment I am in now, and
most importantly the ability to completely heal,

Thank you for your consideration of this reguest,

V/R,
AMT2
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AREA REVIEWS

Pathways to False Allegations
of Sexual Assault

JESSICA ENGLE, BA :

Deteivipient of Clivical Psychology, University of Nevada, Reno, Neveda

WILLIAM O'DONOHUE, *hD
Degxartmerit of Psychofogy, Unteensity of Nevadn, Reno, Nevodo

Not all allegations of sexual assauit are true. Unforiunately, there
bas been little work on understanding the prevalence of false alle-
gations or pathways to these. This paper proposes 11 patbways to
Jaise allegations of sexual assaulit: (a) lying, (D) implied consent,
(c) false memovies, {d) intoxication, (e) antisocial personality dis-
order, (f) borderiine personality disorder, (g) bistrionic personality
disorder, (h) delirinm, (1) psychotic disorders, () dissoctation, and
(&) intellectual disability. These patbiways originate in the psycho-
logical diatheses of the individudd. Further research is needed into
the frequency of these pathways, ways to accurately detect these,
and whether other pathiays exist.

KEYWORDS  false allegations, sexval assault, psychologtcal peth-
ways, rape, lvhig, mental disorders

In many scxual assault cascs, there is lttle, if any, uncquivocal physical
evidence of a crime and no third-party cycwitnesses to bring decisive tes-
timony to the event in question (Binder & McNeil, 2007), complicating the
task of discerning the truth of a claim. Without clear physical evidence, the
decisions of the legal system are based merely on the relative credibifity of
the narratives of the persons involved. In addition, physical evidence can he
ambiguous: Medicat evidence may allow a determination of whether inter-
course occurred, and perhaps whether the intercowrse was “rough,” but not
whether that sexual contact was consensual, Thais, in cases such as these
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that lack clear corroborating evidence, an understanding of pathways to
fatsc allegations may be uscful to help determine the accuracy of the claims,

Binder and McNeil (2007) presented several civil cases in which the
alleged perpetrator of sexual assault and/or boundary violations complctely
denied all wrongdoeing, and there was no corroborating evidence to help
verify the claims of cither party. The authors contended that in cases such
as these, carcfully administered and interpreted psychological evaluations
may provicde a context for allegations by allowing the court to understand
personatity traits, personality disorders, cognitive disability, and psychotic
symptoms that may affect the alleged victin’s allegations. Certain psycho-
logical processes have in past cases explained the tack of carrohorating
accounts between a plaintiff and a defendant. Some relevant psychologi-
cal processes that have been suggested are psychosis, hypersensitivity when
interacting with others, tendency toward exaggeration, and serious cognitive
problems (Binder & McNeil), The authors also suggested that there may be
several additional psychological markers to consider when determining the
credibility of a complaint. We believe that a more thorough identification of
these pathways is imiportant and can be partly achieved by uoderstanding
the role of psychological disorders, as currently specified by the Magnostic
and Statistical Mamial (DSM-1V-TR; American Psychiatric Association, 2000),
in explicating specific motivations and cognitive distortions that may he
associated with false aliegations and malingering behaviors, Some of these
variablcs may interact in a complex manner. For instance, an individuat
with borderline personality may place herself in riskier situations and may,
therelore, have an increased risk of actual sexuat assault, Conversely, as
we discuss below, the individual with bordetline personality disorder may
also suffer from certain key cognitive distortions that lead to [alse reports,
We caution against a simplistic reading of this analysis in that it never is
the casc that becausc a person suffers from a certain diagnosis that her alle-
gations are, thercfore, false. In addition, it can be useful for the forensic
mental health professional to understand these pathways in context with
the alleged perpetrator’s mental health status. Again, no diagnosis woutd
mecan that the perpetrator is guilty of the accusations; however, mental
health professionals can offer expertise in helping o understand the path-
ways to false allegations and false denials. Part of the focus of the present
paper, then, is to bring attention to the dearth of psychological literature
investigating correlates and causal mechanisms of false altegations of sexual
assault and to propose a model specifying the major causal pathways to [alse
allegations. Thesc patnwvays are intended as a model for further empirical
investigation,

Therelore, a legitimate concern about cnumerating such pathways is the
misuse of psychological diagnoses in determining the accuracy of specific
accusations. It is important to recognize that a model that comprehensively
and accurately identifies pathways provides information regarding necessary
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but not sufficient conditions for false allegations, There is no psychologi-
cal diagnosis that alone could preclude the possibility that a sexual assault
occurred, Rather, these generate rival plausible hypotheses that need to be
evaluated to thoroughly cvaluate all the possible candidates for explaining
the allegation, That is, an investigation into a contested sexual assault charge
is more complete and accurate when two overarching hypotheses are con-
siderecl: () This individual with psychological condition x was indeed
sexually assaulted or (b} this individual with psychological condition x is
miaking a false allegation due to condition x (x can be equal to 0). This is
more complete than considering only cne of these possibilitics, Of course,
when no selevant psychological condition is present, the sccond need not be
considered. Tn addition, where there is overwhelming evidence (witnesses)
that make condition (b) obviously false, then again, this condition need not
be evaluated. Other methadotogics such as lic detection (Gruhen & Madsen,
2003) may be used to make asscssments, but a review of these methods is
beyond the scope of this paper.

A person falsely convicied (or even accused) of an alleged crime will
expericnice signilicant psychological, inancial, and social consequences.
Prevention of hoth falsc convictions and false acquittals should be the
utmost priority in any sexual assault case. Consideting the dearth of forensic
research on causal mechanisms of false allegations by claimants, it appears
that this work is needed to offset the bulk of forensic practice that is not
guided by 2 model to understand how false allegations may be generated,
We make no claim regarding the moral equivalency of a true allegation
that is not belicved versus a false allegation that is believed. Rather, we do
suggest that minimizing both of these kinds of errors is a worthy goal,

LEGAL AND CULTHURAL HISTORY OF SEXUAL ASSAULT
IN THE UNITED STATES

1t is no surprise that merely raising the issue of {alse allegations may evoke
tension and unease in some; for some, this question is not politically cot-
rect. ‘To be sure, historically claims of sexual assault were handled relatively
unfairly for the victims both legally and socially. In early America, many
people looked upon rape perpetration as little more than a sexual misdeed
on the level of premarital sex and as an unfortunate consequence of sexual
desire (Block, 2006). Women’s claims of sexual assault were often unfaitly
doubted. In fact, psuedologia phantastica was the legally and scientifically
acknowledged term used to describe a delusional state in which 2 woman
falsely believed that she had been raped (Bessmier, 1984).

Beginning in the 1900s, a public counteraction to the prevailing treat-
ment of rape victims gained prominence, largely spurred by the feminist
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movement (Spohn & Horney, 1992). As a resuli, the nation underwent sig-
nificant changes in the legal handling of sexual assault cases, Sweceping new
faws were adopted in all 50 slates aimed at decreasing complainant attrition,
increasing rates of reportting, and improving the overall treatment of victims
filing complaints. Despite these efforts, recent studics on the outcome of
rape reform laws have shown mixed results about their impact, inclicat-
ing partial cffectivencss at best (sec Clay-Warner & Bust, 2005; Spohn and
Horney, 1992). Furthcrmore, studics on the number of unreported sexual
assaults reveal consistently low rates of reporting to the police, from 15% of
all rapes (Wolitzky-Taylor et al., 2011; Tjaden & Theounces, 2000} down to
5% in some samples (see Fisher, Cullen, & Turner, 2000).

Studly findings bave identificd several reasons for the low rates of repoit-
ing. In a national sample of U.S. women, the most commonty endorsed
reason for choosing not to report was fear of reprisal by the perpetrator
(Wolitzky-Taylor et al., 2011), indicating an cndemic distrust of case pro-
cessing and protection services for the viclim. Among victims who reported
the rape and those who did not, the most {requently endorsed concern
about reposting was the belief that others would blame the victum for the
rape. Indeed, the acceptance of rape myihs, or widely held and gencrally
false belicfs about rape that serve to deny and justily male sexual aggression
(Lonsway & Fitzgerald, 1994), is associated with a higher tendency to ascyibe
responsibility for sexual assault to the victim (Bart, 1980), Examples of eape
myths include the incorrect belicfs that women routinely lic aboul being
raped, that most rapes are perpetrated by strangers, and that only women
who have certain characteristics (e.g., poor moral character, promiscuous,
unsale) are victims of rape (Lonsway & Fitzgerald, 1994).

Given the mixed performance of rape reform lasvs and the persistence
of rape myths, it is no swprise that empirical investigations of false rape
allegations swould be subject to heated contention. Past studies of [alse alle-
gations have been carefully inspected for methodological, definitional, and
idcological mistakes, and many have been found (Lisak, Gardiner, Nicksa, &
Cotc, 2010). The significant variability in estimates of false rape allegations
has reflected these methodological weaknesses, with study estimates rang-
ing {rom 1% 10 90% of all reposted cases (Gross, 2009; Kelly, 2010; Lonsway,
2010; Lisak at al., 2010). These diffcrences were gencrally related to discrep-
ancies between researchers about definitions of terms and methodology of
data collection (Lisak et al., 2010). One predominant criticism of the litera-
ture has been the inaccurate categorization of rape investigation results by
the police, t has been suggested that law enforcemernt agencies have been
known to incorrectly categorize “unfounded” cases, among other cascs, as
“falsc aliegations” (Lisak ct al., 2010). As articulated by the Tnernational
Association of Chicfs of Police (TACP), during police investigations a [alse
allegation may be determined only using the foliowing process:
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The determination et a report of sexuad assault is fabse can be
muade only if the evidence establishes that ro crime was committed or
attcimpted. This determination cast be made onfy after a thorvonugh finves-
tigattion, Flis should not be confused witlt an investigadon that fails 1o
prove a sexual assawlt occureed, In that case, the investigation would
be iabeled unsubstantinted, The determination that a report Is false must
be supporied by evidence that the cssandt did 1ot bappen. (JACP, 2005,
pp. 12-13; emphasis in originad)

“Fvidence that the assault did not happen” must consist of the cxis-
tence of physical or cyewitness cvidence as opposed to the mere absence
of evidenee JACP, 2005). Lisak ot al (2005) compiled fAndings from studies
that addressed the aforementioned issucs of categorization, terminology, and
methodology and placed a narrower estimate of the frequency of false rape
altegations between 2% and 10%. Thus, the most recent, more methodolog-
ically adequate studices have indicated that false allegations are somewhat
rare. However, it is important to note that law caforcement agencies can-
not ahways identify false alfepations during the investigation process, as it is
often the case that little or no physical or eyewitness evidence exists to sub-
stantiate that sex was consensual or that the rape never occusred, However
unconnmon, false accusations of sexuad assault, indeed, oceur, and falsely
alleged perpetrators are thus subject to besmirched reputations, interrup-
tions in important life functions and, in some cases, incarceration, In the
evort that an investigation fails 1o identify a False allegation and the case
proceeds to prosecution, a psychologicaily informed conceptualization of
the ctiology of false allegations could bolster existing evidence that supposts
the falschood of 4 clain,

A Drief description of one infantous and controversial legal case may
help to clucidate the potential contribution of psychological patlsvays of
false allegations of sexual assault and the initial and lngering conscquences
for accused persons, In the following case, the afleped victim never recanted
her claim, and her allegations were never determined (o be False. However,
an understanding of the psychological functioning of the alfeged victim
as considered in the context of available evidence coukd have informed
the investigators about potential motives or copnitive distordons that could
lead the accuser to file a false rape allegation. On March 13, 2006, the
lacrosse tean at Duke University hired two exotic diancers, Crystal Magnum
and Kim Roberts, to perform at 4 house party (Hemmens, 2008), While
at the house, Magnum Fell unconscious for o short while after which an
exchange of insults occurred between the facrosse team and the two strip-
pers. Roberts then drove Magnum to a store where she was dropped off,
After being arrested for public drunkenness, Magnum accusced three of the
Duke lacrosse teammates of rape. The allegations were pursued over the
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coursce of 1 year in which all three men were chargecl with rape and pub-
licly vilified. The lacrosse season was cancelled, and the coach was fired.
According to some, a large amount of evidence was withheld from the pub-
lic that may have cast suspicion on the accusation, all while the reputations
of the three accused men were continually besmirched (Hemmens, 2008,
Setrakian, 2007). DNA cvidence revealed no physical evidence that any of
the three men had raped her. Magnum also came under the suspicion of
the authorities by telling conflicting versions of the sexuat assault. In one
instance, Magnum reported that she was gang raped by five men in the
bathroom; at another time, she reported that she was not forced to have
intercourse with anyone, although the men did pull her from her car and
groped her (Taylor & Johnson, 2007).

The discrepancies in Magnum’s account are considered “core” discrep-
ancies in that they are central details of the case and, thereby, any variation
in these details is considered a strong inclication of a false account of cvents.
Rescarch on the accuracy of emotional memories indicates that in an emo-
tional event, individuals are more likely to remember core features of the
event (e.g., forced intercourse occurred, whether the event occurred inside
or outside) than peripheral features (e.g., which street the rape occurred
on, what perpetrators were wearing) and, in fact, memory for core fea-
tuses of the event is actually enhanced by the emotionality of the situation
whereas memory of peripheral features tends to be poorer (Kensinger,
2007).

It is noteworthy that Magnuny's initial claim that she was raped occurred
when she was being admitted to an inpatient ward for psychiatric obscr-
vation and treatment—a fact that did nor receive much attention by the
prosccution ot others (Taylor & Johnson, 2007). Knowing the details of the
mental health report could have helped investigators determine whether
there were (a) motives for knowingly filing a false allegation or () reasons
why Magnum swould have unknowingly misinterpreted the events that took
place, :

fater, the men were exonerated in what the judge called, “a tragic
result of a sush to accuse.” This rush to accuse should have heen mecli-
ated by a fair consideration of the possibility of a false accusation and
an cxamination of pathsways to false accusations. Despite this ruling, the
case could still be labeled “unfounded,” as the term fulse allegation is often
reserved for cases in which a claimant knowingly filed allegations that were
false; either the claimant knowingly identified the wrong perpetrator, or
she Fabricated the entire event (Gross, 2009). In this case, Magnum ncver
cecanted her claims, and it cannot be determined whether she actually
believed the events occurred or whether she knew that she had fabricatcct
her story. However, an increased understanding of possible psychological
pathways could have helped explain core inconsistencies in her statement
and potential motivations to file a false allegation.
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For the purposcs of our paper, we will define the term false allegations
as either knowingly fabricated or claims Dbased on abnormal information
processing, because in somce cascs, the claimant may actually believe that
a coerced sexual experience occunred in ways that it did not occur. In this
paper, we suggest that some psychological disorders may increasce the fike-
lihood of believing a sexual assault occurred when it did not. Additionally,
some psychological disorders may be related to an increase in motivation to
fabricate an alicgation of sexual assault in an cffort to achicve what may be
beticved are the posilive consequences of a false repont.

PATTIWAYS TO FALSE ACCUSATIONS OF SEXUAL ASSAULT

The pathways introduced in this section require further empirical inves-
tigation and validation. These may not be an exhaustive fist of possible
pathways, although many pathways worth careful consideration have been
inclucded.

Lying for Conscious and Unconscious Secondary Gain

That the alicged victim is knowingly making a false claim of sexual assault is
a pathway that is usually considered, and sometimes this is the only pathway
considered hy key individuals in the case, Humans do lie, and their bes can
be difficult to detect. Often, humans lie because of what they perceive as
the favorable consequences for lying; for sexual assault these consequences
could be

1. the scvere ncgative consequences that the alleged  perpetrator
experiences,

2. sccondary gain from victim status,

3. excusing behaviors or characteristics of the alleged victim (.., sexual
activity, pregnancy, sexually transmitted discases), and

4, financial gain.

In scctions helow, we consider lying that comes out of other psychi-
atric diagnoses (e.g., the chivonic lying associated with an individual with
antisocial personality disorder), In this pathhway, we acknowledge that fying
#lso oceurs with “normal” individuals Goe., individuals who have no psychi-
atric diagnhosis, who scek certain conscquences through their lying). Thus,
the victim knowingly tying about the assault is a rather obvious pathway to
falsc allegations, Deception is difficult to detect, but the alleged victim's his-
tory of truthfulness, current motivations, and gain from the allegations need
to he considered,
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Denial of Consent

A key issue in sexual assault is whether consent was given for the sexual
contact. Consent is complex and, in real-world situations, may have signifi-
cant variability and may be rather subtle and, in general, an intricate process.
Rarcly do sexual interactions begin with individuals explicidy stating “I give
you permission to do x, v, and »” (Hall, 1998). Consent in sexual situa-
tions is often implied, sometimes by the absence of a negative (“She didn’t
say no or move away”) or inferred (“She seems to be enjoying this” or
“We did this in the past so I assumed she was ok with it"). Hickman and
Muchlenhard (1999) found that nonverbal tactics were used mote often than
verbal consent. Consent is thought to involve both knowledge of what is
being consented to and a belief that the person is free to either assent
or not. Thus, a claim of lack of consent can also come from the person’s
“fecling trapped” or “coerced,” which, again, the two parties may interpret
differently, However, mistakes can be made in these situations and given
the motivations of the parties, these mistakes can be motivated (*I want this,
so [ interpret her silence as consent” or “She was free to leave at anytime;
1 was on top of her because I thought she wanted that”).

Understanding whether cansent was given is made more complex by
the fact that consent early in the interaction for a certain kind of sexual
contact is not consent for any and all further sexual contact in that episode.
In addition, consent for the same act (consent last week) is not consent for all
future contact, This complexity led to the infamous Antioch Coliege conscnt
policy that stated that there were multiple levels of sexual intimacy and
every time someone wants to praceed to another level, they must explicitly
ask and reccive explicit verbal permission to procecd to this level (Francis,

1996):

1f the level of sexual intimacy increases duwing gan inleraction Gue., if two
people mave from kissing while fully clothed—which is one level-—to
unlressing for cfirect plysical contact, which is another level), the people
involved nced to express their clear verbal consent before moving to that
new level. If one person wants to {nftiate moving to a higher level of
sexual intimacy in an interaction, that persown Is responsible for getting the
verbal consent of the other person(s) involved before moving to that level.
(p. 137)

This policy was critiqued on the grounds of its impracticality, but it
raiscs the question how explicit and how often does consent nced to be
conveyed? This ambiguity creates a pathway for a false allegation in which
the alleged victim engaged in behaviors that can plausibly be interpreted
as providing consent, but the victim herself may not undetstand or realize
this. Thus, a false allegation can arisc when it was recasonable to believe
conscnt was given but the alleged victim falsely believes that it wis not,

Appellate Exhibit. &

ol

yar Idesitication

- opanel)




Downloaded by [George Mason University] at 07:15 21 February 2016

Prathwoys to False Allegetions 105
In this situation, the controversy is not whether sexual content occurred but
whether consent for this sexual content occurred.

The final level of complexity regarding this pathway occurs in the
attempt of professionals involved in the case to accurately understand after
the fact the details of whatever consent process did or dict not take place,
Ry its nature, this will gencrally be a “he said, she said” matter in which it is
very difficult to resolve conflicting claims. However, much can ride on the
heuristics indivichials usc to resolve this indeterminate matter.

A False Memory

The theory of repression, according to Freud (1910), posits that traumatic
memories can be pushed out of conscious awareness and essentiatly forgot-
ten for long periods of time. Though some psychologists argue there is a
lack of empirical support for the theory of repression (Loftus, 1993), many
psychologists do believe that repression is a real process by which memo-
ries can be forgotten and fater remembered (Boag, 2010}, One psychological
process that may resemble repression is false memory.

The existence and prevalence of repressed memories fs a source of
controversy (McNally & Geracerts, 2009), and yet rescarch does exist demon-
strating the successful implantation of labricated memories. In onc of the frst
studies on the implintation of false memorics, participants were given short
narratives of childhood experiences, purportedly obtained from relatives,
and asked to try to remember these experiences (Rollus, Coan, & Pickrell,
1996). Participants’ relatives were contacted and asked 1o provide childhood
stories about the participants, However, rescarchers created one fabricated
narrative: The participant, at age 5 or 6, had been lost in a public place (c.g.
a shopping mail) for an extended period of time and eventually rescued.
Participants were encouraged to try to remember both true and fabricated
events over the course of several weeks, When participants were asked fater
whether they recalled the events, nearly one-fourth of them reported having
memories of the fabricated event. Though some individuals reported semem-
bering being lost only vaguely, otliers reported remembering vivid visual
details and emotional experiences. Since this study, several rescarchers have
successfully replicated these results using different suggestive techniques
and scenarios (e.g. Mazzoni, Loftus, Scitz, & Lynn, 1999; Hymun & Billings,
1998: Hyman & Pentland, 1990; Garry, Manning, Loftus, & Sherman, 1998).
Many of the suggestive methods uscd in these experiments are simifar o
those employed by some therapists during psychotherapy (Ofshe & Watters,
1994; Pesant & Zadra, 2004).

it has been argued that suggestive therapeutic techniques could cause a
client to create a false traumalic memory (Loftus, 1993). An example of this
type of suggestion would be for a therapist to conclude that the client shows
signs of abuse despite no memory of abuse, and thus the client should try
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harder to remember whether any abuse may have occurred {as cited in
Lottus, 2003).

Indeed, there have been several legal cases in which therapy clients or
their relatives successfully sued or received settlements from their therapists
for using therapy techniques that may have incduced patients into creating
false memories of past abuse (Loftus, 1997). In one such case in 1980,
Nadeen Cool sued her therapist who used hypnosis and other suggestive
therapeutic techniques to uncover “lost memories” of abuse {(Loftus, 1997).
Through therapy, Cool remembered being in a satanic cult, eating babies,
and being raped, among other horrific events. She came to believe she had
more than 120 different personalities and even underwent an exorcism led
by her therapist who sprinkled holy water and demanded Satan to leave her
bady. Later, Cool realized that her memories were not real and were planted
by her therapist. 'The therapist settled out of court for $2.4 million.

Though the false memories discussed thus far have alt been entirely fab-
ricated|, some false memories are created surrounding real events. Memories
of an event can be tampered by exposure to subtle misinformation after the
event has occurred (Loftus & Palmer, 1974; Loftus, 1975; Loftus, Miller, &
Burns, 1978). In one famous study by Loftus and Palmer (1974), researchers
showed participants short clips of traffic accidents and were asked to rate
the speed at which the accident happened. However, when questioning the
participants, researchers cleverly manipulated the use of verbs. For instance,
some pasticipants were asked the speed at which vehicles simashed into each
other, Other participants were asked to report the speed at which vehicles
hit, collided with, bumped, or contdacted each other. Participants respond-
ing to the word smasbed not only reported a higher speed at which the cars
were travelling but weeks later were more likely to recall having seen byoken
glass at the scene. These findings in.addition to Loftus’s later work on the
nature of leading questions (Loftus, 1975; Loftus et al., 1978) revealed how
subtle information introducect after an event may alter the memory of that
event, Loftus and her students have since conducted more-than 200 stud-
ies with more than 20,000 participants demonstrating how misinformation
introduced after an event can induce people into creating false memories
(Loftus, 1997).

Reptessed memories have not been disproved, [However, scientific stud-
ies have demonstrated that significant errors in memory and the creation
of false memories of traumatic events are possible, When the claimant
sudddenly recovers a memory of a past sexual assault, investigation of the
events surrounding the recovery of the memory, including suggestive ther-
apy and investigative techniques (e.g. events surrounding police lincups and
questioning), must be examined and may shed light on the validity of the
recovered memoty.
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Intoxication

As a prerequisite for this pathway, the consumption of intoxicating sub-
stances must have led to distortions in information processing. There
are currently many drugs that are used by sexual assault perpefeators to
incapacitate victims (Horvath & Brown, 2005). These drugs may inciude
Rohypnot {e.g., “roofies”) and amphctamines, muscle relaxants, alcohol, or
antihistamines. Other drugs, such as gamma hydroxybutyrate, cocaine, and
ketamine have also been indicated in drug-assisted sexual assault cases (see
lorvath & Brown, 2005; Hindmarch & Brinkmann, 1999), In a forensic case,
it is important to determine whether the accuser voluntarity or involuntarily
consumed diugs, If the drugs were not voluntarily consumed, it is likely that
the individual who drugged the claimant had premeditated plans to control
the claimunt (Welner, 2001), regardless of whetler the perpetrator assaulted
the claimant, '

Though consent issues are clearly Bnportant considerations when
detennining the nature of sexual behaviors while infoxicated, they are super-
fluous considerations in this pathway. Under most state laws, a person
cannot legally consent lo sexual activity wiile intoxicated (Davis & Loftus,
2008). 1n fact, even if consent to engage in sexual activity is ex anie (before
the first dose of the intoxicating substance), the act of cngaging in scx-
uitl activity while intoxicated can later be determined {o be non-consensual
sexual activity and s often sufficient evidence 1o convict samconc of rape.
Therefore, issues of consenl, for these reusons, will not be discussed in the
context of this patlyway.,

A key issue in this pathway is whether the claimant believes that he
or she was sexually assaulted while under the influence of intoxicating sub-
stances, when in reality no sexual activity took place or activity occurred very
different from what she is now claiming (e.g., she claimed penetration when
no penctration occurred), Some drugs, when consumed at sufficient levels,
may cause impairments in informuition processing—sensation, perception,
storage, or relrieval, Substances known to cguse these effects are alco-
hol, sedatives/hypnotics (c.g., benzodiazepines, soporifics), and anxiolytics
(American Psychiatric Association, 2000). High doses of alcohol have been
shown to inhibil memory in humans and animals (Bisby, Leitz, Morgan, &
Curran, 2010; Crego et al., 2009; Spinetta et al., 2008). Moreover, upon ceas-

ing to use these drugs, withdrawal symptoms may inciude delirium and

psychotic disorders (American Psychiatric Association, 2000; Lin, ITeacock, &
Fogel, in press)—two additional pathways to false allegations that will be
discussed later in this paper,

The information-processing errors of the intoxicating substances men-
tioned above ray cause comfusion surrounding events that occurred while
a4 person was intoxicated. A person who does not accurately recall events
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that occurred while he or she was under the influence or while experienc-
ing the side effeets ol withdrawal from a substance may attempt to make
sense out of the disjointed and seemingly incoherent memories of events
that occurred while intoxicated. Tn an cffort to make sense of and organize
what memories are intact, a person may confabulate or fill in the memory
lapses with events that seem probable or which for some reason they come
to believe “must have” taken place. For example, swaking up naked but not
remembering how his or her clothes were removed, a person may conclude
that someonc else removed the clothes without his or her consent, even
il the individua! had, while intoxicated, acteally removed his or her own
clothes without remembering having done so. In addition, somie drugs can
artificially affect sexual interest (e.g., ecstasy, cocaine) or modify the indi-
vidual’s normal disinhibitions regarding sexuality that can affect the analysis
ol sexual consent. Thus, an individual may not notmally have been sexually
interested or may typically have been more sexually inhibited and not given
consent, She may come to be puzzled after a sexual interaction and con-
clude that she was sexually assaulted because her behavior did not fit with
her expectations.

Antisocial Personality Disordey (or Conduct Disorder
in Adolescents) '

The DSM-IV-TR (American Psychiatric Association, 2000) explains the essen-
tint feature of antisocial personality disorder as “a pervasive pattern or
disregard for, and violation of, the rights of others that begins in eatly child-
hood or eatly adolescence and continues into adulthood.” Diagnostic criteria
consist of the following;

1. failure to conform to social norms with respect 10 lawlul behaviors as
indicated Dy repeatedly petforming acts that are grounds [or arrest;

2. deceitfulness, as indicated by repeated lying, use ol aliases, or conning
others for personal profit or pleasure;

3, impulsivity or failure 1o plan ahead;

4. irritability and aggressivencss, as indicated by repeated physical fights or
assaults;

5, reckless disregard for safety of self or others;

6. consistent irresponsibility, as indicated by repeated failure to sustain
consistent work behavior or honor financial obligations; and

7. lack of remorse, as indicated by being inclilferent to or rationalizing
having hurt, mistreated, or stolen from another.

Diagnostic criteria 1, 2, 4, and 7 are of particular importance in this
pathway. If an individual with antisocia! personality disorder is likely to lic
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to achicve power and pleasure, a false allepation of sexual assault might be
the means by which he or she attempts to achieve power over the falsely
accused. Falscly claiming someone sexually assaufted you can be an aggres-
sive act fitting diagnostic criterion 4. Furthermore, a lack of remorse could
allow the individuat to file an allegation of sexual assault and maintain this
allegation with few, if any, conflicts of conscience. Thus, a pathway to a false
allegation of sexual assauit can occur when an individual with antisocial
personality disorder makes a falsc claim of assault.

Antisocial pcrsonality disorder occurs more in men than womcen
(Iamont & Bruncro, 2009; American Psychiatric Association, 2000), with
prevalence rates of 3% and 1%, respectively, based on data from community
samples (Anterican Psychiatric Association, 2000), Though women are the
most frequent reporters of being victims of sexual assauit, men may also
report sexual assauit. It is important 1o note that individuals with antisocial
personality disorder are more likely than individuals without antisocial per-
sonality disorder to report having experienced sexual assauft during their
lifctime and are helieved to be at a higher risk for sexual victimization
(Burnam ct al., 1988).

Borderline Personality Disorder

Borderline persomality disorder (BPD) is a serious mental condition charac-
terized by affective dysregulation; impulsiveness, difficulties in interpersonal
refationships, and difficulties with self-image (Lieb, Zanarini, Schmahi,
Linehan, & Bohus, 2004). Prevalence estimates for BPD from community
and clinical samples have ranged from .6% to 3.9% of the general popula-
tion (American Psychiatric Association, 2000; van Asselt, Dirksen, Arntz, &
Severen, 2007; as cited in Lenzenweger, Lane, Loranger, & Kessler, 2007),
and the majority diagnosed with BPD—an estimated 75% of people—are
women (American Psychiatric Association, 2000).

The DSM-IV-TR (American Psychiatric Association, 2000) includes nine
diagnostic criteria for this disorder, which for simplicity can be namrowed
down to four domains (Lieb et al., 2004). The first domain is affective distur-
bance that includes intense emotions, rapidly shitting emotions, and moocd
reactivity. The second domain is disturbed cognition that includes three
levels of symptomatology: troubling but nen-psychotic problems including
dissociation (discussed above) and intense feelings of being bad (relevant to
this pathway); quasi-psychotic and psychotic-like symptoms of delusions
and hatfucinations (further discussed below) that are somewhat reality-
based; and psychotic syimptoms of delusions and hallucinations. The third
domain is impulsivity, either physically destructive to the self or general-
ized mmpulsivity. The fourth domnin involves the existence of unstable anc
crratic relationships, in which the borderline individua! struggles to avoid
cither real or imagined abandonment.
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When parsing these domains, it can be mare clearly seen how BPD may
serve as a pathway for false allegations of sexual assault. The first domain
(Leib et al,, 2004) includes the diagnostic criterion of quickly switching from
idealization to devaluation of relationship (American Psychiatric Association,
2000). The instability of relationships experienced by an individual with BPD
may be rooted in the tendency to quickly switch from idealizing significant
others or lovers to devaluing them (American Psychiatric Association, 2000).
This sudden change in conceptualization of a partner is often causect by feel-
ing that the partner is not caring enough or giving enough or by suspicion
of abandonment. The rapid shifting between idealizing and demonization
may bring about a change in perspective such that a relationship that was
viewed idealistically in the past is now scen through the devalued lens of

abusc or mistreatment. Past events then may become construcd as “abusc” -

and may lead a person with BPD to believe he or she is a victim of sexuat
assault.

As Kanin (1994) found in his longitudinal study, two of the three major
motivations to file a false allegation of rape were attention-seeking and
revenge. The switch from idealization to devaluation of the relationship
and/or relationship partner (American Psychiatric Association, 2000) may
spur a desire for revenge for any past behaviors that are, in the devalua-
tion phase, newly construed as mistreatment, In addition an inciviclual with
BPD wha is feeling fear of abandonment may seek frantically to achieve the
attention that is craved from the partner who is perceived to be neglectfut
(American Psychiatric Association, 2000). The impulsive nature of a person
with BPD may also lead them to act on these motivations for attention or
revenge by filing a false allegation of sexual assault before carefully consid-
cring the consequences. Also, there is some evidence that individuals with
BPD engage in behaviors that are viewed as “manipulative” (Linchan, 1993).
Manipulative hehaviors are often outside the conscious awareness of the
individual and are learned through positive reinforcement, as manipuiation
frequently results in positive outcames for the manipulator. Thus, an indi-
vidual with BPD may usc a sexual assault alicgation as a way of impacting
a third party for some dcsired outcotne.

The second domain (Lieb et al,, 2004), consisting of symptoms of
reality-based clelusions and hallucinations, may lead to false beticls of sex-
ual assault, and clinical expericnce suggests that scxuality is a common
themie in delusions and hallucinations. The DSM-IV-TR (American Psychiatric
Association 2000, p. 299) defines delusions as “erroneous beliefs that usu-
ally involve misinterpretations of perceptions or expericnces.” Hallucinations
involve sensory experiences that do not appcar to be cxternally
causedl.

Thus, individuals with BPD may reprcsent a “perfect storm™ of symp-
toms in which an impuisive, emotionally dysregulated individual who is
demanizing someone and has loose contact with reality and who is secking
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attention and revenge makes a false allegation of sexual assault. However,
when considering this pathway, it is important to keep in mind that indi-
viduals with BPD are more likely to have experienced sexual or physical
assault (Lieb, et al., 2004) due to the same characteristics of the disorder.
Thus, it is important to fairly and adequately weigh the evidence presented
in an allegation of sexuai assault.

Histrionic Personality Disorder

The DSM-IV-TR (American Psychiatric Association, 2000) defines histrionic
personality disorder as “pervasive and excessive emotionality and attention-
seeking behavior” {p. 711). Prevalence estimates range from 6% to 2.9%
of the general population (as cited in Lenzensweger et al., 2007; American
Psychiatric Association, 2000). Diagnosis is indicated by the presence of five
or more of the following diagnostic criteria:

1} is uncomlostable in situations in which he or she is not the center of
attention;

2) interaction with others is often characterized by inappropriate sexually
sceductive or provocative behavios;

3) displays rapidly shitting and shallow expressions;

4) consistently uses physical appearance to draw attention to the self;

5) has a style of speech that is excessively impressionistic and lacking in
detail; _ :

6) shows self-dramatization, theatricality, and exaggerated expression of
emotion;

7 is suggestible (i.e., easily influenced by others or circumstances), and

8) considers relationships to be more intimate than they actuaily are
(p. 714,

The primary diagnostic criteria of interest in this pathway are diagnostic
criteria 1, 2, 5, 7, and 8. Other relevant behaviors include the tendency
to play out stereotyped roles in their relationships with others; an intense
desire for novelty and excitement; and the upset and depression that may
follow periods in which they reccived littte attention (American Psychiatric
Association, 2G00),

Filing a falsc aflegation of sexual assault may serve to benefit individuals
with histrionic personality disorder in several important ways. The sexual-
ized behavior of individuals with histrionic personality disorder can tead to
sexual relationships that may be used to seck attention (e.g., having sex with
a person and telling alf of their fricnds about it). Filing a false sexual assault
claim may regain lost attention, cither from the desired partacr or from other
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individuals, providing a novel and exciting envisonment that may be stim-
ulating to a person who is histrionic, They may enjoy the large amounts
of attention received for filing a sexual assault charge and for the “victim”
role that can be played out in other relationships. In times when attention
is not being received to the desired level, a false allegation of sexual assauit
may help to pull individuals with histrionic personality disorder out of their
depressed state.

The misperception that relationships are more intimate than they actu-
ally are may lead a person with histrionic personality disorder to misconstiue
nonsexual interactions as events that are sexual in nature. For example, a
persen who is histrionic may, after a co-worker complements her clothing
and accidentally bumps into her during the day, construe these actions as
intentional communicalions of sexual interest. This misperception can lead
her to feel that if the individual had touched her chest while bumping into
her, it was an intentional action of unwanted assault, ‘Thus, a pathway to
false allegations of sexual assault may be through individuals with a diag-
nosis of histrionic personality disorder who for reasons of attention and
misinterpretation may knowingly or unknowingly make a false allegation of
sexual assault.

Delivium

According to the DSM-IV-TR (American Psychiatric Association, 2000,
p. 130), delitum is a “disturbance of consciousness that is accompanied
by a change in cognition that cannot be belter accounted for by a preex-
isting or evolving dementia.” Relevant to this pathway are the perceptual
ciisturbances that may be present, including misinterpretations, illusions, or
cven hallucinations.

Delirium may be caused by medical conditions, substance use, or with-
drawal or 1nay have multiple ctiologics (American Psychiatric Association,
2000). An individual sulfering from delirium is out of contact with reality
and thus may makc statements or allegations that are not veridical, includ-
ing falsc allegations of scxual assault, In these circumstances, an individual
with delirfum may be under the care and protection of hospital staff, family
members, triends, or even law enforcement. In such situations, caregivers
may be in close physical proximity 1o the patient. The care provided could
be construed as sexual, even though the care may have been nonsexual,

Psychotic Disotders

The term psychotic generally refers to conditions that are marked by delu-
sions and halucinations (American Psychiatric Association, 2000). Psychotic
disorders include the following: schizophrenia, schizopheeniform disorder,
schizoaffective disorder, delusional disoscer, bricl psychotic disorder, shared
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psychotic disorder, psychotic disorder due to a general medical condition,
substance-induced psychotic disorder, and psychotic disorder not othenwise
specified. Each of these disorders is known to cause gross impairment in
functioning.

The DSM-IV-TR (American Psychiatric Association, 2000) details com-
mon delusions that may be pervasive in indivicluals with delusional disorder.
Other psychotic disorders may be associated with these delusionat themes as
well. Erotomatic delusions involve irrational, unsubstantiated, or impossible
claims that some person is. in love with the delusional individual. The
individual may claim that a movie star or superior at work is secretly
in love with him or her and that there is a spiritual tie between them,
Another delusional theme of interest is the persecuttory type. This delu-
sional theme is characterized by irrational, unsubstantiated, or impossibic
claims that the individual has been wronged and that some injustice has
taken place. Frequent appcals to the coutt system are common in which the
individual attempts to persceute the central person in the delusion. Mived
types of delusions involve delusions in which no one type predominates,
A mixed erotomatic and persecutory type might be the type of delusion that
would lcad to a false allegation of sexual assault. Howevet, delusions can
be complex and difficult to categorize, even when they are sexual in nature.

Studies investigating the content of delusions have found delusions that
are scxual in nature arc not uncommon and are occur more often in women
thart in men (Galdos & van-Os, 1995; Meloy, 1989). Somc cases of sexual
detusions have been documented. Tn one case, Rosenthal and McGuinness
(1986), two psychiatric nurses, wrote about a client with delusions cen-
tered on sex. “When her hydrotherapist offered her a backrub one day,
she exclaimed, ‘Don’t touch me! T am not your homosexual lover™(p. 149).
These delusions may lead a person to claim adamantly that sexual relations
or events occurred that may be impossible or highly improbable,

Dissociation

Dissociation is “the lack of the normal integration of thoughts, feel-
ings, and cxperiences into the stream of consciousness and memory”
(Berstein &  Putam, 1986). According to the DSM-IV-TR (American
Psychiatric Association, 2000), dissoctation involves a disruption or splitting
oft of memory, personality, identity, consciousness, or general perceptions
ot the sclf and surroundings; it can be recurring, gradual, or transient,
Currently, there is some controvessy concerning the function, antecedents
and etiology of dissociation (Candel, Merckelbach, & Kuijpers, 2003).
Dissociative tendencies have been thought to exist as a stable trait
in some individuals (Waller, Putnam, & Carlson, 1996), though most
research has looked only at dissociation in relation to traumatic expe-
ricnces. Much of the focus on the refationship between trauma and
dissociation may be the result of earlier studies that founcd a relationship
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between reports of childhood trauma and high levels of dissociation (e.g.
Sanders & Giolas, 1991). Dissociation can occur either during the trau-
matic expeticnce (perftranmatic dissociation) or afterward (postfrarmatic
dissociation). Peritraumaiic dissoclation is characterized by numbness,
detachment, derealization, depersonalization, and reduced responsiveness
during the traumatic event (Tichenor, Marmar, Weiss, Metzler, & Ronfeldt,
1990). A meta-analysis comparing the resuits of 35 empirical stuclies on the
relationship between levels of peritraumatic dissociation and posttraumatic
stress disorder (PTSD) found that peritraumatic dissociation was a moderate
predictor of PTSD (Breh & Seidler, 2009).

Some psychologists have conceptualized clissociation as a coping mech-
anism in response to trauma-related stress (Gershuny & Thayer, 1999).
Howeves, others have argued that dissociation is a trait that precedes a trau-
matic experience and may contribute to psychological tesponses in rauma
survivors (Tichenor et al., 1996). Whatever the case may be, dissociation
has been shown in multiple studies to be related to memory fragmentation
(Kindt, Van den Hout, & Buck, 2005; van der Kolk & Fisler, 1995) and to two
prominent correlates: fantasy proneness (Merckelbach, Campo, Hardy, &
Geisbrecht, 2005) and absentmindedness (Merckelbach, Muris, Rassin, &
Horselenberg, 2000).

In one study (Candel et al., 2003), low and high cisscciators were reacl
storics of a traumatic nature and asked to freely recall the story. Even after
controlling for fantasy proneness, high dissociators provided more errors of
commission—that is, added false content—than low dissociators, though
the two groups. did not differ on errors of omission. In another study
by Merckelbach and colleagues (Merckelbach, Horselenberg, & Schmiclt,
2002), participants were read a story and asked to recall the content of
the story. They were then asked several misleading questions meant to
test suggestibility. As hypothesized, participants who were high dissocia-
tors were more likely to endorse story elements that were fabricated than
low dissociators. Also, patticipants who were high dissociators were also
more likely to have trait absentmindedness but swere not more likely to have:
fantasy proneness. Similar studies have shown a small trend toward a rela-
tionship between fantasy proneness and memosy commissions (Giesbrecht,
Geraerts, & Merckelbach, 2007). The results of these studies indicate that
clissociators are capable of “remembering” events that did not happen and
that absentmindedness may be a mediator in the relationship between trau-
matic events and commission esrors of memory. The resuits of these studies
suggest that it may be important to consider the possibility that the mem-
ory of the event may include false details if the claimant has high levels of
dissoctation.

A teview of the literature on dissociation and memory (Gieshrecht,
Lynn, Lillienfild, & Merckelbach, 2008) cited evidence that trait dissociation
is Jikely to be associated with memory distortions. In an cffort to align
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fragmented memories with an individual's seif-concept and wosldview, the
likelihood of altering mwemories of cvents, either consciously or uncon-
sciously, increases (Eisen & Lynn, 2001). Thus, it is possibie that in the
event of a sexual assault, dissociation may causc a person to fill in the pars
of the experience that arc not clearly remembered with events that for them
feasibly could have oceurred. Of course, memory lupses will not necessarily
be filled in with a confabulated event, let alone a sexual one, However, high
dissociators may seek to make their stories more coherent by adding details
to an incomplete memory that would make sense to them when considered
in the context of the cvent. Thus, these confabulations may lead to ervo-
neous claims that have forensic relevance, including who the perpetrator
was, what happened, where, and how many times,

Inteliectual Disability

InicHectual disability (IT; Schalock, 2007), also known as mental retarda-
tion (American Psychiatric Association, 2000), is charactesized by below-
average 1Q and adaptive functioning (Schalock, 2007; Amcrican Psychiatric
Association, 2000). Limitations in functioning include deficits in the acqui-
sition of social, occupational, academic, and gencral sclf-carc skills, 1D
has several ctiotogies that often are related to biological or pathological
processes affecting the central nervous system. Many of the specific vulner-
abilities that arise from 1D overlap to some extent with other disordess (e.g.,
autism spectrumn-disorders, cerebral palsy, fetal alcohol syndrome) and thus,
in many cases, individuals with other developmental disabilitics may also
have TD.

Rates of sexual assault are higher in intellectually disabled poputations
than populations without 1D (Mia, Mouradian, & Diamond, 2011), It is
hypothesized that the true rate of sexual assauit among individuals with
ID is higher than indicated in studies (Joyce, 2003). There are many rca-
sons to belicve that study findings are an underrepresentation of the actual
amount of sexual assaults that occur against inteliecrually disabled people.
Difficulties with communication and comprehension of language faced by
individuals with TD may interfere with the ability to report a sexual assault
(Ahigrim-Delzell & Dudley, 2001). Fear of repercussions for reporting—as
caregivers are often the perpetrators—may also discourage repotting (Joyce,
2003). Another reason why individuals with ID may not report a sexual
assault is because of a misunderstanding of the legal process. For instance,
Joyce (2003) briefly mentioned one alleged victim with 1D who was reluc-
tant to continue with an allegation because she was afraid she would get
into trouble if the alleged perpetrator was found “not guilty.” Finally, it
can be assumed that individuals with ID may choosc not to report a sexual
assault for the same reasons that individuals without ID choose not to report:
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because the legal process can be daunting and there may be repercussions
from filing the allegation, _

Studics have indicated that sexual assaults among populations with 112
arc most likely to be perpetrated by peer seivice users (Brown, Stein, &
Turk, 1995). Abusc Dby family members and care providers is also com-
mon, whercas perpetration by strangers is the least common. In cases where
peer service users arc the alieged perpetratoss, issucs of consent are often
the locus of the investigation, Establishing the capacity to consent can be
challenging in this population as it may be unclear whether individuals have
sufficient knowiedge and understanding to provide fully informed consent
(Joyce, 2003%). For instance, in some sexual assauvlt cases, individuals with
D do not have the ability to name the body parts that were involved in the
assault. Clear protocols for determining informed consent in this population
would be useful, as adults with 1D have specific challenges that increase
their potential for coercion and exploitation.

Intetlectoally disabled individuals, compared to individuals without
ID, have vuincrabilities related to memory and communication that the
legal systcm may not be equipped to handle adequately. Individuals with
moderate-to-profound 1D may have significant difficulty communicating
about the events that occurred because of language skills deficits or other
communication-interfering conditions (c.g., relatecd neurologicat conditions).
Ahgrim-Delzcll and Dudley’s (2001) findlings indicate that communications
skills are essential in filing a sexual assault charge; alleged victims with mild
1D were more likely than individuals with modcrate or severe T not only to
file scxual assault charges but to have their allegations confirmed. Difficulties
with memory may also complicate the investigation process for individuals
with 1D (Gudjonsson & Henry, 2003) who have been shown to have poorey
meimory than control groups and are more likely than control participants to
fill in memory gaps with confabulatecd material (Clare & Gudjonsson, 1993).
However, memories of individuals with 113 are not necessarily unrcliable;
rather, when information is gathered in a non-leading way, they arc likely
to provide accurate, although usualty more limited, information about the
event (Ternes & Yuille, 2008). In other words, individuals with 1D are less
likely to remember the details of the event (Kebbel & Hatton, 1999).

Specific vulnerabilities in individuals with ID, in addition to poorer
memory, may account for inaccurate reporting of cvents (Gudjonsson &
Joyce, 2011). Individuals with 1D have been shown to be significantly more
sugpestible to leading questions (Gudjonsson & Henry, 2003; Everington &
Fulero, 1999) and significantly more likely to acquiesce (Clare & Gudjonsson,
1993) compared to individuals without 1D, although there is variability
among individuals with ID on these traits. Suggestibility refers to a tendlency
toward accepling information communicated by others and incorporating
this information into belicfs and memories. Acquicscence refers to the pre-
disposition (o passively accept or actively agree with information that is
presenied (Chranbach, 1946). Thus, investigative procedures that involve
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locuscd and suggestive questions may elicit both agreement with inter-
vicwer assumptions and confabulations, thereby decreasing the accuracy
of responses (Cedethorg & Lamb, 2008; Clare & Gudjonsson, 1993; Joyce,
2003; Kcbbel & Hatton, 1999; Kebbel, Hatton, & Johnson, 2004). Partly
because ol these vulnerabilities, there is a disproportionately high rate
of falsc conlessions in 1D populations compared to the average popula-
tion, and this is believed to be associated with (a) misunderstanding the
potential consequences of a false confession and (b) the use of interrogative
techniques that elicit compliance with the interrogator (Kassin et al., 2010).
It is, therefore, a concern that indivicuals with TD may be prone to provid-
ing positive response scts, changing their account of events in response to
leading questions, and having misunderstandings about the legal process.

Therefore, a heightened potential for suggestibility and acquicscence in
individuals with 1D may be relevant in cases of false allegations of sexual
assavft in which (a) the alleged victim did not initiate the complaint and
is consequently questioned in a mannoer that elicits positive responses and
confabulation or (I») suspicion of sexual abuse was conveyed to the vic-
tim in a suggestive way by an individual or group that would potentiaily
benchit from an allegation by proxy. In the first case, the individual who
initiates the false complaint may have suspicions about sexual abuse related
to perceived indications that a sexual assault occurred (e.g., a change in the
disabled person’s sexual behavior, signs that a sexual relationship may be
occurring). In the second case, care providers who serve to bencfit from fil-
ing a faise allegation—perhaps traceable to another psychological pathway
for filing a false allegation—might take advantage of the suggestible and
acquicscent pature of an individual with TD. In either case, the individual
with ID is at a higher risk of submitting a false allegation in these situations
than individuals without D because of this population’s greater tendency
toward suggcstibility and acquiescence.

In a false allegation of sexual assault, shifts in the reporting of core
featurcs of the sexual assault (c.g., the general location, features of the
assault) may indicate that the methods of questioning were suggestive or
that the alleged victim is confabulating. Furthermore, the involvement of
a litigation-minded advocate of the alleged victim who has the potential
to gajn from his or her association with the case might sarrant a futther
investigation into the motives and actions of this individual. If evidence sug-
gests that the origin of the false allegation is related to high suggestibility
or acquiescence and thus a false belief that a sexuval assault ocawnred, sug-
gestibility may be assessed by examining the alleged victim's response sets
for significantly high levels of agreement with the interviewer and patterns of
inconsistent responses cmerging after suggestive questioning. Additionally,
the Gudjonsson Suggestibility Scale (GSS; Gudjonsson, 1984) has shown to
be a rcliable and valid (Merckelbach et al., 1998) measure of suggestibil-
ity and may bc employed as an adjunctive measure of susceptibility to
suggestive questioning.
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These 11 pathways mcrit further investigation and supplementation if addi-
tional pathways are identified. Ascertaining the psychological processes
and [unctioning of a claimant may help explain possible mativations and
information processing errors that could lead to an untruthtul claim. Binder
and McNeil (2007) underline the utility of psychological evaluation as a tool
in the assessment of accusers and the accused, though they also stress the
importance of examining these in the context of the prescnce or absence
of corroborating evidence. Without corroborating evidence, forensic eval-
vators must acknowledge that “he said, she said” sexual assault cases atre
inherently difficult to assess for truth and that truth is vnlikely to be found
in its cntirety within the results of psychological evaluation. Nevertheless,
psychological evaluations may inform forensic evaluators of psychological
processes by which a person may either intentionally or unintentionally file
a falsc allegation of sexual assault. The results of a psychological evaluation
are not intended merely as a useful tool for the defense; evaluation may
also help establish the veracity of a claimant’s account of events and may be
relevant for a prosecutor’s decisions to pursuc an incictment.

In proposing these pathways, it is important to acknowledge that psy-
chological evaluations should serve only as corroborating evicdence and
should not be construed as sufficient evidence upon which to determine
truth. All evidence must be weighed appropriately to asscss the veracity of a
claim, Forensic evaluators must also he aware that some psychological disos-
ders arc more likety to be associated with experiences of sexual assault and
abuse. For example, certain populations such as the intellectually disabled
and other populations with cognitive difficulties may be at an increased risk
of sexual assault. These risks should be assessed and weighed appropriately
in conjunction with all of the evidence in cases where the claimant may
have difficulty communicating or recalling the entire event.

The legal system has an obligation to be mindful of discrimination faced
by victims and biases faced by the accused. Fuither investigation of path-
ways and other possible causal mechanisms of false allegations may help
elucidate more evidence that can be utilized in the determination of truth in
a sexual assault case.
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APPENDIX 7
GENERAL COURT-MARTIAL
UNITED STATES COANT GUARD
UNITED STATES

NOTICE OF APPEARANCE
SPECIAL VICTIM'S COUNSEL

v,

THOMAS RANDOLPI
DC2/E-5
U.S. Coast Guard

1 MARCH 2016

NOW COMES LCDR Kismet Wunder, COUNSEL FOR H,V,, (“thc Victim”™) and
submits the following notice of appearance,

1. ILV.is the named vietim in the above captioned casc. The Victim submitted a request for
Special Victim’s Counsel in accordance with 10 U.S.C. §§ 1044 and 1565b, as implemented by
United States Coast Guard Special Victims’ Counsel Program, Initial Concept of Operations,

2. On 13 August 2014, CAPT Sloan Tyler, Office of Special Victims® Counsel, detailed me to
represent the Victim and I entered into an attorncy-client refationship with the Victim on or
about 13 August 2014. 1 am admitted to practice in the State of Ohio and qualificd and certified
as a Coast Guard Judpge Advocate.

3. I respectfully request the Court dircet the partics fo provide me with informational copics of
future motions or accompanying papers filed pertaining to issucs arising under MREs 412, 513,
514, 615, and 701 in which the Victim is a subject of the motion. Lhave previously received
copics of the pleadings in this casc to date,

4. The Victim and I reserve the right to be present throughout the court-martial, with the
cxeeption of closed proceedings that do not involve the Vietim.

5. The Victim has limited standing in this court-martial and reserves the right to make factual
statements and fegal arguments herself or through counsel.

6. T respectfuily request to appear telephonieally for the Art. 39a motions hearing currently set
Tor 07 March 2016 to represent the interests of the Victim regarding production and review of
evidence pursuant to MLRE. 412 and 513,

" 7. My contact information is as follows: USCG Base Cleveland, 1240 E. 9" Qireet, im. 2693,
© Cleveland, OH, (216) 902-6350; kismet.r.wunderi@useg . mil.
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] .
K.R. WUNDER ™
LCDR, USCG

Special Victims™ Counsel

CERTIFICATE OF SERVICE

[ certify that a copy of this notice of appearanice was service via clectronic mail to the Military
Judge, Defense Counsel and Trial Counsel on the 19 day of March 2016.

K. R. WUNDER
LCDR, USCG
Special Victims' Counsel

\
Appellate Exhibitw | For Identiflcation
_Page of = page(s)




10

i

k2

13

14

15

16

17

18

19

20

21

22

23

24

29

APPENDIX 8
17

[The session was called to order on 7 March 2016.]

CDR CASSIE KITCHEN: ----39(a) session is called to order.
The purpose of today’s proceeding is to litigate motions in the case
of U.S. vs. Randolph. Prior to coming on record we had an 802 -- in
person 802 conference at 9:30 this morning. Present for that was
myself, Lieutenant Roberts, the detailed defense counsel, Lieutenant
Commander Trest, Lieutenant Canoy, Lieutenant Oh and Lieutenant

Dalla tetta
~Delabetta, did I pronounce that correct? S

Dalla Betta

LT DELABETTA: Yes, ma'am.

CDR CASSIE KITCHEN: We discussed the presence of the SVC
telephonically which do we have Lieutenant Commander Wunder on the
phone yet?

LT ROBERT CANOY: Not at the moment, Your Honor. As I
mentioned in the 802 I think the plan will be just to get him on the
line for the 412 and 513 portions only.

CDR CASSIE KITCHEN: We briefly discussed the involvement
of SVC into these proceedings. No written pleadings were received
by the Court from Lieutenant Commander Wunder, who is SVC on this
case on behalf of his client with respect to the MRE 412 and 513
motions. It’s the court’s understanding that his participation is
going to be telephonic today but only for the purpose of awareness,
as opposed to any sort of advocacy with respect to those two
motions. Further we discussed the presence of witnesses, defense

does intend to call witnesses telephonically. Government, were you

able to make contact with Mr. Brown?
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