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1 September 2016   

IN THE UNITED STATES COURT OF APPEALS 

FOR THE ARMED FORCES 

 

UNITED STATES, ) FINAL BRIEF ON BEHALF OF 

               Appellee, )  THE UNITED STATES 

                )   

 v. ) USCA Dkt. No. 16-0455/AF 

      )  

Senior Airman (E-4), ) Crim. App. No. 38704 

TRENTLEE D. MCCLOUR, USAF,   )   

 Appellant. )  

 

TO THE HONORABLE, THE JUDGES OF THE  

UNITED STATES COURT OF APPEALS FOR THE ARMED FORCES: 

 

ISSUE PRESENTED 

WHETHER AFCCA ERRED WHEN IT FAILED 

TO GRANT RELIEF WHERE THE MILITARY 

JUDGE INSTRUCTED THE MEMBERS, "IF 

BASED ON YOUR CONSIDERATION OF THE 

EVIDENCE, YOU ARE FIRMLY CONVINCED 

THAT THE ACCUSED IS GUILTY OF ANY 

OFFENSE CHARGED, YOU MUST FIND HIM 

GUILTY," WHERE SUCH AN INSTRUCTION IS 

IN VIOLATION OF UNITED STATES v. MARTIN 

LINEN SUPPLY CO., 430 U.S. 564, 572-73 (1977) 

AND THERE IS INCONSISTENT APPLICATION 

BETWEEN THE SERVICES OF THE 

INSTRUCTIONS RELATING TO WHEN 

MEMBERS MUST OR SHOULD CONVICT AN 

ACCUSED. 

 

STATEMENT OF STATUTORY JURISDICTION 

 

 The Air Force Court of Criminal Appeals (AFCCA) reviewed this case 

pursuant to Article 66, UCMJ.  This Court has jurisdiction to review this case 

under Article 67(a)(3), UCMJ. 
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STATEMENT OF THE CASE 

Appellant’s Statement of the Case is generally accepted. 

STATEMENT OF FACTS 

In his preliminary instructions to the court members, the military judge 

instructed: 

If, based on your consideration of the evidence, you’re 

firmly convinced that the accused is guilty of the offense 

charged, you must find him guilty.  If, on the other hand, 

you think there is a real possibility the accused is not 

guilty, you must give him the benefit of the doubt and 

find him not guilty. 

 

(J.A. at 29.) 

As part of his findings instructions, the military judge repeated this charge.  

The entirety of the reasonable doubt instruction given prior to findings reads as 

follows: 

A “reasonable doubt” is a conscientious doubt based 

upon reason and common sense, and arising from the 

state of the evidence.  Some of you may have served as 

jurors in civil cases, or as members of an administrative 

board[], where you were told that it is only necessary to 

prove that a fact is more likely true than not true.  In 

criminal cases, the government’s proof must be more 

powerful than that.  It must be beyond a reasonable 

doubt.  Proof beyond a reasonable doubt is proof that 

leaves you firmly convinced of the accused’s guilt.  

There are very few things in this world that we know 

with absolute certainty, and in criminal cases the law 

does not require proof that overcomes every possible 

doubt.  If, based on your consideration of the evidence, 

you are firmly convinced that the accused is guilty of any 
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offense charged, you must find him guilty.  If, on the 

other hand, you think there is a real possibility that the 

accused is not guilty, you must give him the benefit of 

the doubt and find him not guilty.   

 

(J.A. at 30, 67-68.) 

Trial defense counsel did not object to any of these instructions.  Appellant 

was convicted of the specification of abusive sexual contact, but acquitted of the 

specification of rape.  (J.A. at 59.) 

SUMMARY OF THE ARGUMENT 

 The military judge did not err by instructing the members “[i]f, based on 

your consideration of the evidence you are firmly convinced that the accused is 

guilty of any offense charged, you must find him guilty.”  AFCCA similarly did 

not err in denying Appellant relief.  The challenged instruction was not the 

equivalent of a directed verdict of guilty by the military judge, and there is no 

reasonable likelihood that the court members understood it as such.  Contrary to 

Appellant’s argument, the military judge was also not prohibited by Article 51(c), 

UCMJ from giving the instruction.  The instruction was a correct statement of the 

law, since court-martial panels have a duty to follow the law, and there is no right 

to jury nullification.  Numerous federal courts have, in fact, upheld the propriety of 

instructing jurors that they “have a duty to” or “must” convict an accused if they 

are convinced beyond a reasonable doubt of his guilt.   
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Furthermore, the instruction is by no means constitutionally deficient, as 

Appellant claims, because there is no reasonable likelihood that the members in 

this case applied it in an unconstitutional manner during Appellant’s trial.  

Although Appellant contends that “additional safeguards” are necessary to ensure 

every military conviction is supported by proof beyond a reasonable doubt, he has 

not met his burden of establishing why military conditions require such additional 

safeguards.  Nor has Appellant explained what statute or rule would form the basis 

for the creation of these additional safeguards. 

Even if the instruction at issue somehow constituted error, that error was not 

plain or obvious.  There is no settled law establishing that the challenged 

instruction constitutes reversible error.  Rather, there is an abundance of military 

and federal case law approving of the use of this same instruction.  Finally, 

Appellant cannot demonstrate he was prejudiced by any error in the instruction.  

The members clearly understood their ability to acquit Appellant, as they did in 

fact acquit him of the far more serious specification of the Charge. 

ARGUMENT 

THE MILITARY JUDGE DID NOT COMMIT 

ERROR, PLAIN OR OTHERWISE, BY 

INSTRUCTING THE MEMBERS “IF, BASED ON 

YOUR CONSIDERATION OF THE EVIDENCE, 

YOU ARE FIRMLY CONVINCED THAT THE 

ACCUSED IS GUILTY OF ANY OFFENSE 

CHARGED, YOU MUST FIND HIM GUILTY.” 
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THUS, AFCCA DID NOT ERR IN DENYING 

APPELLANT RELIEF. 

 

Standard of Review 

Whether a court-martial panel was properly instructed is a question of law 

reviewed de novo.  United States v. Medina, 69 M.J. 462, 465 (C.A.A.F. 2011) 

(citing United States v. Ober, 66 M.J. 393, 405 (C.A.A.F. 2008)).  When counsel 

does not object to an instruction at trial, this Court reviews for plain error.  United 

States v. Tunstall, 72 M.J. 191, 193 (C.A.A.F. 2013).  Plain error occurs when (1) 

there is error, (2) the error is plain and obvious, and (3) the error results in material 

prejudice to a substantial right.  Id. 

Law and Analysis 

The reasonable doubt instruction given by the military judge in this case is 

taken from the Federal Judicial Center’s Pattern Criminal Jury Instructions, 17-18 

(1987) (Instruction 21).  United States v. Meeks, 41 M.J. 150, 157 n.2 (C.M.A. 

1994).  It is the standard reasonable doubt instruction included in the Air Force 

court-martial script in the Air Force Electronic Benchbook.1  As recognized by 

AFCCA in its decision in this case, this instruction “is – and has been for many 

years – an accepted reasonable doubt instruction used in Air Force courts-martial.”  

                                                           
1 Available online at: 

https://www.jagcnet.army.mil/sites/trialjudiciary.nsf/homeContent.xsp?open&documentId=49C01E1BE32A5FF885

257B48005712E2. 
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United States v. McClour, ACM 38704 (A.F. Ct. Crim. App. 11 Feb. 2016) 

(unpub. op.) (J.A. at 10.) 

Appellant contends that the part of the instruction which stated “[i]f, based 

on your consideration of the evidence you are firmly convinced that the accused is 

guilty of any offense charged, you must find him guilty” amounted to plain error.  

Appellant asserts plain and obvious error despite the fact that this honorable Court 

suggested the adoption of this very instruction in Meeks, 41 M.J. at 157 n.2, and 

despite the fact that no federal court has ever held this specific instruction to be 

reversible error.  United States v. Mejia, 597 F.3d 1329, 1340 (D.C. Cir. 2010).  

Appellant’s assertion of error, let alone plain error, is unpersuasive for the 

following reasons.  

a. The military judge did not direct a verdict against Appellant. 

Appellant first contends that the military judge’s instruction constituted an 

impermissible “directed verdict.”  According to Black’s Law Dictionary, a directed 

verdict is “a judgment entered on the order of a trial judge who takes over the fact-

finding role of the jury because the evidence is so compelling that only one 

decision can reasonably follow or because it fails to establish a prima facie case.”   

Black’s Law Dictionary, 555 (7th ed. 1999).  The United States agrees that the 

military judge is prohibited from directing a verdict of guilty in favor of the 

Government.  See Carpenters v. United States, 330 U.S. 395, 410 (1947); United 
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States v. Hardy, 46 M.J. 67, 73 (C.A.A.F. 1997).  However, that is clearly not what 

happened in this case. 

(1) Several Courts have held that similar instructions including the 

phrase “you must find him guilty” did not constitute a directed verdict. 

 

Several courts have specifically rejected the claim that similar or identical 

instructions containing the language “you must find him guilty” amounted to a 

direct verdict against the Appellant.  In Mejia, 597 F.3d at 1340-41, the Court of 

Appeals for the D.C. Circuit found that an identical instruction to the one given in 

Appellant’s case did not “invade the jury’s province,” and that there was no 

reasonable likelihood that the jury applied the instruction in a manner that violated 

the Constitution.   

In Watts v. United States, 362 A.2d 706, 708-09 (D.C. 1976), the District of 

Columbia Court of Appeals determined that the trial judge’s instruction that if the 

jurors found that the government had proven the existence of each element of the 

offense beyond a reasonable doubt, then they “must find the defendant guilty” was 

not a directed verdict of guilty.  The Court considered that the trial judge had also 

instructed the jurors about the presumption of innocence, the government’s duty to 

prove each element beyond a reasonable doubt, that they had to keep each offense 

separate during deliberations, that the jury had the sole power to determine the 

verdict, that the jury was free to exercise its own judgment as to the credibility of 

witness, and that the jury should disregard any intimated or expressed opinion of 
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the trial judge.  Id. at 709-10.   Under these circumstances, the D.C. Court of 

Appeals found “there could have been no uncertainty in the jurors’ minds that 

unless they were convinced of the appellant’s guilt beyond a reasonable doubt, no 

verdict but that of not guilty could be returned.”   Id. at 710. 

In New Jersey v. Ragland, 519 A.2d 1361 (N.J. 1986), the Supreme Court of 

New Jersey conducted a detailed analysis of the use of the words “you must find 

him guilty” in jury instructions.  The Court concluded that “[t]he use of the word 

‘must,’ of course is not the same as a directed verdict.  It is not even its functional 

equivalent.”  Id. at 1367-68.  The Court further rejected the notion the use of the 

word “must” improperly coerces jury deliberations.  Id. at 1373.   

Even the Ninth Circuit case cited by Appellant, United States v. Bejar-

Matrecios, 618 F.2d 81, 85 (9th Cir. 1980), acknowledged that an instruction that 

told the jury it had a duty to convict if it believe beyond a reasonable doubt the 

defendant was guilty “probably did not divest the jury of its power to return a 

verdict of acquittal and would not have been reversible error.”  (emphasis added).  

See also United States v. Stegmeier, 701 F.3d 574 (8th Cir. 2012) (instruction “if 

both these elements have been proved beyond a reasonable doubt as to the 

defendant, then you must find the defendant guilty . . . does not usurp the jury’s 

role.”)  Burton v. Renico, 391 F.3d 764, 781 (6th Cir. 2004) (Prosecutor’s voir dire 

question stating that if the jurors determined that the prosecution had proven 
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beyond a reasonable doubt that Burton had committed murder, then they would be 

under a duty to convict Burton “did not amount to an instruction to the jury that it 

must convict Burton irrespective of its own assessment of the evidence presented 

at trial.”) 

(2) The “directed verdict” cases cited by Appellant are distinguishable 

from this case. 

 

In contrast to the cases discussed above, the other cases concerning directed 

verdicts cited by Appellant are distinguishable from the facts of this case.  

Appellant alleges that the reasonable doubt instruction given in this case violates 

United States v. Martin Linen Supply Co., 430 U.S. 564, 572-73 (1977).  While it 

is true that the Martin Linen Supply Co. opinion contains the statement, “a trial 

judge is prohibited from entering a judgment of conviction or directing the jury to 

come forward with such a verdict . . . regardless of how overwhelmingly the 

evidence may point in that direction,” this line was not essential to the holding of 

the case.  The Supreme Court’s opinion ultimately resolved the question of 

whether the government could appeal the directed verdict of an acquittal.  Id. at 

575.  Nothing about Martin Linen Supply Co. addressed the propriety of 

reasonable doubt instructions, or compels the conclusion that the reasonable doubt 

instruction in this case amounted to a directed verdict or was otherwise erroneous.  
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Therefore, it cannot be said that the military judge’s instructions in this case 

“violated” Martin Linen Supply Co.2   

United States v. Hayward, 420 F.2d 142 (D.C. Cir. 1969), another case cited 

by Appellant, is also distinguishable from this case.  In Hayward, the trial judge 

attempted to clarify the alibi defense at issue in the case by instructing, “if . . . you 

find that the Government has proved beyond a reasonable doubt that the Defendant 

was present at the time when and at the place where the offense charged was 

committed, then you must find the Defendant guilty.”  Hayward, 420 F.2d at 143-

44.  In other words, the trial judge told the jury, perhaps inadvertently, that if the 

Government had disproved the alibi defense beyond a reasonable doubt, then they 

must find the defendant guilty.  D.C. Circuit found this instruction to be reversible 

error because it denied the appellant his Sixth Amendment right to “to have a jury 

decide all relevant issues of fact and to weigh the credibility of the witnesses.”  Id. 

at 144 (emphasis added).  However, the D.C. Circuit has subsequently clarified 

that its narrow holding in Hayward was based only on the fact that the alibi 

instruction “eliminated all considerations relevant to the jury’s determination of 

                                                           
2 Similarly, Sullivan v. Louisiana, 508 U.S. 275 (1993), addressed whether a 

constitutionally deficient reasonable doubt instruction could ever be harmless 

error.  The instruction at issue in Sullivan, however, was not similar to the one 

used in Appellant’s case.  It was found to be constitutionally deficient because of 

how it defined reasonable doubt, not because it directed a verdict.  Once again, the 

reference to the prohibition on directed verdicts was not essential to the holding of 

the case.  As such, the actual holding of Sullivan is not applicable to the question 

whether the instruction in Appellant’s case constituted a directed verdict. 
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guilt, except whether the defendant was present at the scene of the crime at the 

time it occurred.”  United States v. Pierre, 974 F.2d 1355, 1357 (D.C. Cir. 1992).  

In Pierre, the D.C. Circuit held that the instruction “[i]f you find that the 

government has proven beyond a reasonable doubt every element of the offense 

with which the defendant is charged, and which I will define for you, it is your 

duty to find him guilty,” was not a directed verdict and not erroneous.  Id.  The 

instruction in question in this case is much more similar to the instruction in Pierre, 

than to the instruction in Hayward.  Moreover, unlike in Hayward, the instruction 

in this case did not eliminate any elements from the members’ consideration.  

(3) When considering the instructions in Appellant’s case as a whole 

there is no reasonable likelihood that the members interpreted the 

instructions as directing them to reach a verdict of guilty. 

 

To summarize the implication of the cases cited by both parties, a military 

judge directs a verdict when he or she usurps the role of the jury to determine all 

relevant issues of fact, to determine the credibility of the witnesses, or to determine 

the ultimate issue of guilt.  A military judge may also not improperly coerce a 

verdict of guilty or override or interfere with the members’ independent judgment.  

None of this occurred in Appellant’s case.  The Supreme Court has stated, “[a] 

single instruction to a jury may not be judged in artificial isolation, but must be 

viewed in context of the overall charge.”  Cupp v. Naughten, 414 U.S. 141, 146-47 

(1973).  When considering the entirety of the military judge’s instructions on 
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findings in this case, the military judge did not direct a verdict.  The instruction to 

the members that they “must convict” Appellant was contingent upon the members 

first being firmly convinced of Appellant’s guilt based on their own consideration 

of the evidence.  (J.A. at 30, 68.)  The members were also told that if, on the other 

hand, they believed there was a real possibility that Appellant was not guilty they 

must acquit him.  (Id.)  The instruction at issue made clear that either conviction or 

acquittal was an option available to the members depending on their own 

evaluation of the evidence. 

Furthermore, the members were instructed that they must disregard any 

comment or statement or expression made by the military judge that might seem to 

indicate any opinion on the judge’s part as to whether the accused was guilty or not 

guilty.  (Id.)  The military judge reminded the members, “you alone have the 

responsibility to make that determination.”  (Id.) (emphasis added).  He likewise 

told them, “[t]he final determination as to the weight or the significance of the 

evidence and the credibility of the witnesses of the witnesses in this case rests 

solely upon you.” (Id.) (emphasis added).   

The military judge’s instructions did not override or interfere with the 

members’ independent judgment.  Instead, his instructions repeatedly emphasized 

that it was the members’ sole province to determine the issue of guilt.  Based on 

the record, there is no evidence that the military judge usurped the members’ fact-
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finding role.  As evidenced by the fact the members acquitted Appellant of one of 

the specifications of the Charge, there is no reasonable likelihood that the members 

understood the military judge’s instructions to be a mandate to convict Appellant 

irrespective of their own evaluation of the evidence.  As such, there is also no 

reasonable likelihood that the members applied the challenged instruction in a 

manner that violated Appellant’s “absolute right to a trial before a properly 

constituted court with members.”3  See United States v. Greene, 43 C.M.R. 72, 73 

(1970) (citing Article 16, UCMJ). 

b. Article 51(c), UCMJ does not prohibit a military judge from 

instructing the members that if they are firmly convinced of the accused’s 

guilt, they must find him guilty.  Furthermore, court-martial panels have a 

duty to follow the law.   

 

Appellant next claims that a military judge plainly errs when he instructs the 

members that if they are firmly convinced of the accused’s guilt they must find him 

guilty, because such a duty is not enumerated in Article 51(c), UCMJ.  (App. Br. 8-

9.)  Arguing the doctrine of expressio unius est exclusio alterius, Appellant 

                                                           

3 A directed verdict is considered a violation of the Sixth Amendment because it 

deprives a defendant to his right to a trial by jury.  Hayward, 420 F.2d at 144.  It 

should be noted that the Sixth Amendment right to a jury trial does not apply to 

courts-martial.  United States v. Easton, 71 M.J. 168, 175 (C.A.A.F. 2012).  Thus, 

while a directed verdict in a court-martial with members would be a violation of 

Articles 16, UCMJ, it is not a constitutional error as it would be in civilian courts.  

Although a military accused does not have a right to a “jury” under the Sixth 

Amendment, the Sixth Amendment still confers upon a military accused the right 

to be tried by a fair and impartial trier of fact.  United States v. Curtis, 44 M.J. 

106, 133 (C.A.A.F. 1996).  Appellant has not contested the fairness or impartiality 

of his panel in this case.   
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encourages this Court to interpret Article 51(c) to prohibit the military judge from 

instructing the members that they are required to do anything other than what is 

expressly listed in Article 51(c).  (Id. at 8.) 

Appellant’s reliance on the doctrine of expressio unius est exclusio alterius 

is misplaced.  Appellant himself acknowledges that this principle of statutory 

construction, where an omission in a statutory scheme is presumed intentional, 

applies when “language is omitted in an otherwise comprehensive statutory 

scheme.”  (App. Br. at 8-10, n.2. citing United States v. Murphy, 74 M.J. 302, 309-

10 (C.A.A.F. 2015) (Erdmann, J., concurring) (emphasis added)).  But the Uniform 

Code of Military Justice (UCMJ) is, by its own design, not a “comprehensive 

statutory scheme.”  Through Article 36(c), UCMJ, Congress gave the President the 

authority to prescribe additional trial procedures in courts-martial which “apply the 

principles of law and the rules of evidence generally recognized in the trial of 

criminal cases in the United States district courts” which are not “contrary to or 

inconsistent” with the UCMJ.  The President, in turn, has given the military judge 

the authority to give instructions on findings which “the military judge determines, 

sua sponte, should be given.”  R.C.M. 920(e)(7).  Therefore, it cannot be fairly 

argued that the UCMJ prohibits a military judge from giving instructions that are 

not expressly enumerated Article 51(c).  The military judge in this case did not 
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“usurp legislative authority” in giving the challenged instruction, as Appellant now 

claims on appeal.  (App. Br. at 9.)  

The UCMJ, read in conjunction with the Rules for Courts-Martial, 

establishes the duty for court members to find an accused guilty if they determine 

his guilt has been proved beyond a reasonable doubt.  It is already well-recognized 

in federal law that juries have the duty to follow the law as instructed to them by 

the trial judge.  As the Supreme Court articulated in Sparf and Hansen v. United 

States, 156 U.S. 51, 102 (1895), “[w]e must hold firmly to the doctrine that in the 

courts of the United States it is the duty of juries in criminal cases to take the law 

from the court and apply that law to the facts as they find them to be from the 

evidence.”  See also United States v. Boardman, 419 F.2d 110, 116 (1st Cir.1969), 

cert. denied, 397 U.S. 991 (1970) (jurors’ “duty is to apply the law as interpreted 

by the court, and they should be so instructed.”); United States v. Carr, 424 F.3d 

213, 219-20 (2d Cir. 2005) (“[n]othing in our case law begins to suggest that the 

court . . . cannot tell the jury affirmatively that it has a duty to follow the law, even 

though it may in fact have the power not to.”); United States v. Drefke, 707 F.2d 

978, 982 (8th Cir. 1983) (per curiam) (“[F]ederal courts have uniformly recognized 

the right and duty of the judge to instruct the jury on the law and the jury’s 

obligation to apply the law to the facts.”)  In the military justice system, a similar 
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duty for court-martial members to follow the law arises out of the UCMJ and the 

Rules for Courts-Martial.   

In R.C.M. 502(a)(2), the President provided that “[t]he members of a court-

martial shall determine whether the accused is proved guilty and, if necessary, 

adjudge a proper sentence, based on the evidence and in accordance with the 

instructions of the military judge.”  (emphasis added).  R.C.M. 920(a) further states 

that “[t]he military judge shall give the members appropriate instructions on 

findings.”  These instructions “consist of a statement of the issues in the case and 

an explanation of the legal standards and procedural requirements by which the 

member will determine findings.” R.C.M. 920(a) Discussion.  (emphasis added).  

Moreover, Congress, in Article 42, UCMJ, and the President in R.C.M. 

807(b)(1)(A), have prescribed that members of a general or special court-martial 

“shall take an oath to perform their duties faithfully.”4   

The only plausible interpretation of these Rules is that the court members 

must reach their verdict based on the legal standards articulated in the military 

judge’s instructions.  In other words, court-martial members must follow the law.  

The Rules say nothing about the member’s ability to disregard the law or the 

                                                           

4 R.C.M. 502(a)(2), 920(a) and 807(b)(1)(A) indisputably apply principles of law 

generally recognized in United States district courts, as required by Article 36(a).  

Cf. e.g.  Sparf, Boardman, Carr, Drefke, supra.  Moreover, these Rules for Courts-

Martial are not contrary to or inconsistent with Article 51(c) or any other part of 

the UCMJ.   
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military judge’s instructions.5  Indeed, as this Court recognized in Hardy, “[n]either 

Congress nor the President . . . has authorized a court-martial panel to pick and 

choose among the laws and rules that are applicable to military life in order to 

determine which ones should be obeyed by members of the armed forces.”  Hardy, 

46 M.J. at 74. 

The punitive article at issue in this case, Article 120(d), UCMJ, abusive 

sexual contact, reads “any person subject to this chapter who commits or causes 

sexual contact upon or by another person, if to do so would violate subsection (b) 

(sexual assault) had the sexual contact been a sexual act is guilty of abusive sexual 

contact and shall be punished as a court-martial may direct.”  (emphasis added).  

The plain language of the statute does not leave any room for debate.  Congress did 

not use the words “may be found guilty” or “should be found guilty.”  Quite 

simply, the statute, when read in conjunction with R.C.M. 918(c)’s requirement 

that findings be proved beyond a reasonable doubt, means that if all the elements 

of Article 120(d) are in fact proved beyond a reasonable doubt, the accused is 

guilty of the offense.  In this context, the members’ duty pursuant to Rules 502, 

                                                           
5 Notably, unwillingness to yield to the military judge’s instructions is grounds for 

a challenge to and excusal of a court member based on actual bias.  United States 

v. Nash, 71 M.J. 83, 88 (C.A.A.F. 2012).  This Court has stated, “[b]oth the 

Government and the accused are entitled to members who will keep an open mind 

and decide the case based on evidence presented in court and the law as announced 

by the military judge.”  United States v. Reynolds, 23 M.J. 292, 294 (C.M.A. 

1987). 
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807 and 920 to “follow the law” means they similarly have the duty to find the 

accused guilty if all elements of an offense are indeed proved beyond a reasonable 

doubt. 

In light of the above, it was not error or in any way contradictory to Article 

51(c), UCMJ, for the military judge to instruct the members that “if, based on your 

consideration of the evidence, you are firmly convinced that the accused is guilty 

of any offense charged, you must find him guilty.”  Rather it was a correct 

articulation of military law. 

c. A military accused does not have a right to jury nullification. 

Appellant next erroneously claims that he has the “legal right to a panel that 

is authorized to disregard the law.”  (App. Br. at 15.)  This Court has already 

dismissed that idea in Hardy, holding “a court-martial panel does not have the right 

to nullify the lawful instructions of a military judge.”  Hardy, 46 M.J. at 74.  While 

it is correct that juries have the “power” to nullify, this power does not arise from 

an accused’s “legal right to a panel that is authorized to disregard the law.”  Id. at 

70.  Instead, it results as a collateral consequence from policies such as “the 

requirement for a general verdict, the prohibition against a directed guilty verdict, 

the protection against double jeopardy, and the rules that protect the deliberative 

process of a court-martial panel.”  Id. at 75.  “The courts cannot search the minds 

of the jurors to find the basis upon which they judge,” and therefore must abide by 
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the jury’s decision to acquit, no matter what the underlying reason might have 

been.  Id. at 71 (quoting United States v. Moylan, 417 F.2d 1002, 1006 (4th Cir. 

1969)).   

The Supreme Court of New Jersey has helpfully explained that “[t]he harm 

of the directed verdict . . . is that it deprive[s] the jury of the power to determine 

guilt; there is no suggestion or hint [in prior case law] that once having determined 

guilt, the jury’s power thereafter to nullify its own determination is entitled to 

similar protection.´ Ragland, 519 A.2d at 1368.  In other words, although a 

criminal defendant has the absolute right to have a jury determine his guilt, this 

right to trial by jury does not extend any further.  It does not afford the defendant 

the right to then have the jury nullify its own determination that the defendant is 

guilty.  Similarly, in the military justice system, the accused’s right to be tried by a 

court-martial panel, as opposed to by military judge alone, does not include a right 

to have that panel nullify its own findings of guilt.  See also United States v. 

James, 203 F.3d 836 (10th Cir. 7 February 2000) (unpublished table decision) (“A 

defendant’s right to an impartial jury does not include a right to a jury composed of 

persons who will disregard the district court’s instructions.”) 

In Hardy, this Court joined the majority of federal circuits in rejecting “the 

view that jury nullification should be recognized or encouraged.”  Id. at 70-72.  See 

Boardman, 419 F.2d at 116 (1st Cir. 1969); Carr, 424 F.3d at 219-20 (2d Cir. 2005) 
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(“the power of juries to ‘nullify’ is by no means a right or something that a judge 

should encourage or permit if it is within his authority to prevent . . . courts have 

consistently recognized that jurors have no right to nullify.”); Moylan, 417 F.2d at 

1006 (4th Cir. 1969); United States v. Krzyske, 836 F.2d 1013, 1012 (6th Cir. 

1988) (“To have given an instruction on nullification would have undermined the 

impartial determination of justice based on law”); United States v. Anderson, 716 

F.2d 446, 449-50 (7th Cir. 1983); United States v. Wiley, 503 F.2d 106, 107 (8th 

Cir. 1974); United States v. Simpson, 460 F.2d 515, 518-19 (9th Cir. 1972); United 

States v. Trujillo, 714 F.2d 102, 105-06 (11th Cir. 1983) (“neither the court nor 

counsel should encourage jurors to violate their oath.”); United States v. 

Washington, 705 F.2d 489, 494 (D.C. Cir. 1983) (“A jury has no more ‘right’ to 

find a ‘guilty’ defendant ‘not guilty’ than it has to find a ‘not guilty’ defendant 

‘guilty.”)  This Court further recognized that “[n]o federal court of appeals has 

rendered a contrary decision.”  Hardy, 46 M.J. at 71.   

Appellant cites no other authority that would afford him the “right” to have 

his court-martial panel engage in nullification.  In order for this Court to interpret a 

statute or presidential rule to confer a right greater than provided by a higher 

source, such as the Constitution, that statute or rule must be “unambiguous” in its 

intent to confer that right.  See United States v. Czeschin, 56 M.J. 346, 348 

(C.A.A.F. 2002); United States v. Davis, 47 M.J. 484, 486 (C.A.A.F. 1998).  There 



21 

certainly is no statute or rule in the Manual for Courts-Martial, including Article 

51(c), that unambiguously confers upon a military accused the right for his panel to 

engage in jury nullification.  Under these circumstances, it was not error if the 

military judge’s instructions implied that the members could not disregard the law, 

or could not engage in jury nullification. 

d. Other federal courts have approved reasonable doubt instructions 

that inform the jury that they “have a duty to convict” or “must convict” if 

they are convinced beyond a reasonable doubt of the defendant’s guilt. 

 

 More than just dismissing the notion of an accused’s “right” to jury 

nullification, several federal circuits have explicitly held that it is permissible for a 

trial court to instruct the jury that it “has a duty” to find an accused guilty if 

convinced of the an accused’s guilt beyond a reasonable doubt.6  United States v. 

Appolon, 695 F.3d 44, 65 (1st Cir. 2012), Carr, 424 F.3d at 219-20; United States 

v. Johnson, 462 F.2d 423, 429 (3d Cir. 1972), cert. denied, 410 U.S. 937 (1973); 

Pierre, 974 F.2d at 1357.  

Still more federal courts have ratified the notion that a trial judge may 

instruct the jury that if they are convinced beyond a reasonable doubt of the 

defendant’s guilt, then they “must find” the defendant guilty.  Stegmeier, 701 F.3d 

at 583; Mejia, 597 F.3d at 1340.  Indeed, the reasonable doubt instruction approved 

                                                           

6 As the D.C. Circuit recognized in Mejia, there is little effective difference 

between the language “must find him guilty” and “have a duty to find him guilty,” 

and the Court considers “neither iteration more objectionable that the other.”  

Mejia, 597 F.3d at 1340. 
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in Mejia was identical to the instruction given in Appellant’s case.  No circuit had 

found this particular reasonable doubt instruction, taken from the Federal Judicial 

Center’s Pattern Criminal Jury Instruction 21, to be reversible error.  Id.  The 

Eighth and Tenth Circuit Courts of Criminal Appeals both use model jury 

instructions on reasonable doubt that contain the language “you must find [the 

defendant] guilty.”  (J.A. at 75, 81.)  Tellingly, Appellant has not been able to cite 

any cases where the particular instruction used in his case, or one substantially 

similar to it, was held to be error requiring reversal.   

 Appellant claims that in Billeci v. United States, 184 F.2d 394 (D.C. Cir. 

1950), the D.C. Circuit “held, inter alia, that use of the language ‘must find the 

defendant guilty’ was improper.”  (App. Br. at 17.)  However, Appellant misreads 

that case.  In Billeci, the trial judge instructed the jury “if you believe from the 

testimony that the defendants have committed the crime of which they are charged, 

then you must find a verdict of guilty.”  Id. at 399.  In its subsequent Pierre 

decision, the D.C. Circuit itself explained that the instructional error in Billeci 

resulted because the district court “omitted from its instruction the phrase ‘beyond 

a reasonable doubt.’”  Pierre, 974 F.2d at 1357.  The Court clarified, “we do not 

think it significant that the district court used the word ‘must’ instead of ‘should.’”  

Id.  As stated above, the D.C. Circuit has now specifically upheld the propriety the 

same reasonable doubt instruction used in this case.  Mejia, 597 F.3d at 1340. 
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e. The military judge’s instructions on reasonable doubt were not  

constitutionally deficient. 

 

Appellant further alleges that the military judge instructed the members in a 

conflicting manner by stating on one hand that they “must convict” Appellant, but 

on the other hand that they should decide the question of guilt “according to the 

law I have given you, the evidence admitted in court, and your own conscience.”  

(App. Br. at 9-10.)  According to Appellant, the conflicting nature of the 

instructions rendered them constitutionally deficient.  (Id.) 

These instructions are not necessarily contradictory.  In Sparf, the Supreme 

Court asserted, “upon the court rests the responsibility of declaring the law; upon 

the jury, the responsibility of applying the law so declared to the facts as they, 

upon their conscience, believe them to be.”  Sparf, 156 U.S. at 102 (emphasis 

added).  Thus, the Supreme Court considered jurors’ use of their conscience to be 

part of their fact-finding duty.  Instructing the members to decide matters 

according to their own conscience does not automatically imply that the members 

can or should engage in jury nullification.  It could equally imply that the members 

must use their consciences to determine the facts of the case.  

Even if the instructions were contradictory, they did not affect any 

constitutional right of Appellant.  The Supreme Court has asserted that in 

reviewing the constitutionality of jury instructions “the proper inquiry is not 

whether the instruction ‘could have’ been applied in an unconstitutional manner, 
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but whether there is a reasonable likelihood that the jury did so apply it.”  Victor v. 

Nebraska, 511 U.S. 1, 6 (1994) (citing Estelle v. McGuire, 502 U.S. 62, 72, n.4 

(1991)) (emphasis in original).  Appellant has no constitutional right to jury 

nullification, and therefore could not have been harmed by instructions that 

implied that the members could not engage in jury nullification.  He equally could 

not have been harmed by a reference to the members’ conscience that might 

arguably have suggested to the members that they could engage in jury 

nullification.  If the members had understood the instructions to allow them to 

disregard the law, the mistake would have inured to the benefit of Appellant, rather 

than to the United States.  Any such confusion could not have created a reasonable 

likelihood that the members applied the instructions in an unconstitutional manner.   

Appellant also fails to explain how the instruction in question created the 

reasonable likelihood that the members in this case convicted Appellant using a 

standard less than beyond a reasonable doubt, in violation of the Fifth Amendment.  

The entirety of the instruction told the members, “proof beyond a reasonable doubt 

is proof that leaves you firmly convinced of the accused’s guilt.”  Then, the 

members were instructed that if they were “firmly convicted that the accused is 

guilty” – meaning there was proof beyond a reasonable doubt as to his guilt - they 

must find him guilty.  The military judge instructed the members that the 

prosecution had the burden to prove each and every element of each offense 
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beyond a reasonable doubt.  (J.A. at 66.)  In accordance with Article 51(c), UCMJ, 

the military judge advised the members that Appellant was presumed to be 

innocent until his guilt was established beyond a reasonable doubt, that if there was 

reasonable doubt, such doubt must be resolved in favor of Appellant, and that the 

burden to establish innocence never shifted to Appellant.  (J.A. at 67.) 

Trial counsel did not argue that the members should apply a lower standard 

of proof than proof beyond a reasonable doubt and did not highlight the military 

judge’s instruction that included the phrase “must convict.”  Under these 

circumstances, there was no reasonable likelihood that the members misconstrued 

these instructions and actually convicted Appellant on a lesser standard than proof 

than beyond a reasonable doubt.  That the court members appropriately understood 

the military judge’s instructions is once again supported by the fact that they 

acquitted Appellant of the more serious specification with which he was charged.  

The reasonable doubt instruction was not constitutionally deficient.7   

f. A military accused does not need any “additional safeguards” to 

ensure his conviction is supported by proof beyond a reasonable doubt. 

 

Finally, Appellant claims that the military justice system requires “additional 

safeguards” to ensure that every conviction is supported by proof beyond a 

                                                           
7 Appellant also suggests the reasonable doubt instruction was constitutionally 

deficient because “there was no guarantee that it was a panel and not the military 

judge rendering a verdict in Appellant’s case.”  (App. Br. at 10.)  Even if this were 

the case, it would not amount to a constitutional error, since Appellant had no 

constitutional right to a jury trial.   
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reasonable doubt.”  (App. Br. at 18.)  As described in depth above, based on the 

plain language of the existing reasonable doubt instructions themselves, there is no 

reasonable likelihood that court-martial panel members will apply those 

instructions in a manner that lowers an accused’s burden of proof or will interpret 

the instructions as a directed verdict.  As such, Appellant’s call for “additional 

safeguards” is essentially a solution in search of a problem.   

“The burden of showing that military conditions require a different rule than 

that prevailing in the civilian community is upon the party arguing for a different 

rule.”  Courtney v. Williams, 1 M.J. 267, 270 (C.M.A. 1976).  Appellant has not 

met this burden.  Appellant’s suggestion that court members will hear the words 

“must convict” as an order simply because they are in the military is unconvincing 

and unrealistic.  The instruction is clearly expressed as a conditional statement; the 

members must convict only if they are firmly convinced of the accused’s guilt.  If 

the members are not firmly convinced, they must acquit.  “The average military 

court member is highly educated and has years of experience either leading or 

dealing with people.”  United States v. Simoy, 46 M.J. 592, 606 (A.F. Ct. Crim. 

App. 1996) rev’d in part on other grounds.  Military court-martial members are 

also selected based on being “best qualified” for court-martial duty.  Article 

25(d)(2), UCMJ.  As such, there is no likelihood that military court members 



27 

would somehow be more confused about this instruction than civilian jurors, 

thereby requiring “additional safeguards.”   

Appellant has described nothing else about military life that would require a 

right to jury nullification or that would create the need to suggest to court-martial 

members that they have the power to disregard the law in reaching their verdict.  In 

fact, as this Court has already recognized in Hardy, military conditions strongly 

dictate against suggesting to court-members that are free to disregard the law and 

military judge’s instructions.  Hardy, 46 M.J. at 74.  Court members should not 

have “an authoritative basis to determine that service members need not obey 

unpopular, but lawful orders from either their civilian or military superiors.”  Id.  

To imply to court members that they are free to disregard the law “would be 

antithetical both to the fundamental principle of civilian control of the armed 

forces in a democratic society and to the discipline that is essential to the 

successful conduct of military operations.”  Id. 

This Court has likewise acknowledged that “the purpose of the Uniform 

Code of Military Justice . . . is the improvement of military discipline by the 

melioration of the administration of justice in the armed services.”  United States v. 

Johnson, 11 C.M.R. 174, 177, 178 (C.M.A. 1953).  It is untenable to argue that 

military justice or military discipline would be improved by implying to court 

members that they may disregard the law and engage in jury nullification.  “The 
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right to equal justice under the law inures to the public as well as to individual 

parties to specific litigation, and that right is debased when juries at their caprice 

ignore the dictates of established precedent and procedure.”  Hardy, 46 M.J. at 71-

72 (quoting United States v. Gorham, 523 F.2d 1088, 1098 (D.C. Cir. 1975)).  

Similarly, the right to equal justice inures to military members who depend on the 

military justice system as a means of upholding good order and discipline. 

While it is accurate that Article 31(b), UCMJ provides greater protections to 

servicemembers than the Constitution, those expanded rights were given to 

military members by Congress, not by a military court.  It is unclear what existing, 

unambiguous statute or rule Appellant would have this Court interpret to create 

“additional safeguards” applicable to reasonable doubt instructions.  In requesting 

“additional safeguards,” Appellant appears to be asking for a heightened standard 

of “military due process.”  However, this Court has specifically rejected the idea 

that there is a “military due process” right that entitles servicemembers to “due 

process protections above and beyond the panoply of rights provided to them by 

the plain text of the Constitution, the UCMJ, and the MCM.”  United States v. 

Vazquez, 72 M.J. 13, 19 (C.A.A.F. 2013). 

Ultimately, in advocating for the adoption of the language “should convict” 

versus “must convict,” Appellant is making a policy argument.  There is no law 

that requires such a change.  The Supreme Court of New Jersey has aptly stated 
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that the only effect of using words “should convict” rather than “must convict” “is 

to make it more likely that juries will nullify the law, more likely, in other words, 

that no matter how overwhelming the proof of guilt, no matter how convinced the 

jury is beyond any reasonable doubt of defendant’s guilt, despite the law, it will 

acquit.”  Ragland, 519 A.2d at 1367.  The conditions of military life simply do not 

demand that court members be advised of this power.  As such, there is no 

compelling reason for this Court to recommend the usage of the language “should 

convict” over “must convict.”8  In any event, while this Court could decide to 

reverse course from Meeks and express a preference that military courts-martial 

use the “should convict” language, such a change would not render the “must 

convict” language error, much less plain error. 

g. The military judge’s reasonable doubt instruction was not plain 

error. 

 

For all the reasons discussed above, the military judge’s reasonable doubt 

instruction was not error.  Even this Court finds error, such error certainly was not 

plain or obvious under existing law.  “Plain error review requires this Court to look 

at ‘current law.’”  United States v. Marsh, 70 M.J. 101, 108 (C.A.A.F. 2011) 

                                                           
8 That there may be differences in how the various Armed Services define 

reasonable doubt is ultimately irrelevant to the resolution of this issue.  “So long as 

the court instructs the jury on the necessity that the defendant’s guilt be proved 

beyond a reasonable doubt . . . the Constitution does not require that any particular 

form of words be used in advising the jury of the government’s burden of proof.”  

Victor, 511 U.S. at 5.  Likewise, “the Constitution neither prohibits trial courts 

from defining reasonable doubt nor requires them to do so.”  Id. 
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(Ryan, J., with whom Stucky, J. joined, concurring in part and dissenting in part).  

See also United States v. Weintraub, 273 F.3d 139, 152 (2d Cir 2001) (no plain 

error where no “binding precedent” at the time of trial or appeal established error); 

United States v. DeChristopher, 695 F.3d 1082, 1091 (10th Cir. 2012) (“An error is 

plain if it is clear or obvious under current, well-settled law.”) 

While it is settled law that a trial judge may not direct a verdict in a criminal 

case, there is no settled military or civilian law establishing that the reasonable 

doubt instruction in this case, the Federal Judicial Center’s Pattern Criminal Jury 

Instruction 21, was the equivalent of a directed verdict.  There is likewise no 

settled military or civilian law establishing that this instruction is otherwise 

reversible error.  In fact, all existing law on this particular instruction says the 

opposite.   

In Meeks, 41 M.J. at 157 n.2, this Court suggested that the Armed Services 

“reexamine their reasonable doubt instruction,” and specifically identified the 

exact instruction given in this case as “one possibility.”  Although this 

recommendation was essentially dicta contained in a footnote, the recommendation 

is still persuasive.  It is difficult to understand how using an instruction could be 

“obvious” error, when the military’s superior Court has suggested the use of the 

very same instruction.  Furthermore, both AFCCA and the Navy-Marine Corps 

Court of Criminal Appeals (NMCCA) have upheld the propriety of this instruction.  
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United States v. Sanchez, 50 M.J. 506, 509 (A.F. Ct. Crim. App. 1999); United 

States v. Jones, 46 M.J. 815 (N-M. Ct. Crim. App. 1997).  See also, Marsh, 70 M.J. 

at 108 (Ryan, J., with whom Stucky, J. joined, concurring in part and dissenting in 

part) (finding it persuasive in a plain error analysis that the relevant CCA had 

determined the argument at issue to be permissible).   

In her concurrence in Victor, Justice Ginsburg described the Federal Judicial 

Center’s Pattern Criminal Jury Instruction 21 as being “clear, straightforward, and 

accurate.”  Victor, 511 U.S. at 26.  (Ginsburg, J., concurring in part and concurring 

in judgment).  She further stated, “[t]his model instruction surpasses others I have 

seen in stating the reasonable doubt standard succinctly and comprehensively.”  Id. 

at 27. 

Moreover, many federal circuits have either endorsed the use of the Federal 

Judicial Center’s Pattern Criminal Jury Instruction 21, or at the very least found its 

use not to be reversible error.  United States v. Gibson, 726 F.2d 869, 873-74 (1st 

Cir. 1984), cert. denied, 466 U.S. 960 (1984); United States v. McBride, 786 F.2d 

45, 52 (2d Cir. 1986) rev. on other grounds; United States v. Mahabir, 1997 U.S. 

App. LEXIS 13058, 13-14 (4th Cir. 1997) (unpublished table opinion);9 United 

                                                           
9 In United States v. Porter, 821 F.2d 968, 973 (4th Cir. 1987), the Fourth Circuit, 

expressing its general disdain for any attempt to define reasonable doubt, found the 

instruction to be error, in that it introduced “unnecessary concepts of being ‘firmly 

convinced’ of guilt and a “real possibility of innocence.”  However, the Court 

granted no relief, because it found that the error “did not affect the substantial 
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States v. Hunt, 794 F.2d 1095, 1100-1101 (5th Cir. 1986); Harris v. Bowersox, 184 

F.3d 744, 751-52 (8th Cir. 1999) cert. denied, 528 U.S. 1097 (2000); United States 

v. Artero, 121 F.3d 1256, 1258 (9th Cir. 1997) cert. denied, 522 U.S. 1133 (1998); 

United States v. Conway, 73 F.3d 975, 980 (10th Cir. 1995); Mejia, 597 F.3d at 

1340 (D.C. Cir. 2010). 

The fact that Meeks and these other federal circuit opinions might not have 

specifically addressed the “must convict” verses “should convict” debate10 does not 

make them any less relevant to a discussion of plain error.  Presumably a federal 

court or a Supreme Court Justice would not endorse an instruction if any part of it 

was error, let alone constitutional error.   

Given the support for the Federal Judicial Center’s Pattern Criminal Jury 

Instruction 21 by this Court, AFCCA, NMCCA, Justice Ginsburg, and at least 

eight federal circuits and the existence of no federal case law finding it to be 

reversible error, the military judge’s decision to give the instruction was not plain 

error. 

                                                                                                                                                                                           

rights of the accused” because the “instructions taken as a whole properly 

described the prosecution’s burden and the protection the law affords the accused.”  

Id.  In Mahabir, the Fourth Circuit has apparently changed course and has now 

been persuaded by Justice Ginsburg’s concurrence and other Fifth and Tenth 

Circuit opinions that the instruction is proper.  1997 U.S. App. LEXIS 13058 at 13.    
10 Most of these decision address the propriety of the Federal Judicial Center’s 

Pattern Criminal Jury Instruction 21 in the context of whether the words “firmly 

convinced” or “real possibility” adequately convey the concept of reasonable 

doubt. 
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h. Appellant was not prejudiced by any error in the reasonable doubt 

instruction. 

 

Appellant contends that automatic reversal without testing for prejudice is 

required in this case based on Sullivan, 508 U.S. at 280, because the instructional 

error in this case consisted of an improper description of the burden of proof.  

However, even if the reasonable doubt instruction did contain an improper 

description of the burden of proof, Sullivan would not apply to Appellant’s court-

martial.   

In Sullivan, the Supreme Court found structural error specifically because the 

defective reasonable doubt instruction resulted in a violation of the Sixth Amendment 

right to a jury verdict of guilty beyond a reasonable doubt.  Id. at 278.  But, as stated 

earlier, the Sixth Amendment right to a jury trial does not apply to courts-martial.  

Easton, 71 M.J. at 175.  Since there was no Sixth Amendment violation in this case, 

Sullivan does not require reversal without first testing for prejudice.   

Even if challenged instruction otherwise rose to the level of constitutional 

error, this Court can test any such error in the instruction for prejudice.  Neder v. 

United States, 527 U.S. 1, 8 (1999) (“[I]f the defendant had counsel and was tried 

by an impartial adjudicator, there is a strong presumption that any other 

[constitutional] errors that may have occurred are subject to harmless-error 

analysis”) (internal citations omitted).  See also Porter, 821 F.2d at 973 (evaluating 
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perceived error in the reasonable doubt instruction and finding no prejudice to the 

accused’s substantial rights.) 

Appellant has not demonstrated material prejudice to a substantial right in 

his case.  Reading the findings instructions as a whole, as the Supreme Court has 

required courts to do, the members were correctly instructed on the presumption of 

innocence, that Government alone had the burden of proof, that each and every 

element of every offense had to be proven beyond a reasonable doubt, that any 

doubt had to be resolved in favor of Appellant, and that it was the members’ sole 

province to determine the issue of guilt.  These proper instructions compensated 

for any possible error in the isolated statement, “if, based on your consideration of 

the evidence, you are firmly convinced that the accused is guilty of any offense 

charged, you must find him guilty.”  In findings argument, trial counsel did not 

argue for a lower burden of proof or emphasize the military judge’s reasonable 

doubt instruction.   

Assuming that any error in the instruction constituted constitutional error, --

and Appellant has not made a convincing argument that any of his constitutional 

rights were violated -- such error in this case would also have been harmless 

beyond a reasonable doubt.  In light of the entirety of the findings instructions, the 

challenged instruction had no effect upon the guilty verdict.  See United States v. 

Wolford, 62 M.J. 418, 420 (C.A.A.F. 2006) (“The inquiry for determining whether 
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constitutional error is harmless beyond a reasonable doubt is whether, beyond a 

reasonable doubt, the error did not contribute to the defendant’s conviction or 

sentence.”) (internal quotations omitted).  The members clearly understood that 

they had the ability to acquit the Appellant if they were not convinced beyond a 

reasonable doubt of his guilt, as they did for one of the specifications of the 

Charge. 

In sum, the military judge did not commit error or plain error in instructing 

the members, “if, based on your consideration of the evidence, you are firmly 

convinced that the accused is guilty of any offense charged, you must find him 

guilty.”  Even if the instruction was somehow error, Appellant suffered no material 

prejudice to a substantial right.  The Air Force Court of Criminal Appeals did not 

err in refusing to grant Appellant relief. 

CONCLUSION 

WHEREFORE the Government respectfully requests that this Honorable 

Court affirm the findings and sentence in this case. 
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