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IN THE UNITED STATES COURT OF APPEALS 

FOR THE ARMED FORCES 

UNITED STATES, ) APPELLANT’S BRIEF 

   Appellee, )   

) 

    v. )  Crim. App. Dkt. No. 38673 

) 

) USCA Dkt. No. 16-0546/AF 

Senior Airman (E-4) ) 

RODNEY B. BOYCE, ) 

USAF, ) 

   Appellant. 

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES 

COURT OF APPEALS FOR THE ARMED FORCES: 

Specified Issue 

THE CHIEF OF STAFF OF THE AIR FORCE 

ADVISED THE CONVENING AUTHORITY THAT, 

UNLESS HE RETIRED, THE SECRETARY OF THE 

AIR FORCE WOULD FIRE HIM. WAS THE 

CONVENING AUTHORITY'S SUBSEQUENT 

REFERRAL OF CHARGES UNLAWFULLY 

INFLUENCED BY THE THREAT TO HIS 

POSITION AND CAREER? 

Statement of Statutory Jurisdiction 

The Air Force Court of Criminal Appeals had jurisdiction over this matter 

pursuant to Article 66, Uniform Code of Military Justice (UCMJ), 10 U.S.C. § 866 

(2012).  This honorable Court has jurisdiction over this matter under Article 

67(a)(3), UCMJ, 10 U.S.C. § 867(a)(3) (2012). 
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Statement of the Case 

 On February 18 and March 10-14, 2014, Senior Airman (SrA) Rodney 

Boyce, [hereinafter Appellant] was tried at Aviano Air Base, Italy before a military 

judge and an officer and enlisted panel, sitting as a general court-martial.  Contrary 

to his pleas, the panel convicted Appellant of one specification of rape and two 

specifications of assault consummated by a battery in violation of Articles 120 and 

128, UCMJ, 10 U.S.C. §§ 920, 928 (2012).   The panel sentenced Appellant to 

reduction to E-1, total forfeiture of all pay and allowances, and 4 years of 

confinement.  Pursuant to the military judge’s order, the convening authority 

approved only so much of the adjudged sentence as to the forfeiture and the 

confinement.   

 On March 24, 2016, the Air Force Court affirmed the findings and granted a 

six (6) day credit against the sentence in Appellant’s case, otherwise affirming the 

findings and sentence.  Appendix.  On 26 April 2016, Appellant was notified of the 

Air Force Court’s decision.  In accordance with Rule 19 of this Court’s Rules of 

Practice and Procedure, appellate defense counsel previously filed a Petition for 

Grant of Review.  On July 19, 2016, this Honorable Court granted the Petition as 

to the specified issue above.   
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Statement of Facts 

On February 26, 2013, the Convening Authority in this case, Lt Gen Craig 

Franklin, set aside a sex assault conviction in the case of Lt Col James H. 

Wilkerson, II, pursuant to his lawful Art. 60, UCMJ authority.  JA at 371, 

Attachment 52.  In early September 2013, Lt Gen Franklin declined to refer to trial 

court-martial charges in another sexual assault case, United States v. Wright.  This 

was also a lawful exercise of discretion.  JA at 371, Attachment 59.  As a result of 

these two decisions, on December 27, 2013, the Chief of Staff of the Air Force 

(CSAF) informed Lt Gen Franklin that the Secretary of the Air Force (SECAF) had 

“lost confidence” in him and that he could either resign or be fired because of his 

lawful decisions in previous sexual assault cases.  Id.  CSAF informed Lt Gen 

Franklin of this decision on the same day that he received the referral packet in this 

case, December 27, 2013.  Id.  Lt Gen Franklin was personally concerned that he 

had been influenced as a result of CSAF’s action.  Id.  In his retirement 

announcement, he gave as a reason for his retirement that his “judgement has been 

questioned publicly regarding (his) decisions as a general court-martial convening 

authority.”  Id., Attachment 61.  Nonetheless, on January 6, 2014, Lt Gen Franklin, 

referred this case to trial.  JA at 109-113. 

 Political outrage erupted following Lt Gen Franklin’s decisions in Wilkerson 

and Wright.  Senator Claire McCaskill, a member of the Senate Armed Services 
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Committee [hereinafter SASC] wrote, in response to Lt Gen Wright’s Wilkerson 

decision, that “the message must be sent ... (that) if you commit rape or sexual 

assault, you will go to prison.  And if you turn a blind eye... you will be held 

accountable.”  JA at 371, Attachment 6.  Another SASC member, Senator Kirsten 

Gillibrand demanded that senior military leaders “hold commanders accountable” 

for not referring more sexual assault courts-martial and demanded to know why 

“none of you has ever reprimanded or held any of these commanders accountable 

in the past.”  Id., Attachment 18.  After CSAF fired Lt Gen Franklin, Sen. 

Gillibrand stated that she was “pleased that Lt Gen Franklin will no longer serve in 

his post” because of his actions in Wilkerson and Wright.  Id., Attachment 62.     

 Lt Gen Franklin stated that he knew it was “time to go” after his discussion 

with CSAF because a sexual assault defendant, knowing of the harsh treatment 

which he had received for his previous military justice decisions, would think that 

he was “not going to be treated fairly.”  Id., Attachment 59.  Lt Gen Franklin 

acknowledged the clear appearance of unlawful command influence [hereinafter 

UCI], noting that it would be “foolish” to think that there was none.  Id.  

Specifically, he stated that he is not “naive enough to think a reasonable member of 

the public would not harbor some doubts about whether these things influenced... 

decision(s) to prosecute.”  Id.  Despite these serious reservations, he still acted as 

Convening Authority in this case, a sexual assault case.  
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 Lt Gen Franklin retired with a few months shy of sufficient time in grade to 

collect a Lieutenant General’s pension.  Id.  In the same conversation in which 

CSAF told Lt Gen Franklin that he must retire or be removed, CSAF told Lt Gen 

Franklin that the Secretary of the Air Force would not waive the time in grade 

requirements for him to receive his full pension.  Id.  He therefore receives the 

pension of a Major General.  Lt Gen Franklin believes that his loss of retirement 

has “a chilling effect” on others with regard to their military justice decisions.  Id.  

 Prior to threatening to fire Lt Gen Franklin, CSAF made absolutist public 

statements concerning the military justice system and sexual assault.  At a January 

23, 2013 hearing before the House Armed Services Committee, CSAF stated that 

the Air Force “needed to identify the numbers... when it comes to how we are 

doing in terms of prosecution, conviction, et cetera, and what are the tools we can 

use to get better,” implying that he expected more prosecutions and convictions.  

Id., Attachment 15.  In a May 16, 2013 interview with USA Today, he stated that 

the lawful action of a Convening Authority in disapproving a sexual assault 

conviction sends to women in the Air Force the negative message that “they’re not 

going to be taken seriously” if they complain of sexual assault.  Id., Attachment 44.   

CSAF understood the effects that his comments had on the military justice 

system.  When asked “Do you have an overall message you want to send out there 

without some lawyer accusing you of UCI?” CSAF responded that he “was not too 
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concerned about [the effects of UCI]”, adding “I don’t know if we can avoid that 

one completely.”  Id., Attachment 44.    

Summary of Argument 

 CSAF engaged in UCI when he de facto fired Lt Gen Franklin.  CSAF fired 

Lt Gen Franklin in consequence of Lt Gen Franklin’s lawful exercise of the 

judicial functions of a Convening Authority.  CSAF’s action, in punishment for 

reasoned, but politically disfavored judicial acts, undermines the integrity of the 

entire military justice system, makes the court-martial process dependent upon the 

fickle winds of media attention, and has no place in any adjudicatory process save 

a witch-trial.  Appellant asks this Court to protect the statutory due process which 

the UCMJ guarantees to him and others similarly situated by setting aside and 

dismissing the findings and sentence in his case as the products of unlawful 

command influence.   

Argument 

THE CONVENING AUTHORITY’S REFERRAL 

DECISION WAS UNLAWFULLY INFLUENCED 

WHEN THE CHIEF OF THE STAFF OF THE AIR 

FORCE CALLED HIM AND TOLD HIM THAT 

UNLESS THE CONVENING AUTHORITY 

RETIRED, THE SECRETARY OF THE AIR FORCE 

WOULD FIRE HIM. 
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Standard of Review 

  The issue of UCI is a question of law which this honorable court reviews de 

novo.  United States v. Harvey, 64 M.J. 13, 19 (C.A.A.F. 2006).  Once appellant 

has raised below the specter of UCI, the government must prove beyond a 

reasonable doubt that the UCI neither affected the proceedings nor prejudiced the 

public perception of the military justice system.  United States v. Biagase, 50 M.J. 

143, 152 (C.A.A.F. 1999).  Any doubt as to the existence of unlawful command 

influence must be resolved in favor of the appellant.  United States v. Kitchens, 31 

C.M.R. 175, 180 (C.M.A. 1961).   

Law 

“No person subject to [the UCMJ] may attempt to coerce... the action of any 

convening, approving, or reviewing authority with respect to his judicial acts.”  

Art. 37(a), UCMJ.  This court has long recognized that UCI deprives 

servicemembers of their constitutional due process rights.  United States v. 

Thomas, 22 M.J. 388, 393 (C.M.A. 1986).  It is therefore properly recognized “the 

mortal enemy of military justice.”  Id. at 393. 

 The military justice system is tarnished by unlawful command influence 

whether the source of the influence intended the adverse effects on the case or not.  

Inquiry into the intentions behind an influencing action is both unfruitful and 
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irrelevant.  The only relevant inquiry is whether an action resulted in influence.  

United States v. Jameson, 33 M.J. 669, 673 (N.M.C.M.R. 1991).   

UCI exists in two forms.  Actual UCI occurs when a superior authority 

engages in actions or uses unauthorized means to influence the disposition of 

criminal charges.  United States v. Blaylock, 15 M.J. 190, 193 (C.M.A. 1983).  

Apparent UCI, in contrast, deals with an appearance of impropriety, even if there 

was no actual influence or illegality.  United State v. Simpson, 58 M.J. 368, 374 

(C.A.A.F. 2003).   

UCI may occur in the accusatory or the adjudicatory phase of a court-

martial.  United States v. Weasler, 43 M.J. 15, 17 (C.A.A.F. 1995).  UCI which 

occurs in the accusatory phase of the trial affects decisions concerning preferral, 

forwarding and referral.  Id. at 18.  Accusatory phase UCI may be actual or 

apparent.  Id.  When UCI occurs during the accusatory phase of the trial, this 

Honorable Court directs its inquiry into whether a superior authority attempted to 

interfere with the independent decision making of a subordinate official concerning 

preferral, forwarding, or referral of charges.  United States v. Hamilton, 41 M.J. 32, 

37 (C.M.A. 1990).   

Actual UCI 

The doctrine of actual UCI describes a situation wherein a superior attempts 

to control a subordinate decision-maker in his responsibility to make an 
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independent and discretionary military justice decision. United States v. Allen, 31 

M.J. 572, 584 (C.M.A. 1990).  Actual UCI occurs when a superior interferes with 

the actions of his subordinate, including in his referral decisions.  Hamilton, 41 

M.J. at 36.  A convening authority therefore may be the subject of actual UCI from 

his superior in rank.   

A general officer who has been attacked repeatedly over his exercise of 

military justice discretion is unlawfully influenced where the negative feedback 

causes him to have face personal consequence concerning the outcome of military 

justice matters.  Thomas, 22 M.J. at 394.  

 Although a superior may set military justice policy, he may not deprive a 

Convening Authority of the ability to exercise independent judgement in military 

justice matters.  An action of a superior which invades the informed discretion of a 

Convening Authority constitutes unlawful command influence.  United States v. 

Rivera, 31 C.M.R. 93, 95 (C.M.A. 1961).  

 Superiors may commit actual UCI concerning a class or type of case.  UCI 

occurs when an influencing action has a “logical connection to the court-martial in 

terms of the potential to cause unfairness in the proceedings.”  Biagase, 50 M.J. at 

150.   

 This Honorable Court regards the statements of an influenced person 

concerning independence from an influencing action with extreme skepticism.  It is 
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extremely difficult for a subordinate to assess the effects that a superior’s influence 

has on him.  United States v. Gerlich, 45 M.J. 309, 313 (C.A.A.F. 1996).  “Military 

law has traditionally viewed such perfunctory statements from subordinates on the 

effects of command influence as inherently suspect...”  United States v. Rosser, 6 

M.J. 267, 272 (C.M.A. 1979).   

 When a convening authority has been the subject of UCI, only extensive 

remedial action will cure the UCI and render it harmless beyond a reasonable 

doubt.  Thomas, 22 M.J. at 400.  

Apparent UCI 

 This Court has long recognized that the preservation of public perception 

concerning the integrity and fairness of the military justice system is just as 

important as the actual substance of the proceedings.  United States v. Ayers, 54 

M.J. 85, 94-95 (C.A.A.F. 2000).   

In considering whether an appearance of unlawful command influence 

exists, this Court considers “the perception of fairness in the military justice system 

as viewed through the eyes of a reasonable member of the public.”  United States 

v. Lewis, 63 M.J. 405, 415 (C.A.A.F. 2006).   Where an improper appearance 

places an “intolerable strain on public perception of the military justice system,” 

this honorable Court should restore public faith by firm measures, to include 

dismissal with prejudice.  United States v. Wiesen, 56 M.J. 172, 175 (C.A.A.F. 
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2001).  Dismissal is a harsh remedy, but one which is necessary when alternatives 

are insufficient to address the grave threat to military justice caused by UCI.  

United States v. Gore, 60 M.J. 178, 188 (C.A.A.F. 2004).   

 In order to sustain an appellant’s conviction in cases where there exists an 

appearance of UCI, “the disinterested public would now [have to] believe that 

[Appellant] received a trial free from the effects of unlawful command influence.” 

Lewis, 63 M.J. at 415. 

On appeal, the defense properly raises a claim of apparent unlawful 

command influence by showing:  

1. Facts which, if true, would appear to constitute unlawful command 

influence;  

2. That the proceedings would appear unfair to a disinterested observer; 

3. And that appearances of unlawful command influence was the cause of 

the apparent unfairness.  

 

United States v. Richter, 51 M.J. 213, 224 (C.A.A.F. 1999) (quoting 50 M.J. 

at150).   

 CSAF subjected Lt Gen Franklin’s to UCI, irredeemably tainting Lt Gen 

Franklin’s referral decisions, including his decision in Appellant’s case.  

Additionally, the “be fired for not referring” atmosphere in which the referral 

occurred is such that this honorable Court cannot be assured that “the disinterested 

public” would believe that Appellant received a fair trial.  See Lewis, 63 M.J. at 

415.  There was, therefore, both actual and apparent UCI in this case.  The court-
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martial here was irreparably tainted by political pressures to increase the 

prosecution and conviction of sexual assault cases and must be set aside and 

dismissed with prejudice in order to safeguard the integrity of the military justice 

system.      

Actual UCI 

 The firing of a Convening Authority in consequence of his military justice 

decisions is textbook actual UCI.  “No person ... may attempt to coerce... any 

convening (authority)... with respect to his judicial acts.”  Art. 37(a), UCMJ.  

CSAF’s action was both a coercive retaliatory measure against Lt Gen Franklin 

and an attempt to send a “chilling” message to other convening authorities.  JA at 

371, Attachment 59.   

CSAF punished Lt Gen Franklin for his perceived lenient military justice 

decisions which generated political reprobation.  A superior who punishes a 

subordinate decision-maker in the military justice system has committed UCI. 

Hamilton, 41 M.J. at 36.  A Convening Authority who has been attacked 

repeatedly over his exercise of military justice discretion is unlawfully influenced 

when he faces personal consequence for the outcome of military justice matters.  

Thomas, 22 M.J. at 394.   

After being attacked publicly in the media, Lt Gen Franklin had his career 

terminated early and retired with a reduced pension because he was lenient when 
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CSAF thought he should be merciless.  JA at 371, Attachment 59.  Suffering a 

personal consequence because of his military justice decisions, Lt Gen Franklin 

was the subject of actual UCI.   

CSAF’s actions were so outrageous that this honorable Court should find, as 

a matter of law, that CSAF unlawfully influenced Lt Gen Franklin.  Outrageous 

conduct directed at the removal of court-martial personnel is actual UCI.  Lewis, 63 

M.J. at 415.   In Lewis, a Staff Judge Advocate (SJA) alleged that a Military Judge 

and a civilian defense counsel were involved in an illicit lesbian relationship.  Id. at 

411.  The SJA directed the trial counsel to voir dire the Military Judge for bias on 

that basis.   No reasonable grounds existed for the accusation, which another 

Military Judge termed “crass, sarcastic, and scurrilous characterization… [which] 

bespeaks an ignorance, prejudice, and paranoia.”  Id.  However, the falsely accused 

military judge was forced to recuse herself, resulting in a potential windfall to the 

government of a different military judge.  Id.  This honorable Court ruled that the 

government could not potentially profit from its own outrageous conduct and set 

aside and dismissed the sentence of the appellant in Lewis.  Id. at 416-17.   

Similar to Lewis, in which the SJA violated the canons of professional 

responsibility by making a baseless accusation against the military judge, id. at 415 

here, CSAF engaged in conduct in violation of Art. 37(a), UCMJ, by firing Lt Gen 

Franklin for his decisions to set aside one sexual assault case and to not refer 
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another.  JA at 371, Attachment 59.  Just as the Lewis SJA’s conduct was 

outrageous for its blatancy, here, too, was CSAF’s conduct outrageous because it 

glibly disregarded Art. 37(a).  CSAF braggadocio statement that he “was not too 

concerned about” the effects of UCI, adding “I don’t know if we can avoid that one 

completely,” is particularly damning.  Id., Attachment 44.  Essentially, CSAF 

stated that the ends justify the means and that he sees nothing wrong with 

intervening in the military justice process so long as an accused is convicted.  His 

firing of Lt Gen Franklin as a means to that end is as outrageous as the false 

accusation of the SJA in Lewis because in both instances, the fundamental integrity 

of the military justice system is impacted.    

In Lewis, this Honorable Court declined to grant a windfall to the 

government in consequence of the SJA’s outrageous conduct and dismissed with 

prejudice the charges against the Lewis appellant.  Lewis, 63 M.J. at 416-17.  This 

court should penalize the government for using outrageous conduct to remove a 

convening authority by dismissing the charges here with prejudice in the same way 

it declined to allow the government remove a military judge through outrageous 

conduct and penalized the government by dismissing the charges in Lewis with 

prejudice. 

CSAF’s action was plainly in response to political pressure.  CSAF received 

significant political pressure concerning the need to convict those accused of 
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sexual assault “all the way from [Capitol] Hill.”  JA at 371, Attachment 66.  

Although triggered by the Wilkerson and Wright decisions, the pressure from 

Senators McCaskill and Gillibrand for CSAF to hold Lt Gen Franklin 

“accountable” focused on allegations of “rape or sexual assault,” not merely on 

these two previous cases.  Id., Attachment 6.  CSAF therefore acted in response to 

this pressure, which concerned all sexual assault allegations, not just those in 

Wilkerson and Wright.      

Appellant was prejudiced by the blanket UCI covering sexual assault cases 

generally.  Even if this Honorable Court does not find that CSAF’s actions 

constituted UCI as a matter of law, this Honorable Court cannot underestimate the 

dramatic influence that CSAF’s action had on Lt Gen Franklin.  Lt Gen Franklin 

received this matter for action a few hours after CSAF told him to retire or be fired.  

(JA at 109-113; JA at 371, Attachment 59).  Although Lt Gen Franklin claims that 

CSAF’s directive had no influence on his decision in this case, his assessment is 

afforded little weight by this Court’s precedent.  Gerlich, 45 M.J. at 313.  “Military 

law has traditionally viewed… perfunctory statements from subordinates on the 

effects of command influence as inherently suspect...”  Rosser, 6 M.J. at 272.  In 

this case, Lt Gen Franklin learned that his long and storied career in the Air Force 

had to end because he bucked politically correct thinking regarding sexual assault 



16 
 

in the military.  In the days that followed CSAF’s phone call, Lt Gen Franklin had 

time to contemplate the end of his career.  And then what…? 

In order to affirm the decision below, this Honorable Court must be 

convinced beyond a reasonable doubt that Lt Gen Franklin’s process of reckoning 

played no role, even subliminally, in his referral decision here.  Biagase, 50 M.J. at 

152.  That required level of certainty is not attainable, particularly in light of this 

Court’s precedent which views even Lt Gen Franklin’s own statements disavowing 

any impact with skepticism.  See Rosser, 6 M.J. at 272.  In that context, any doubt 

as to the existence of unlawful command influence must be resolved in favor of the 

appellant.  Kitchens, 31 C.M.R. at 180.  Therefore, this Honorable Court must 

resolve the doubt here in favor of the Appellant by setting aside and dismissing the 

findings and sentence with prejudice because it cannot be certain beyond a 

reasonable doubt that CSAF’s actions did not influence Lt Gen Franklin.     

Apparent UCI 

CSAF’s adverse action against Lt Gen Franklin presents to the public an 

image of a system in which Convening Authorities lose their jobs unless they, 

without exception, refer cases to trial and approve sentences.  This constitutes 

apparent UCI.  Adverse administrative action against a judicial officer constitutes 

apparent UCI when undertaken because a superior disagrees with the judicial 

officer’s decisions.  United States v. Salyer, 72 M.J. 415, 426 (C.A.A.F. 2013).  
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The convening authority exercises a quasi-judicial function when he makes 

decisions on referral.  United States v. Lipscomb, 38 M.J. 608, 610 (C.G. Ct. Crim. 

App. 1993).  Therefore, referral decisions are within Salyer’s ambit.   

In Salyer, a trial counsel did not agree with the rulings which a military 

judge made on the admissibility of evidence.  The trial counsel improperly 

accessed a military judge’s personnel record and used the information contained in 

it to embarrass the military judge with a disqualification motion.  This motion dealt 

with the fact that the military judge’s wife was 17 when the military judge married 

her.  Id.   

Here, the governmental action is a far more blatant attempt to penalize a 

non-compliant officer exercising a judicial function.  In Salyer, improper 

governmental action forced the military judge to recuse himself from one case, but 

did not cause him to retire, lose rank or pay, or cease to be a military judge.  Id.  

Here, governmental action forced the convening authority from his command and 

pushed him into retirement at a lower pay grade because superiors disagreed with 

his judicial acts.  The government cannot meet its burden where “an objective 

member of the public would be left with the appearance and the impression that the 

Government obtained advantage from its actions.”  Salyer, 72 M.J. at 428.  An 

objective member of the public would conclude that the massive personal and 

financial consequences that Lt Gen Franklin faced for making previous “bad” 
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judicial decisions in previous sexual assault cases would inform and intimidate his 

referral decision here, another, subsequent sexual assault case.  

The government conceded at trial that the defense showed some evidence of 

apparent UCI.  JA at 367-370.  The burden therefore is with the government to 

prove beyond a reasonable doubt that a member of the public would think that the 

referral decision here was fair and impartial, despite the apparent UCI.  Salyer, 72 

M.J. at 428.  

Although the record of trial contains the affidavit of the convening authority 

indicating his belief that he was not actually influenced, (JA at 345) “military law 

has traditionally viewed such perfunctory statements from subordinates on the 

effects of command influence as inherently suspect...”  Rosser, 6 M.J. 267, 272 

(C.M.A. 1979).  This conclusion about perfunctory statements with regard to actual 

unlawful command influence is magnified with regard to apparent influence; a 

reasonable member of the public would conclude “of course, he says he is 

uninfluenced.  He doesn’t want to get into further trouble.  What else is he going to 

say?”   

A reasonable member of the public, in viewing Lt Gen Franklin’s referral 

decision, would conclude that CSAF’s “quit or be fired” message influenced his 

deliberations on referral.  Specifically, a member of the public would reasonably 

conclude that Lt Gen Franklin could not act in a detached manner because he 
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wanted to avoid further negative consequences, and retire quietly without 

additional administrative action, loss of income, or harm to his post-military 

employment prospects through further “public questioning” of his military justice 

decisions.  JA at 371, Attachment 61).    

The appellant need not prove up this public perception.  The government 

must disprove it beyond a reasonable doubt.  United States v. Stoneman, 57 M.J. 

35, 41 (C.A.A.F. 2002).  The record contains no evidence proving what members 

of the public would believe about the fairness of this case.  The government has 

provided no evidence showing that public opinion would not mirror Lt Gen 

Franklin’s own statement that airmen would believe that they are “not going to be 

treated fairly” in future sexual assault cases which he handles because of the 

penalties which he faced for past ones.  While the government has provided some 

evidence, the evidence provided consists only of perfunctory statements, which 

this Court has deemed to be insufficient.  This evidence does not meet the required 

threshold of beyond a reasonable doubt.  The government has not and cannot meet 

its burden.   

Dismissal is the only appropriate remedy here.  Dismissal is appropriate in 

cases where any other path allows the government to benefit from the appearance it 

created.  Lewis, 63 M.J. at 416.  Although appellant was not entitled to have any 

particular convening authority make the convening decision in his case, he was 
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entitled to receive untainted consideration from the convening authority whom he 

had.  Salyer, 72 M.J. at 428.  This is now impossible, because Lt Gen Franklin has 

retired.  “An objective member of the public would be left with the impression that 

the government obtained an advantage from its actions” if this court allowed a new 

convening authority, not known for dismissing sexual assault cases, to make a 

second referral.  Id.  An objective member of the public would think that the 

government had successfully intimidated and then forced out Lt Gen Franklin and 

that a new, more pliant convening authority, was falling into line with sexual 

assault dogma.  Therefore, this court must dismiss this case with prejudice, since 

no other remedy can remove the taint of apparent influence from the referral 

process. 

Conclusion 

If CSAF may violate Art. 37, UCMJ, by unlawfully influencing the military 

justice decisions of a three-star flag officer, others in the command structure will 

do so as well.  In a military environment, rank matters and those who hold rank set 

the standard.  If CSAF may fire Lt Gen Franklin for his military justice decisions, 

it will not be long before lower echelon leaders treat members of courts-martial in 

accordance with the standard that CSAF has set.  This Honorable Court must 

safeguard the integrity of the military justice system and reject the actions of CSAF 

in unlawfully tampering with the decisions of the Convening Authority.  This 
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Honorable Court may effectively do so only by setting aside and dismissing with 

prejudice the findings and sentence in the case here.  Wherefore Appellant 

respectfully requests this Honorable Court to set aside the findings and sentence 

with prejudice. 
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Before 

 
MITCHELL, MAYBERRY, and BENNETT 

Appellate Military Judges 
 

OPINION OF THE COURT 
 

This opinion is issued as an unpublished opinion and, as such, does not serve as precedent 
under Rule of Practice and Procedure 18.4. 

 
 

BENNETT, Judge: 
 

At a general court-martial composed of officer and enlisted members, Appellant 
was convicted, contrary to his pleas, of rape on divers occasions and two specifications of 
assault consummated by a battery, in violation of Articles 120 and 128, UCMJ, 10 U.S.C. 
§§ 920, 928.  The court sentenced him to confinement for 4 years, reduction to E-1, and 
forfeiture of all pay and allowances.  For the reasons explained below, the military judge 
ruled that the convening authority could not approve the reduction in grade.  Accordingly, 
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the convening authority approved 4 years of confinement and forfeiture of all pay and 
allowances.   

 
Appellant contends that (1) the military judge erred in admitting evidence of 

uncharged misconduct under Mil. R. Evid. 413; (2) the evidence is factually insufficient to 
sustain his conviction for rape; (3) the charges should be dismissed with prejudice because 
of apparent unlawful command influence (UCI); (4) the military judge improperly 
calculated the credit for previous nonjudicial punishment (Pierce1 credit);   (5) dilatory 
government post-trial processing delayed action until 173 days from the end of Appellant’s 
trial, thus entitling him to relief; and (6) the military judge erred by not dismissing 
Additional Charge III because it is multiplicious with Additional Charge II.   

 
We address these issues in a slightly different order than they were presented.  As 

explained below, we affirm the findings and grant some sentence relief.   
 

Background 
 
 Appellant and Senior Airman (SrA) DR, the victim in this case, were married in Las 
Vegas, Nevada.  SrA DR testified that Appellant raped her shortly after the ceremony. 
Appellant was not charged for this crime because it occurred before he enlisted.  SrA DR’s 
testimony concerning this rape was the basis of Mil. R. Evid. 413 litigation at trial, and is 
also the basis of Appellant’s first assignment of error on appeal. 
 
 Appellant and SrA DR were stationed at Aviano Air Base, Italy.  The events 
underlying Appellant’s convictions took place between on or about 1 October 2010 and on 
or about 21 September 2011.  During that period of time, Appellant raped SrA DR by force 
and assaulted her on multiple occasions.   
 
 On one occasion in February 2011, after a night of drinking, Appellant and SrA DR 
had an argument.  The argument escalated, and Appellant called SrA DR a variety of 
derogatory names and lodged other insults.  He shoved her into a wall so hard that she 
bounced off, hit her eye on the corner of a dresser, and fell to the floor.  While she lay on 
the floor disoriented, Appellant pinned her down so she could not move, called her more 
names, and raped her.  SrA DR was so traumatized that she urinated on the floor.  When 
Appellant noticed that SrA DR had lost control of her bladder, he remarked that he thought 
he had killed her. 
  

SrA DR reported that she had been assaulted after she was confronted by a 
supervisor who noticed a bruise on her face.  However, she did not mention the rape.  SrA 

                                              
1 See United States v. Pierce, 27 M.J. 367 (C.M.A. 1989), for a discussion on sentence credit for prior punishment 
under Article 15, UCMJ, 10 U.S.C. § 815. 
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DR did not mention being raped because she felt no one would believe her and she did not 
want to be involved in a criminal proceeding.   

 
Appellant repeatedly raped SrA DR after the February 2011 incident.  SrA DR 

testified that these rapes all followed a similar pattern:  Appellant would want sex; she 
would, at times, say “no” and resist; Appellant would use force to pin her down; and then 
she would just lie there when resistance became futile.  She testified that she was terrified 
of Appellant and did not want to make him angry.  

 
By September 2011, SrA DR and Appellant were no longer living together.  On or 

about 21 September 2011, Appellant returned to SrA DR’s residence to collect personal 
items, and an altercation ensued.  During this altercation, Appellant became angry and 
forced his way into the bedroom.  SrA DR attempted to call the police, but Appellant 
pushed her onto the bed and covered her mouth and nose with his hand so that she could 
not breathe.  Ultimately, SrA DR broke free and successfully calmed down Appellant.  
Appellant received nonjudicial punishment for the assault consummated by a battery.  This 
assault consummated by a battery was also the basis for Specification 2 of Additional 
Charge III, giving rise to the Pierce credit issue.   

 
SrA DR was interviewed by agents of the Air Force Office of Special Investigations 

(AFOSI) in May of 2013 because another Airman had alleged that Appellant had raped 
and assaulted her.2  It was during this interview that SrA DR finally reported the rapes.  
She testified that she did so out of a sense of guilt for what allegedly happened to this other 
Airman; if she had reported the rapes, Appellant might have been stopped before he could 
have harmed anyone else. 

 
Additional facts necessary to resolve the assigned errors are included below. 

 
Military Rule of Evidence 413 

 
In his first assignment of error, Appellant argues that the military judge abused his 

discretion by admitting evidence of uncharged misconduct, specifically SrA DR’s 
testimony that Appellant raped her on their wedding night.  Appellant argues that the 
military judge erred because this evidence failed the Mil. R. Evid. 403 balancing test and 
was uncorroborated and unbelievable.  He also argues that the wedding night rape was 
substantially dissimilar to the rapes Appellant was convicted of and that this propensity 
evidence was the only evidence that supported the rape conviction.  We disagree. 

 
We review a military judge’s decision to admit evidence for an abuse of discretion.  

United States v. Solomon, 72 M.J. 176 (C.A.A.F. 2013) (citing United States v. Ediger, 68 
M.J. 243, 248 (C.A.A.F. 2010)).  “The abuse of discretion standard is a strict one, calling 

                                              
2 Appellant was acquitted of the rape and assaults of this other Airman.  
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for more than a mere difference of opinion.  The challenged action must be arbitrary, 
fanciful, clearly unreasonable, or clearly erroneous.”  United States v. White, 69 M.J. 236, 
239 (C.A.A.F. 2010) (citation and internal quotation marks omitted). 

 
Mil. R. Evid. 413(a) provides that “[i]n a court-martial in which the accused is 

charged with an offense of sexual assault, evidence of the accused’s commission of one or 
more offenses of sexual assault is admissible and may be considered for its bearing on any 
matter to which it is relevant.”  This includes use to demonstrate an accused’s propensity 
to commit the charged offenses.  United States v. Parker, 59 M.J. 195, 198 (C.A.A.F. 
2003); United States v. Wright, 53 M.J. 476, 480 (C.A.A.F. 2000).  “[I]nherent in [Mil. R. 
Evid.] 413 is a general presumption in favor of admission.”  United States v. Berry, 61 M.J. 
91, 94–95 (C.A.A.F. 2005). 

 
Under Mil. R. Evid. 413, the following threshold requirements must be met before 

evidence of similar offenses may be admitted:  (1) the accused must be charged with an 
offense of sexual assault; (2) the proffered evidence must be evidence of the accused’s 
commission of another offense of sexual assault; and (3) the evidence must be relevant 
under Mil. R. Evid. 401 and 402.  Id. at 95 (quoting Wright, 53 M.J. at 482).  For the second 
requirement, the court must conclude that the members could find, by a preponderance of 
the evidence, that the offenses occurred.  Wright, 53 M.J. at 483 (citing Huddleston v. 
United States, 485 U.S. 681, 689–90 (1988)). 

 
Once these three initial requirements have been met, the military judge is 

constitutionally required to also apply a balancing test under Mil. R. Evid. 403.  Berry, 61 
M.J. at 95.  This rule of evidence provides that, although relevant, evidence may be 
excluded “if its probative value is substantially outweighed by a danger of one or more of 
the following:  unfair prejudice, confusing the issues, misleading the members, undue 
delay, wasting time, or needlessly presenting cumulative evidence.”  Mil. R. Evid. 403.  
“The [Mil. R. Evid.] 403 balancing test should be applied in light of the strong legislative 
judgment that evidence of prior sexual offenses should ordinarily be admissible.”  Wright, 
53 M.J. at 482 (citation and internal quotation marks omitted). 

 
Under these circumstances, when conducting the Mil. R. Evid. 403 balancing test, 

the military judge should consider the following non-exhaustive list of factors to determine 
whether the evidence’s probative value is substantially outweighed by the danger of unfair 
prejudice:  (1) strength of proof of the prior act; (2) probative weight of the evidence; (3) 
potential for less prejudicial evidence; (4) distraction of the factfinder; (5) time needed for 
proof of the prior conduct; (6) temporal proximity; (7) frequency of the acts; (8) presence 
or lack of intervening circumstances; and (9) the relationship between the parties.  Id.  
When a military judge properly conducts a Mil. R. Evid. 403 balancing test, the decision 
will not be overturned absent a clear abuse of discretion.  United States v. Manns, 54 M.J. 
164, 166 (C.A.A.F. 2000).  Less deference is owed by the appellate court when the military 
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judge fails to articulate the balancing test; no deference is owed if the military judge fails 
to conduct a balancing test.  See id.   

 
In the case at bar, over Appellant’s objection, the Government sought to introduce 

SrA DR’s testimony that Appellant raped her on their wedding night, evidence of 
uncharged misconduct, to prove that Appellant had the propensity to commit the rapes he 
was charged with committing.   

 
Concerning this uncharged misconduct, SrA DR testified substantially as follows.  

SrA DR and Appellant were married in September 2009 before either came on active duty.  
After their wedding ceremony, Appellant and SrA DR went back to their hotel room which 
they were sharing with SrA DR’s parents.  SrA DR told Appellant she was uncomfortable 
and did not want to have sex with him because she was concerned that her parents might 
return to the room.  Appellant became angry and threw her on the bed.  Then he got on top 
of her and pinned her down.  SrA DR resisted by telling Appellant “no” and “to get off of 
her.”  Appellant, in response, called her disparaging names and raped her.  SrA DR 
remembered that Appellant used a lot of force to hold her down.  She squirmed but she 
could not break free.  She stopped resisting when she felt it was useless. 
 

The military judge made detailed findings of fact, and he noted that the following 
factors favored permitting the Government to elicit SrA DR’s testimony concerning the 
uncharged misconduct:  (1) the strength of proof for the uncharged misconduct was high 
because SrA DR, as the victim, would be testifying under oath in front of panel members, 
while being subject to cross examination; (2) the evidence was probative as the uncharged 
and charged offenses were similar; (3) the risk of distraction was low; (4) the time needed 
to prove the prior act was limited as SrA DR was already going to testify; (5) the uncharged 
and charged offenses occurred relatively close in time to one another; and (6) the parties to 
these offenses were the same.  Thus, the military judge found the probative value of the 
evidence outweighed the prejudicial impact.   

 
After performing the analysis prescribed by our superior court in Wright, 53 M.J. at 

482, and conducting the constitutionally required Mil. R. Evid. 403 balancing test, the 
military judge ruled that the Government could elicit testimony from SrA DR concerning 
the wedding night rape and that this evidence could be used as evidence of Appellant’s 
propensity or predisposition to commit the charged rapes of SrA DR.  

 
The military judge also gave a proper instruction for the permissible use of this 

evidence, including:  (1) that the evidence of uncharged misconduct could only be 
considered during deliberations if the members first found that it was more likely than not 
that the uncharged rape occurred; (2) that they could only consider this evidence for its 
tendency, if any, to show Appellant’s propensity or predisposition to engage in sexual 
assault; (3) that Appellant could not be convicted solely because the panel believed he 
committed the 2009 rape or solely because the panel believed he had a propensity to engage 
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in sexual assaults; and (4) the panel could not use this evidence to overcome a failure of 
proof for any elements of the charged offenses, all of which needed to be proven beyond a 
reasonable doubt. 

 
There is striking similarity between the uncharged rape and the rapes Appellant was 

convicted of committing.  The initiation of the misconduct (i.e., Appellant simply wanting 
sex), his violent reaction when SrA DR refused to have sex with him (including both 
physical and emotional abuse), and the method he employed to rape her (i.e., physically 
pinning her down such that her resistance became futile) demonstrate an obvious pattern 
of conduct.  The military judge did not err when he ruled that the Government could elicit 
SrA DR’s testimony concerning the uncharged misconduct.  The military judge determined 
SrA DR’s testimony about the prior uncharged misconduct was, in fact, believable when 
he properly conducted his analysis of this issue under Mil. R. Evid. 413 and 403, and, 
contrary to Appellant’s argument, there is no requirement that Mil. R. Evid. 413 evidence 
be corroborated.   

 
The military judge conducted the appropriate analysis and articulated it on the 

record.  Moreover, the military judge gave the members an appropriate limiting instruction, 
and panel members are presumed to follow such instructions.  See United States v. Jenkins, 
54 M.J. 12, 20 (C.A.A.F. 2000).  His decision to permit the Government to introduce this 
propensity evidence and to limit its use was not “arbitrary, fanciful, clearly unreasonable, 
or clearly erroneous.”  White, 69 M.J. 236, 239 (C.A.A.F. 2010).  Therefore, the military 
judge did not abuse his discretion in admitting this evidence. 

 
Factual Sufficiency of Additional Charge II 

 
Appellant argues the Government failed to prove beyond a reasonable doubt that he 

raped SrA DR on divers occasions.  Appellant specifically avers that the Government failed 
to meet its burden, with respect to the rape charge, because it relied exclusively on the 
testimony of SrA DR—testimony he characterizes as unbelievable, unverified, and 
motivated by revenge.  Appellant points out that SrA DR had numerous opportunities to 
report these rapes, including when she was interviewed by Air Force security forces special 
investigators about the February 2011 misconduct.   

 
We review issues of factual sufficiency de novo.  Article 66(c), UCMJ, 10 U.S.C. § 

866(c); United States v. Washington, 57 M.J. 394, 399 (C.A.A.F. 2002).  The test for factual 
sufficiency is “whether, after weighing the evidence in the record of trial and making 
allowances for not having personally observed the witnesses, [we are] convinced of the 
accused’s guilt beyond a reasonable doubt.”  United States v. Turner, 25 M.J. 324, 325 
(C.A.A.F. 1987).  In conducting this unique appellate role, we take “a fresh, impartial look 
at the evidence,” applying “neither a presumption of innocence nor a presumption of guilt” 
to “make [our] own independent determination as to whether the evidence constitutes proof 
of each required element beyond a reasonable doubt.”  Washington, 57 M.J. at 399. 
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SrA DR testified that she was scared of Appellant and embarrassed after being raped 

by her then-husband.  She did not want to tell her story to strangers or get involved in 
criminal proceedings.  Eventually, SrA DR did reveal that Appellant had raped her when 
she was interviewed by AFOSI special agents in relation to other allegations that Appellant 
had sexually assaulted another Airman.  It was out of a sense of guilt that SrA DR finally 
spoke out.  She believed that if she had reported the rapes earlier, Appellant might have 
been stopped.  Under the circumstances, the fact that SrA DR did not report the rapes until 
she was contacted by AFOSI in May 2013 does not significantly diminish her credibility.  
By that time, she had left active duty, joined the reserves, remarried, and had a child.  Her 
delay in reporting is not only understandable, it tends to negate Appellant’s argument that 
SrA DR fabricated her testimony out of a desire for revenge.   

 
SrA DR gave consistent testimony concerning the rapes she endured, both on cross 

and direct examination.  She was unequivocal when she testified that Appellant, on more 
than one occasion, pinned her down using great force and penetrated her vagina with his 
penis without her consent.  We have reviewed the record of trial, paying particular attention 
to the evidence and reasonable inferences that can be drawn therefrom.  We have made 
allowances for not personally observing the witnesses, and we ourselves are convinced of 
Appellant’s guilt beyond a reasonable doubt.   

 
Multiplicity 

 
On appeal, and for the first time, Appellant argues that Additional Charge III is 

multiplicious of Additional Charge II.  Thus, Appellant contends that the military judge 
erred by not sua sponte dismissing Additional Charge III. 

 
Additional Charge III consists of two specifications.  The first alleges that 

Appellant, on or about 12 February 2011, unlawfully pushed SrA DR with his hands.  The 
second alleges that Appellant, on or about 21 September 2011, unlawfully pushed SrA DR 
and covered her nose and mouth with his hands.  The Specification of Additional Charge 
II alleges that Appellant, between on or about 1 October 2010 and on or about 30 
September 2011, caused SrA DR to engage in sexual acts, to wit:  sexual intercourse, by 
using restraint applied to her body, sufficient that she could not avoid or escape the sexual 
conduct.  Each specification alleges that the misconduct occurred in Aviano, Italy. 

 
“If an appellant has forfeited a right by failing to raise it at trial, we review for plain 

error.  United States v. Gladue, 67 M.J. 311, 313 (C.A.A.F. 2009); see also United States 
v. Harcrow, 66 M.J. 154, 156 (C.A.A.F. 2008) (citing Olano, 507 U.S. at  
733–34).”  At trial, Appellant did not raise the issue of multiplicity.  Therefore, we review 
the military judge’s inaction for plain error.  “Under plain error review, [we] will grant 
relief only where (1) there was error, (2) the error was plain and obvious, and (3) the error 
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materially prejudiced a substantial right of the accused.”  United States v. Sweeney, 70 M.J. 
296, 304 (C.A.A.F. 2011). 

 
Multiplicity in violation of the double jeopardy clause of the Constitution occurs 

when “a court, contrary to the intent of Congress, imposes multiple convictions and 
punishments under different statutes for the same act or course of conduct.”  United States 
v. Anderson, 68 M.J. 378, 385 (quoting United States v. Roderick, 62 M.J. 425, 431 
(C.A.A.F. 2006)) (emphasis omitted).  Accordingly, an accused may not be convicted and 
punished for two offenses where one is necessarily included in the other, absent 
congressional intent to permit separate punishments.  See United States v. Teters, 37 M.J. 
370, 376–77 (C.M.A. 1993); United States v. Morita, 73 M.J. 548, 564 (A.F. Ct. Crim. 
App. 2014), rev’d on other grounds, 74 M.J. 116 (C.A.A.F. 2015).   

 
The Supreme Court has established the following “separate elements test” for 

analyzing multiplicity issues:  “[t]he applicable rule is that where the same act or 
transaction constitutes a violation of two distinct statutory provisions, the test to be applied 
to determine whether there are two offenses or only one, is whether each provision requires 
proof of a fact which the other does not.”  Blockburger v. United States, 284 U.S. 299, 304 
(1932).  “Accordingly, multiple convictions and punishments are permitted . . . if the two 
charges each have at least one separate statutory element from each other.”  Morita, 73 
M.J. at 564.  Where one offense is necessarily included in the other under the separate 
elements test, legislative intent to permit separate punishments may be expressed in the 
statute or its legislative history, or “it can also be presumed or inferred based on the 
elements of the violated statutes and their relationship to each other.”  Teters, 37 M.J. at 
376–77. 

 
Of the two Article 128, UCMJ, offenses of which Appellant was convicted, only 

one was committed on the same date as one of the rapes of which Appellant was convicted.  
This was the assault consummated by a battery charged in Specification 1 of Additional 
Charge III; that is, the offense occurring on or about 12 February 2011.  Since no rape was 
alleged to have occurred in conjunction with, or even on the same date as, the 21 September 
2011 assault, we fail to see how it could be multiplicious with any rape conviction.3  
Therefore, the focus of our multiplicity analysis will be on whether the military judge 
committed plain error by not dismissing Specification 1 of Additional Charge III for being 
multiplicious with the Specification of Additional Charge II. 

 
The elements of assault consummated by a battery under Article 128, UCMJ, are: 
 
(1) That the accused did bodily harm to a certain person; and  
(2) That the bodily harm was done with unlawful force or violence. 

                                              
3 SrA DR testified that she was able to free herself and calm Appellant down when he assaulted her on or about 21 
September 2011.  Afterwards, Appellant left, and she called for help.   
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Manual for Courts-Martial, United States, pt. IV, ¶ 54.b.(2) (2012 ed.). 
 

As charged in the case at bar, a person subject to the UCMJ commits rape when they 
commit a sexual act upon another person by using unlawful force against that other person.  
Article 120(a)(1), UCMJ. 

 
SrA DR testified that when she was raped, on or about 12 February 2011, she was 

first assaulted by Appellant when he shoved her into a wall, causing her to fall and hit her 
head on the corner of a dresser.  Then, Appellant climbed on top of her, pinned her down, 
and raped her.  The elements of both offenses, as charged, were satisfied by independent 
proof.  The force element of the rape offense was proven by SrA DR’s testimony that 
Appellant pinned her down rendering any resistance on her part futile.  The assault and 
battery that preceded this were not part of the same criminal act.   

 
We conclude that Specification 1 of Additional Charge III and the Specification of 

Additional Charge II are not multiplicious.  These specifications required proof of separate 
elements.  Moreover, the specifications of Additional Charge III are not necessarily 
included in the specification of Additional Charge II.  Furthermore, there is no evidence 
that the Government intended to charge these offenses in the alternative.  Simply put, the 
assault and battery and the rape occurring in February 2011 were two separate and distinct 
criminal acts, and they were appropriately charged as separate offenses.  Since there was 
no error, there is no need to proceed any further in the plain error analysis. 

 
Unlawful Command Influence 

 
Appellant also argues that we should dismiss, with prejudice, his convictions 

because there was an appearance of UCI.  Lieutenant General Craig A. Franklin was the 
convening authority who referred charges in this case.4  Appellant contends that the 
military judge improperly applied the legal standard for actual UCI, rather than applying 
the correct legal standard for apparent UCI, and by failing to consider how the facts and 
circumstances behind the convening authority’s decision to resign would impact the 
public’s perception of his actions.  We disagree. 

  
Article 37(a), UCMJ, 10 U.S.C. § 837(a), states in relevant part:  “No person subject 

to this chapter may attempt to coerce or . . . influence the action of a court-martial or any 
other military tribunal or any member thereof, in reaching the findings or sentence in any 
case . . . or the action of any convening . . . authority with respect to his judicial acts.”  Our 
review of this matter is “not limited to actual unlawful influence and its effect on this trial.”  
See United States v. Lewis, 63 M.J. 405, 415 (C.A.A.F. 2006).  We must also ensure there 

                                              
4 There were multiple convening authorities in this case.  Lieutenant General Craig A. Franklin referred the charges, 
but he was later replaced.   
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is no appearance of UCI.  The mere appearance of UCI may be “as devastating to the 
military justice system as the actual manipulation of any given trial.”  United States v. 
Ayers, 54 M.J. 85, 94–95 (C.A.A.F. 2000) (quoting United States v. Allen, 33 M.J. 209, 
212 (C.M.A. 1991)) (internal quotation marks omitted).   

 
Where, as here, the issue is litigated at trial, the military judge’s findings of fact are 

reviewed under a clearly erroneous standard, but the question of command influence 
flowing from those facts is a question of law that this court reviews de novo.  See United 
States v. Villareal, 52 M.J. 27, 30 (C.A.A.F. 1999).   

 
Before wading deeper into the facts of this case, it is necessary to provide some 

detail about the convening authority’s actions in two prior cases involving allegations of 
sexual assault—United States v. Wilkerson and United States v. Wright.  The convening 
authority’s decision to set aside the findings and sentence in the Wilkerson case resulted in 
negative attention from, among others, Congress and the media.  He then became involved 
in another controversy when, consistent with the recommendation of an Article 32, UCMJ, 
10 U.S.C. § 832, preliminary hearing officer and his staff judge advocate, he chose not to 
refer sexual assault charges against an Airman.  See United States v. Wright, 75 M.J. 501, 
502–03 (A.F. Ct. Crim. App. 2015). 

 
After making his decision not to refer charges in the Wright case, on 27 December 

2013, the convening authority was informed by the Chief of Staff of the Air Force that the 
Secretary of the Air Force had lost confidence in him and that he had two options:  retire 
at the lower grade of Major General or wait for the Secretary of the Air Force to remove 
him.  That same day, the convening authority received Appellant’s referral package.  On 6 
January 2014, the convening authority referred charges against Appellant; two days later 
he announced his retirement. 

 
At trial, the Government provided an affidavit from the convening authority in 

which he acknowledged the controversy created by his decisions in both the Wilkerson and 
Wright cases.  Nevertheless, he maintained that his decision to refer charges in this case 
was not impacted by his experiences with any other court-martial case, and he asserted that 
he “did not and would not allow improper outside influences to impact [his] independent 
and impartial decisions as a [general court-martial convening authority].”   

 
The military judge made an initial oral ruling on the UCI issue but did not issue 

written ruling until after the trial adjourned.  The military judge bifurcated his ruling, 
making separate decisions on UCI for the accusatorial and adjudicative stages of the 
proceedings.   

 
With regards [sic] to the accusatorial phase, while I do believe 
that a burden shift was required and that the defense did meet 
its very low burden with regards [sic] to the accusatory phase, 
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I do believe the [G]overnment has proven beyond reasonable 
doubt that, in fact, if UCI did exist or apparent UCI existed, 
that it had absolutely no impact on this particular case.   

 
 To be clear, while the existence of actual UCI might affect the fairness of court-
martial proceedings in a given case, apparent UCI calls into question the public’s 
perception of the fairness of the proceedings.  The proceedings might be untainted by actual 
UCI even when there is apparent UCI.  The concern with apparent UCI is that the public 
may lose confidence in the fairness of the court-martial process as a whole, not necessarily 
a specific case, and that is why a military judge must guard against it.  See Ayers, 54 M.J. 
at 94–95. 

 
While the military judge found no evidence of actual UCI, he did find that the 

Defense had met its burden of showing that there was apparent UCI.  He based this finding 
on evidence that the convening authority’s career was seemingly curtailed as a result of his 
decisions in the Wilkerson and Wright cases.  Specifically, he noted that there was “some 
evidence” that “a member of the general public would be concerned about the fairness of 
the proceedings when lawful decisions by a [c]onvening [a]uthority adverse to an alleged 
victim’s desires bring such great negative scrutiny and the termination of a lengthy military 
career.”  Ultimately, the military judge was convinced beyond a reasonable doubt that there 
was no actual or apparent UCI at either the accusatorial or adjudicative stages and that 
Appellant had received a fair trial.  

 
We find that the military judge applied the correct analysis for actual and apparent 

UCI.  We agree with his ruling that the convening authority was not affected by actual UCI 
when he made his decision to refer charges in this case.  As the military judge noted, this 
convening authority may have been “the most bombproof of any convening authority” at 
the time.  He had certainly demonstrated his independence with respect to his decision-
making in sexual assault cases.  He was aware of the high degree of scrutiny sexual assault 
cases were receiving from both military and civilian leaders and lawmakers.  He was aware 
that his decisions in the Wilkerson and Wright cases had received criticism from many 
prominent figures.  Furthermore, he provided an affidavit that unequivocally attested to his 
not being influenced in any way by outside pressure.   

 
Our superior court has declared, “[T]he appearance of unlawful command influence 

will exist where an objective, disinterested observer, fully informed of all the facts and 
circumstances, would harbor a significant doubt about the fairness of the proceeding.”  
Lewis, 63 M.J. at 415.  Once the defense successfully raises the issue of apparent UCI, the 
burden shifts to the government to prove that it has been “ameliorated and made harmless 
beyond a reasonable doubt.”  Id.  In the case at bar, the Government does this by convincing 
us that a disinterested member of the public would believe that the convening authority 
was unaffected by UCI when he made his decision to refer charges against Appellant.  
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In this case, the UCI issue manifested in a way that inextricably intertwined the 
questions of whether there was actual or apparent UCI.  While we agree that there was 
some evidence of apparent UCI at the referral stage of Appellant’s case, based on the facts 
described above and our examination of the entire record of trial, we are convinced that an 
objective, disinterested, reasonable person, fully informed of all the facts and 
circumstances, would not believe that the convening authority was affected by UCI and 
would not “harbor a significant doubt about the fairness” of Appellant’s court-martial 
proceeding.  Id. 

 
Pierce Credit. 

 
Citing United States v. Pierce, 27 M.J. 367 (C.M.A. 1989), United States v. 

Gammons, 51 M.J. 169 (C.A.A.F. 1999), and United States v. Webb, ACM 34598 (A.F. 
Ct. Crim. App. 8 October 2002) (unpub. op.), Appellant argues that the military judge erred 
when he did not credit Appellant for the reprimand that he received as nonjudicial 
punishment under Article 15, UCMJ, 10 U.S.C. § 815, for a crime that he was later 
convicted of committing at his court-martial.  We agree. 

 
 Before he was court-martialed, Appellant received nonjudicial punishment for 
assaulting SrA DR on or about 21 September 2011, at or near Aviano, Italy.  This was the 
same misconduct alleged in Specification 2 of Additional Charge III, of which Appellant 
was convicted.5  His nonjudicial punishment included a reduction in rank of one grade, 
which was suspended, and a reprimand.  Later, the suspended reduction in rank was vacated 
after Appellant allegedly failed to obey an order not to contact SrA DR on or about 24 
October 2011.  This “failure to obey” was the same misconduct that was alleged in the 
specification of Additional Charge I, of which Appellant was acquitted.  The vacation 
action was not admitted into evidence.  

 
During an Article 39a, UCMJ, 10 U.S.C. § 839a, session, Appellant initially 

requested that the members be informed only that he received nonjudicial punishment, but 
not informed of the specific nature of the punishment.  Trial counsel argued that this was 
not an available option, and the military judge agreed.  Shortly thereafter, when trial 
counsel offered the nonjudicial punishment into evidence, Appellant did not object.   

 
After the nonjudicial punishment was introduced into evidence, the military judge 

addressed the issue of Pierce credit.  With the agreement of the trial defense counsel, the 
military judge decided to instruct the members that they had to consider the nonjudicial 
punishment as a matter in mitigation.6  The military judge also informed the parties that, 

                                              
5 The military judge incorrectly found that this was the same misconduct alleged in Specifications 1 and 2 of Additional 
Charge III.  In fact, Specification 1 of Additional Charge III alleges a different assault.  However, this error did not 
materially prejudice Appellant. 
6 The military judge instructed the panel as follows:      
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after the announcement of the sentence, he would determine the credit to be awarded by 
the convening authority.   

 
The military judge concluded that if the members adjudged a reprimand, the 

convening authority should be prohibited from approving it.  At this stage, the military 
judge believed that Appellant should receive credit for a reduction in rank, only if he was 
convicted of the specification of Additional Charge I.  In fact, he referred to this 
specification as the “tripwire.”  Because Appellant was acquitted of this charge and 
specification, the military judge and the parties agreed that the only punishment Appellant 
could receive credit for would be a reprimand.  In the end, all agreed that the convening 
authority was unconstrained in his authority to approve the sentence because no reprimand 
was adjudged.   

 
 However, upon reconsideration after the court-martial adjourned, the military judge 
reasoned that the vacation action was an extension of Appellant’s nonjudicial punishment.  
He concluded that it was illogical to not provide Pierce credit for the reduction in rank 
simply because Appellant was acquitted of the specification of Additional Charge I, and 
he ordered the convening authority not to approve any reduction in rank.7   
 
 At trial, Appellant did not object to the military judge’s conclusion that he was not 
entitled to credit for the reprimand he received as a result of his nonjudicial punishment.  
Therefore, we review the military judge’s decision for plain error.  Gladue, 67 M.J. at 313.  
“Under plain error review, we will grant relief only where (1) there was error, (2) the error 
was plain and obvious, and (3) the error materially prejudiced a substantial right of the 
accused.” Sweeney, 70 M.J. at 304. 
 
 “The accused, as gatekeeper, may choose whether to introduce the record of a prior 
[nonjudicial punishment] for the same act or omission covered by a court-martial finding 
and may also choose the forum for making such a presentation.”  Gammons, 51 M.J. at 
183.  Appellant, as the gatekeeper, determines whether he wants any credit calculated and 
applied by the panel, the military judge, or the convening authority.  United States v. Mead, 
72 M.J. 515, 518 (Army Ct. Crim. App. 2013) aff’d 72 M. J. 479 (C.A.A.F. 2013).  “In a 
judge-alone trial, if the accused offers the record of a prior [nonjudicial punishment] for 
the purposes of evidence in mitigation during sentencing, the military judge will state on 

                                              
When you decide upon a sentence in this case, you must consider that punishment 
has already been imposed upon the accused under Article 15, UCMJ, for the 
offense of assault consummated by a battery against [SrA DR] on or about 21 
September 2011 of which he has also been convicted at this court-martial.  This 
prior punishment is a matter in mitigation which you must consider.   
 

7 We do not address whether an appellant is entitled to Pierce credit when a suspended punishment is later vacated.  
See United States v. McCrary, NMCCA 201300135, unpub. op. at 6 n.7 (N.M. Ct. Crim App. 2013) (calculating 
confinement credit without including a suspended reduction that was later vacated). 
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the record the specific credit awarded for the prior punishment.”  Gammons, 51 M.J. at 
184.    
 
 The case law is clear.  Allowing a servicemember to be punished twice for the same 
misconduct “would violate the most obvious, fundamental notions of due process of law.”  
Pierce, 27 M.J. at 369.  Moreover, “an accused must be given complete credit for any and 
all nonjudicial punishment suffered:  day-for-day, dollar-for-dollar, stripe-for-stripe.”  Id.  
However, the military judge has some discretion in fashioning an appropriate credit based 
on the facts of each case.  See Mead, 72 M.J. at 481–82; Article 15(f), UCMJ.  “Because 
the types of punishment administered nonjudicially and those adjudged by courts-martial 
are not always identical, there may be some difficulties in reconciliation.”  Pierce, 27 M.J. 
at 369.   
 

While certain matters under [nonjudicial punishment], such as 
admonitions and reprimands, may require a degree of 
flexibility in providing an appropriate credit, matters involving 
pay, extra duties, and restrictions on liberty should be 
susceptible to standard credits. In the absence of such credits, 
however, it is the responsibility of the military judge, the 
convening authority, or the Court of Criminal Appeals, as 
appropriate, to make such assessment.   

 
Gammons, 51 M.J. at 184. 
  
 In Webb, the appellant had been reprimanded as part of the nonjudicial punishment 
he received for misconduct that he was later sentenced for at a court-martial.  Webb, unpub. 
op. at 6.  He did not, however, receive a reprimand as part of his sentence.  Id. at 1.  
Nevertheless, we held that he was entitled to one day of confinement credit for the 
reprimand he received as part of his nonjudicial punishment.  Id. at 8.   
 
 Our superior court has not extended the requirement that Pierce credit be specified, 
on the record, to cases that are tried before a panel of members.  Arguably, if an accused 
chooses to have the military judge generally inform the panel about a nonjudicial 
punishment he or she previously received, there would be a double credit if, after the 
sentence is announced, the military judge also specified Pierce credit on the record.  This 
is because the accused was presumably given credit by the panel when it considered the 
nonjudicial punishment as mitigating evidence in accordance with the military judge’s 
instructions.8  If a military judge decides to specify the Pierce credit after giving a general 
instruction concerning prior nonjudicial punishment, particularly when an accused agrees 

                                              
8 Despite this double benefit, this practice is consistent with procedures outlined in the Department of the Army 
Pamphlet 27-9, Military Judges’ Benchbook, ¶ 2-7-21 (1 January 2010).  We question whether this procedure is 
consistent with our superior court’s case law; however, it was the process explained to and relied on by Appellant. 



                                                                  
  

  ACM 38673  

15 

with and relies on that approach as Appellant did in this case, it is incumbent on the military 
judge to correctly apply this credit.9    
 
 Once the military judge, in the case at bar, committed to providing this double credit 
it was error for him not to grant Appellant any credit for the reprimand, and this error was 
plain and obvious.  Moreover, because Appellant relied on receiving this credit, the military 
judge’s error materially prejudiced a substantial right of Appellant.  Therefore, applying 
the Webb rationale for determining credit to this case, we award Appellant one day of 
confinement credit.   
 

Delay in Post-Trial Processing 
 
In United States v. Moreno, 63 M.J. 129, 142 (C.A.A.F. 2006), our superior court 

established guidelines that trigger a presumption of unreasonable delay in post-trial 
processing and appellate review.  A presumption of unreasonable delay exists “when action 
of the convening authority is not taken on the case within 120 days of the completion of 
trial.”  Id.   

 
Appellant’s court-martial took place at Aviano Air Base, Italy.  He was sentenced 

on 15 March 2014.  It took 33 days for the court reporter to transcribe the record of trial 
and another 32 days for the parties to proofread the 1473-page transcript.  On 9 June 2014, 
the military judge reconsidered his earlier ruling on Pierce credit.  On 12 June 2014, the 
military judge issued his ruling on the defense motion to dismiss for unlawful command 
influence.  On this same date, 89 days after Appellant’s court-martial adjourned, the 
military judge authenticated the record.  On 24 June 2014, the staff judge advocate’s 
recommendation (SJAR) was completed (101 days after the adjournment of Appellant’s 
trial).  The SJAR was served on Appellant on 16 July 2014 and on his counsel on 21 July 
2014 (22 and 27 days, respectively, after the SJAR was completed).  The record of trial 
was served on Appellant on 6 August 2014.  However, the military judge’s ruling on the 
defense motion to compel discovery had been erroneously omitted.  Appellant did not 
possess the complete record of trial until 27 August 2014.  Appellant submitted clemency 
on 26 August 2014, and the convening authority took action on  
4 September 2014, 173 days after Appellant’s court-martial adjourned and exceeding the 
Moreno standard by 53 days.10  Appellant’s case was docketed with this court on 29 
September 2014, 25 days after action.   

                                              
9 We leave as unanswered the question of whether an appellant who is properly advised of the options provided in 
Gammons and elects to have the members informed of the nonjudicial punishment should be entitled to additional 
credit.  See Mead, 72 M.J. at 482 (“The military judge considered the NJP [nonjudicial punishment] and specifically 
awarded Pierce credit for it.  Neither Article 15(f) nor this Court’s case law grants him more.”).   
10 The Government argues that Appellant’s trial defense counsel was responsible for over a month of post-trial delay 
because she did not submit clemency until 41 days after she received her copy of the staff judge advocate’s 
recommendation (SJAR).  However, an accused has 10 days from whichever is later: the receipt of the authenticated 
record of trial; the SJAR; or the addendum to the SJAR, in cases where there is new matter in the addendum.  See 
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Appellant does not allege that the delay caused him any prejudice.  Nevertheless, he 

asks this court for five days of credit against his sentence to confinement.   
 
“[C]onvicted servicemembers have a due process right to timely review and appeal 

of courts-martial convictions.”  Moreno, 63 M.J. at 135.  We review de novo whether an 
appellant has been denied the due process right to speedy post-trial review and whether 
any constitutional error is harmless beyond a reasonable doubt.  United States v. Allison, 
63 M.J. 365, 370 (C.A.A.F. 2006).  A facially unreasonable delay will trigger an analysis 
that requires us to balance the four factors elucidated in Barker v. Wingo, 407 U.S. 514, 
530 (1972), and adopted in Moreno, 63 M.J. at 135.  Those factors are “(1) the length of 
the delay; (2) the reasons for the delay; (3) whether the appellant made a demand for a 
speedy trial; and (4) prejudice to the appellant.”  United States v. Mizgala, 61 M.J. 122, 
129 (C.A.A.F. 2005) (citing Barker, 407 U.S. at 530).   

 
When there is no showing of prejudice under the fourth Barker factor, “we will find 

a due process violation only when, in balancing the other three factors, the delay is so 
egregious that tolerating it would adversely affect the public’s perception of the fairness 
and integrity of the military justice system.”  United States v. Toohey,  
63 M.J. 353, 362 (C.A.A.F. 2006).  Appellant has identified no specific prejudice resulting 
from the 53-day delay, and we find none.  Having considered the totality of the 
circumstances and the entire record, when we balance the other three factors, we find the 
post-trial delay in this case not so egregious as to adversely affect the public’s perception 
of the fairness and integrity of the military justice system.  We are convinced the error is 
harmless beyond a reasonable doubt. 

  
Tardif Relief 

 
Even though we have concluded that the error was harmless beyond a reasonable 

doubt, Article 66(c), UCMJ, empowers the appellate courts to grant sentence relief for 
excessive post-trial delay without the showing of actual prejudice required by Article 59(a), 
UCMJ, 10 U.S.C. § 859(a).  United States v. Tardif, 57 M.J. 219, 224 (C.A.A.F. 2002); see 
also United States v. Harvey, 64 M.J. 13, 24–25 (C.A.A.F. 2006). 

This court set out a non-exhaustive list of factors we consider when evaluating the 
appropriateness of Tardif  relief in United States v. Bischoff, 74 M.J. 664, 672 (A.F. Ct. 
Crim. App. 2015).  See also United States v. Gay, 74 M.J. 736, 744 (A.F. Ct. Crim. App. 
2015) (articulating factors specifically tailored to answer the question of whether Tardif 
relief is appropriate).  The factors include the length and reasons for the delay, the length 
and complexity of the record, the offenses involved, and evidence of bad faith or gross 
negligence in the post-trial process. 

                                              
R.C.M. 1105(c)(1).  In this case, Appellant did not receive the complete record of trial until 27 August 2014, one day 
after trial defense counsel submitted clemency matters.  Thus, Appellant actually submitted clemency early. 
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The record of trial in this case is relatively lengthy.  Nevertheless, the preparation 

of the record of trial was fairly efficient, especially considering the fact that the military 
judge issued two rulings after the trial adjourned.  However, it took 22 days to simply 
deliver the SJAR to Appellant (27 days to deliver it to his counsel) and 55 days to deliver 
the record of trial, an incomplete one at that.  While there may be reasonable explanations 
for these delays, the record is barren as to why these tasks took so long to complete. 

 
In United States v. Sutton, we exercised our broad authority under Article 66(c), 

UCMJ, 10 U.S.C. § 966(c), to grant the appellant Tardif relief when the government failed 
to meet the 30-day standard for forwarding the record of trial for appellate review.  We 
noted that this 30-day standard was not “particularly onerous.”  Sutton, ACM S32143, 
unpub. op. at 9 (A.F. Ct. Crim. App. 21 August 2014).  The delay in this case is no more 
excusable than the delay in Sutton.  The forwarding of an SJAR or a record of trial to an 
appellant likewise “‘involves no discretion or judgment; and . . . involves no complex legal 
or factual issues or weighing of policy considerations.’”  Id. (quoting United States v. 
Dunbar, 31 M.J. 70, 73 (C.M.A. 1990)). 

 
We have considered the facts and circumstances of Appellant’s offenses and the 

entire record of trial.  We conclude that sentence relief under Article 66(c), UCMJ, is 
warranted; we grant Appellant five days of credit against his sentence to confinement.  

 
Conclusion 

 
We affirm the approved findings.  We approve of a sentence to 47 months, 3 weeks, 

and 1 day of confinement and forfeiture of all pay and allowances.  The approved findings 
and sentence, as modified, are correct in law and fact.  Articles 59(a) and 66(c), UCMJ.  
Accordingly, the approved findings and the sentence, as modified, are AFFIRMED. 
 
 
 

 

FOR THE COURT 

LAQUITTA J. SMITH 
Appellate Paralegal Specialist 


