
31 August 2015 

IN THE UNITED STATES COURT OF APPEALS FOR THE ARMED FORCES 
 

UNITED STATES,     )  FINAL BRIEF ON BEHALF OF 
  Appellee   )  THE UNITED STATES 
      )  
 v.     )  USCA Dkt. No. 15-0425/AF 
      )  

Airman First Class (E-3)    )  Crim. App. No. S32193 
ALAN J. KILLION, Jr., USAF,  )   

  Appellant.   )   
 
 

FINAL BRIEF ON BEHALF OF THE UNITED STATES 
 
 
 
     MEREDITH L. STEER, Maj, USAF 
     Appellate Government Counsel 
     Air Force Legal Operations Agency 
     United States Air Force 
 1500 W. Perimeter Rd. Ste. 1190 

 Joint Base Andrews, MD 20762  
     (240) 612-4800 
     Court Bar No. 34301 
 
 
     GERALD R. BRUCE 
    Associate Chief, Government Trial  
       and Appellate Counsel Division 
     Air Force Legal Operations Agency 
     United States Air Force 
 1500 W. Perimeter Rd. Ste. 1190 

 Joint Base Andrews, MD 20762  
     (240) 612-4800 
     Court Bar No. 27428 
 
 
 KATHERINE E. OLER, Col, USAF 
  Chief, Government Trial and 
  Appellate Counsel Division 
  Air Force Legal Operations Agency 

 1500 W. Perimeter Rd. Ste. 1190 
 Joint Base Andrews, MD 20762  

  United States Air Force 
  (240) 612-4800 
     Court Bar No. 30753 
 

09/01/2015



 ii 

INDEX 

TABLE OF AUTHORITIES ......................................... iii 

ISSUES PRESENTED ............................................... 1 

STATEMENT OF STATUTORY JURISDICTION ............................ 1 

STATEMENT OF THE CASE .......................................... 1 

STATEMENT OF FACTS ............................................. 1 

SUMMARY OF THE ARGUMENT ........................................ 2 

ARGUMENT ....................................................... 3 

I. 
 
APPELLANT’S CONVICTION FOR PROVOKING 
SPEECH IS LEGALLY SUFFICIENT AS HIS 
WORDS WERE REASONABLY LIKELY TO INDUCE A 
BREACH OF THE PEACE. ................................. 3 
 

II. 
 

THE MILITARY JUDGE’S INSTRUCTIONS 
REGARDING PROVOKING SPEECHES WERE PROPER 
UNDER THE FACTS AND CIRCUMSTANCES OF 
APPELLANT’S CASE .................................... 12 
 

 
CONCLUSION .................................................... 17 
 
CERTIFICATE OF FILING ......................................... 18 
 
CERTIFICATE OF COMPLIANCE ..................................... 19 
 
APPENDIX: 
 

A. United States v. Monahan, 2013 CCA LEXIS 748 (A.F. Ct. 
Crim. App. Aug. 28 2013) 

 



iii 
 

TABLE OF AUTHORITIES 

CASES 

SUPREME COURT CASES 

Neder v. United States, 
527 U.S. 1 (1999) ...........................................16 

COURT OF APPEALS FOR THE ARMED FORCES 

United States v. Adams, 
49 M.J. 182 (C.A.A.F. 1998.) ................................13 

United States v. Ali, 
71 M.J. 256 (C.A.A.F. 2012) .................................12 

United States v. Carruthers, 
64 M.J. 340 (C.A.A.F. 2007) .............................13, 14 

United States v. Damatta-Olivera, 
37 M.J. 474 (C.M.R. 1993) ...................................13 

United States v. Davis, 
37 M.J. 152 (C.M.A. 1993) .................................4, 9 

United States v. Davis, 
73 M.J. 268 (C.A.A.F. 2014) .................................12 

United States v. Dearing, 
63 M.J. 478 (C.A.A.F. 2006) .................................15 

United States v. Gutierrez, 
74 M.J. 61 (C.A.A.F. 2015) ...................................3 

United States v. Kearns, 
73 M.J. 177 (C.A.A.F. 2014) ..................................3 

United States v. Payne, 
73 M.J. 19 (C.A.A.F. 2014).................................15, 16 

United States v. Shropshire, 43 C.M.R. 214 (C.M.A. 1971)........9 

United States v. Thompson, 
46 C.M.R. 8 (C.M.A. 1972) ................................9, 10 

 

 



iv 
 

COURTS OF CRIMINAL APPEALS 

United States v. Killion, 
No. ACM S32193 ...........................................9, 10 

United States v. Monahan, 
2013 CCA LEXIS 748 (A.F. Ct. Crim. App. 28 August 2013) .....12 

United States v. Shropshire, 
34 M.J. 757 (A.F. Ct. Crim. App. 1992) ....................8, 9 

OTHER AUTHORITIES 

Manual for Courts-Martial, United States........................4 

Mil. R. Evid. 404(b)...........................................11 

Rule for Courts-Martial (R.C.M.) 920(e)(7)..................2, 13 

 
 



31 August 2015 

IN THE UNITED STATES COURT OF APPEALS FOR THE ARMED FORCES 
 
UNITED STATES,     )  FINAL BRIEF ON BEHALF OF 

  Appellee   )  THE UNITED STATES 
      )  
 v.     )  USCA Dkt. No. 15-0425/AF 
      )  

Airman First Class (E-3)    )  Crim. App. No. S32193 
ALAN J. KILLION, Jr., USAF,  )   

  Appellant.   )   
 
 

TO THE HONORABLE, THE JUDGES OF  
THE UNITED STATES COURT OF APPEALS FOR THE ARMED FORCES: 

 
ISSUES PRESENTED 

 
I. 

 
WHETHER APPELLANT’S CONVICTION FOR PROVOKING 
SPEECH IS LEGALLY INSUFFICIENT BECAUSE “UNDER 
THE CIRCUMSTANCES” HIS WORDS WERE NOT 
REASONABLY LIKELY TO PROVOKE VIOLENCE.  
 

II. 
 
WHETHER THE MILITARY JUDGE’S INSTRUCTIONS 
REGARDING PROVOKING SPEECH WERE DEFICIENT 
UNDER THE FACTS AND CIRCUMSTANCES OF 
APPELLANT’S CASE.  
 

STATEMENT OF STATUTORY JURISDICTION 
 

 The Air Force Court of Criminal Appeals (AFCCA) reviewed 

this case pursuant to Article 66, UCMJ.  This Court has 

jurisdiction to review this case under Article 67(a)(3), UCMJ. 

STATEMENT OF THE CASE 

 The United States accepts Appellant’s Statement of the Case.   

STATEMENT OF FACTS 

The facts necessary to the disposition of this matter are 
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set forth in the Argument section below.  

SUMMARY OF THE ARGUMENT 

Appellant’s conviction for using provoking speech is 

legally sufficient.  The evidence introduced at trial, when 

viewed in the light most favorable to the prosecution, easily 

provided the factfinder with sufficient evidence to conclude 

that Appellant used language that a reasonable person would find 

likely to induce a breach of the peace under the circumstances.  

While fighting against restraint by security forces and medical 

personnel, Appellant called one female nurse a “cunt” and used 

racial slurs anytime one of his Asian care providers approached 

Appellant including calling them “chinks” and “Asian douche 

bags.”  Appellant continued this behavior for over an hour and 

it ended only because his medical providers determined that he 

had to be sedated.   

The military judge also committed no error when he declined 

to provide Appellant’s special requested instruction and relied 

on the correct legal instruction found in the bench book.  

Appellant’s requested instruction was not required under Rule 

for Courts-Martial (R.C.M.) 920(e)(7), and therefore, Appellant 

is not entitled to any relief. 
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ARGUMENT 
 
I. 
 

APPELLANT’S CONVICTION FOR PROVOKING SPEECH 
IS LEGALLY SUFFICIENT AS HIS WORDS WERE 
REASONABLY LIKELY TO INDUCE A BREACH OF THE 
PEACE.  
 

Standard of Review 

This Court reviews issues of legal sufficiency de novo.  

United States v. Kearns, 73 M.J. 177, 180 (C.A.A.F. 2014).  To 

determine whether evidence is legally sufficient, this Court 

must consider “whether, after reviewing the evidence in the 

light most favorable to the prosecution, any rational trier of 

fact could have found the essential elements of the crime beyond 

a reasonable doubt.”  United States v. Gutierrez, 74 M.J. 61, 65 

(C.A.A.F. 2015).  

Law and Analysis 

Appellant was properly convicted of the offense of 

provoking speech.  In reviewing the entire record of trial, a 

reasonable factfinder could have found that Appellant used 

provoking speech when he verbally accosted his medical 

providers, calling one nurse a “cunt” and medical technicians 

“Asian douche bags,” and yelled that he would “kill all of you.”  

Appellant’s victims were officers and non-commissioned officers 

who were in the performance of their military duties at the time 
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of Appellant’s crimes.  The elements of the offense of provoking 

speech are as follows: 

1) That Appellant wrongfully used words or 
gestures toward a certain person; 
 

2) That the words or gestures used were provoking 
or reproachful; 

 
3) That the person toward whom the words or 

gestures were used was a person subject to the 
code. 

 
Manual for Courts-Martial, United States (MCM) pt. IV-61, para. 

42.b (2012 ed.).  Provoking or reproachful words are those 

“which are used in the presence of the person to whom they are 

directed and which a reasonable person would expect to induce a 

breach of the peace under the circumstances.”  MCM, Part IV, 

para. 42.c.(1).  Importantly, this definition includes non-

threatening words that, nevertheless, could be provoking 

“because of their tendency to lead to quarrels, fights, or other 

disturbances.”  United States v. Davis, 37 M.J. 152, 155 (C.M.A. 

1993) (emphasis added). 

In looking to the framework outlined by the Manual, the 

nature and severity of Appellant’s culpable conduct comes into 

sharp focus.  As he did before the Air Force Court of Criminal 

Appeals, Appellant makes three arguments as to why the court 

member panel – the factfinders charged with determining the 

facts in the case – was wrong and why he is not guilty of using 
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provoking words when he uttered his horrible language at 

officers and an NCO attempting to help him.   

First, without citing any direct case law, Appellant claims 

that medical personnel should be seen as police officers and are 

simply not capable of being considered victims of provoking 

words.  (App. Br. at 13.)  Second, Appellant argues that because 

he was under restraint, no one would have been provoked to 

respond to his provoking words.  (App. Br. at 15.)  Finally, 

Appellant alleges that screaming at medical personnel –- again, 

officers and non-commissioned officers performing their military 

duties -- that they are “cunts,” that they are “Asian douche 

bags,” and telling them that he will kill all of them, is 

nothing more than him exercising his First Amendment right of 

free speech.  (App. Br. at 18.)   

Appellant was so drunk that he had to be taken by ambulance 

to the hospital.  (J.A. at 42.)  He was aggressive in the 

ambulance.  (J.A. at 42.)  A security forces Airman who dealt 

with Appellant testified that he “took the handcuffs off and 

[Appellant] tried to take the equipment off of the medics, slap 

their hands away.”  (J.A. at 42.)  The security forces Airman 

had to physically hold [Appellant’s] hands to his chest, out on 

the scene and inside the ambulance so that he wouldn’t strike 

the med techs or pull any of the equipment down inside the rig.”  

(J.A. at 42.)  The security forces Airman had to continue to 
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physically hold Appellant down until they arrived at the 

hospital.  (J.A. at 42-3.)   

Once inside the hospital, Capt K., one of the doctors who 

cared for Appellant, walked in to assess the situation, and 

Appellant called him an “Asian douche bag,” and said “don’t 

touch me.”  (J.A. at 43.)  Appellant told Capt K. and the Korean 

medical technicians, “keep your chink hands off me.”  (J.A. at 

43.)  Appellant also threatened to kill everyone.  (J.A. at 43.)  

The security forces witness testified that “once they cut his 

clothes off [Appellant] became increasingly aggressive.”  (J.A. 

at 44.)  They “had to restrain him, hold his hands to the side 

of the bed while they put him in the restraints that are on the 

hospital bed.  They ha[d] to lock out his knees so he wouldn’t 

kick or bend his knees.”  (J.A. at 44.)  They also “tied 

[Appellant’s] feet to the corners of the bed.  (J.A. at 44.)  

Once Appellant was in these restraints, he continued to resist.  

(J.A. at 44.)  Appellant “was struggling pretty aggressively in 

the restraints.”  (J.A. at 44.)  Appellant was so aggressive in 

the hospital that the security forces Airman and an NCO had to 

stay at the hospital for three hours simply to restrain 

Appellant until he was chemically sedated.  (J.A. at 44.)  

During the time period that security forces attempted to 

restrain Appellant, he was shouting obscenities the whole time.  
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“He even went as far as to call the female captain a cunt, told 

her, ‘Don’t touch me, cunt.’”  (J.A. at 44.)   

The military judge properly instructed the panel members as 

follows:   

One, that . . . [Appellant] wrongfully used certain 
words. That is, “cunt,” “Asian douche bags,” and “I’ll 
kill all of you,” or words to that effect towards 
Captain J.K., United States Air Force; Captain M.D.S., 
United States Air Force; and, Staff Sergeant K.M.B., 
United States Air Force. 
 
Two, that the words used were provoking or 
reproachful. 
 

. . . 
 
“Provoking and reproachful” describes only those words 
which are used in the presence of the person or 
persons to whom they are directed, and which by their 
very utterance have the tendency to cause that person 
to respond with acts of violence or turbulence.  These 
words are sometimes referred to as fighting words. 
 
The test to apply is whether, under the facts and 
circumstances of this case, the words described in the 
specification would have caused an average person to 
react by immediately committing a violent or turbulent 
act in retaliation. Proof that a retaliatory act 
actually occurred is not required. 
 

(R. at 300-01) (emphasis added.) 

Appellant, a junior Airman, even now boldly declares that 

calling a female officer performing her military duties a 

“cunt,” or calling a male officer of Korean heritage an “Asian 

douche bag,” or threatening to “kill all of them,” are words 

that an average person would not tend to react to by immediately 

committing a violent, turbulent act, or other disturbance in 



8 
 

retaliation.  (App. Br. at 15.)  While not every reasonable 

person would actually retaliate, the words that Appellant used 

would easily have the tendency to cause an average person, under 

the circumstances, to respond with acts of violence or 

turbulence.  The court members certainly believed that an 

average person would tend to react with acts of violence or 

turbulence, and they were absolutely right to reach that 

conclusion.   

 As to Appellant’s first argument that medical providers 

should overlook and ignore verbal abuse as police officers do in 

certain situations,  Appellant cites no case from any service 

branch for the proposition that medical providers should be 

subject to a separate standard as applied to police officers.  

The military judge also found no cases for this proposition, nor 

were any provided to him by trial defense counsel. (J.A. at 

120.)   

 A separate standard has been held appropriate when 

considering words directed at a policeman by a handcuffed 

suspect under apprehension than to the same words said to an 

ordinary citizen.  See United States v. Shropshire, 34 M.J. 757, 

758 (A.F. Ct. Crim. App. 1992), citing United States v. 

Shropshire, 43 C.M.R. 214 (C.M.A. 1971) and United States v. 

Thompson, 46 C.M.R. 8 (C.M.A. 1972).  In those cases, the courts 

recognize that the duties of police officers place them in an 
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adversarial role with arrestees.  Shropshire, 34 M.J. at 758.  

Even in some cases involving police officers, military members 

are not free to hurl obscene language without criminal 

liability.  See United States v. Davis, 37 M.J. 152 (C.M.A. 

1993).  In this case, the Air Force Court properly recognized 

that “there is no such analogous relationship between medical 

providers and their patients.”  United States v. Killion, No. 

ACM S32193, unpub. op. at 4 (A.F. Ct. Crim. App. 28 January 

2015).  (J.A. at 5.)  Certainly undercutting Appellant’s 

argument is the testimony from Capt K. that he has seen nurses 

and medical technicians respond to verbal abuse from patients.  

(J.A. at 253-54.)  Additionally, considering the extended period 

of time that Appellant had to be physically restrained by 

security forces so that Appellant would not kick, hit, and spit 

on his medical providers, and the testimony from everyone who 

was present that they were offended by Appellant’s language, 

Appellant did induce a breach of the peace, causing a 

disturbance in a military medical facility. 

 The bottom line is that (1) there is no legal basis for 

treating medical providers like police officers and (2) the 

instruction clearly asked the panel to consider the particular 

circumstances of the case, and they did so, finding Appellant 

guilty given those circumstances.  There is no reason based in 
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law or fact for this Court to second guess that very sound 

decision here.   

 Second, Appellant’s argument that his physical restraint 

absolved him of criminal liability fails.  Appellant was not a 

prisoner held behind bars yelling at his prison guard.  See 

Thompson, 46 C.M.R. at 89.  Appellant continued to resist 

restraint for three hours until he was sedated.  During this 

time period, security forces could not leave because the medical 

personnel were not able to restrain Appellant themselves.  (J.A. 

at 44.)  As noted by the Air Force Court, in “light of 

[Appellant’s] prolonged physical struggle...and insults directed 

specifically and intentionally at several different 

providers,...the medical staff’s forbearance was exceptional.”  

Killion, unpub. op. at 4-5.  (J.A. at 5-6.) 

Finally, the United States will never agree with 

Appellant’s belief that such speech is Constitutionally 

protected.  (App. Br. at. 18.)  Appellant’s constitutional as 

applied claim here (App. Br. at 18-21), is also beyond the scope 

of the granted issue and should not be entertained by this 

Court.  The Air Force Court considered and dismissed this issue 

as a separate assignment of error; Appellant should have done 

the same when petitioning this Court, but did not do so.  

Appellant should be limited to the granted issues.      
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As to this final argument, Appellant did not raise it at 

trial.  The only issue Appellant raised at the trial court level 

was an  Mil. R. Evid. 404(b) issue.  (J.A. at 23-30.)  Trial 

defense counsel attempted to preclude the fact that Appellant 

engaged in “violent or physical contact between [Appellant] and 

the medical providers.  This would include flailing around, 

which could be constituted as attempting to strike the medical 

providers, potentially trying to bite them, spit at them, other 

acts kind of in that classification.”  (J.A. at 24.)  Trial 

defense counsel did not make such a First Amendment argument, 

and for good reason.   

Appellant cites no case for the proposition that the 

military crime of provoking speech as it was charged here and as 

it applies to Appellant violates his First Amendment rights in 

general or how the words he used violates any specific rights.1  

In fact, under a plain error analysis, Appellant has not pointed 

to  “‘particular facts in the record’ that demonstrate why 

[Appellant’s] First Amendment interests in this situation should 

overcome the Congressional determination to criminalize 

                                                 
1 Appellant concedes and cites to case law that holds fighting words are not 
Constitutionally protected, and he recognizes that fighting words are defined 
as “those which by their very utterance inflict injury or tend to incite an 
immediate breach of the peace.”  (App. Br. at 19.)  Yet, Appellant then, 
inexplicably, ignores this threshold question in his case and blames the 
government for “failing” to meet its burden to show his unconscionable words 
were not Constitutionally protected speech.  (Id.)  Appellant, an Airman 
First Class or E-3, also fails to address how his offensive communications 
hurled at officers and non-commissioned officers performing their military 
duties in an attempt to aid him is somehow Constitutionally protected. 
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provoking speech.”  United States v. Monahan, 2013 CCA LEXIS 

748, *20-21 (A.F. Ct. Crim. App. 28 August 2013), citing United 

States v. Vazquez, 72 M.J. 13, 16-21 (C.A.A.F. 2013) and United 

States v. Ali, 71 M.J. 256, 265 (C.A.A.F. 2012).   

After weighing the evidence in the record in the light most 

favorable to the prosecution, a reasonable factfinder certainly 

could have found all of the elements beyond a reasonable doubt.  

Appellant’s conviction is legally sufficient and should be 

promptly affirmed.  

II. 
 

THE MILITARY JUDGE’S INSTRUCTIONS REGARDING 
PROVOKING SPEECHES WERE PROPER UNDER THE 
FACTS AND CIRCUMSTANCES OF APPELLANT’S CASE.  

 
Standard of Review 

This Court reviews the adequacy of a military judge’s 

instructions de novo.  United States v. Davis, 73 M.J. 268, 271 

(C.A.A.F. 2014). 

Law and Analysis 

Appellant asks this Court to set aside his conviction for 

provoking speech because the instructions provided by the 

Military Judge were deficient.  However, as explained in Issue 

I, there is no law – constitutional, statutory, or case law – 

that allows for medical personnel to be exempt from being 

victims of the crime of provoking speech or held to a different 

standard.  A listener’s occupation is only one aspect of the 
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offense and all of the circumstances are to be “considered in 

determining whether certain words are provoking.”  United States 

v. Adams, 49 M.J. 182, 185 (C.A.A.F. 1998.)  

Citing R.C.M. 920(e)(7), Appellant claims that the 

“Military Judge was obligated to tailor proper instructions for 

Appellant’s case.”  However, R.C.M. 920(e)(7) states, “Required 

instructions.  Instructions on findings shall include:  Such 

other explanations, descriptions, or directions as may be 

necessary and which are properly requested by a party or which 

the military judge determines, sua sponte, should be given.”  A 

military judge has substantial discretion on what instructions 

to give.  United States v. Damatta-Olivera, 37 M.J. 474, 478 

(C.M.R. 1993), cert. denied, 512 U.S. 1244 (1994).  A military 

judge’s denial of a requested instruction is reviewed for an 

abuse of discretion.  United States v. Carruthers, 64 M.J. 340, 

345-46 (C.A.A.F. 2007) (citing Damatta-Olivera, 37 M.J. at 474.  

The test to determine if the denial of a requested instruction 

constitutes error is 1) whether the charge is correct, 2) 

whether it is substantially covered in the main charge, and 3) 

whether it is on such a vital point in the case that the failure 

to give it deprived defendant of a defense or seriously impaired 

its effective presentation.  Id. at 346.   

In this case, the requested instruction added language to 

the one in the bench book giving examples referring to police 
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officers and prison guards.  (J.A. at 173.)  Whether those 

instructions would have been correct had the victims of 

Appellant’s crimes been police officers is not the issue.  Even 

if it was correct, it was substantially covered in the bench 

book instructions and the examples provided in the requested 

instruction would have been confusing.  And, Appellant was 

deprived of neither a defense nor his presentation of his theory 

in the case. 

The military judge gave both sides the opportunity to 

provide him current law and argument before making a ruling.  

The military judge explained:  

MJ: All right. I’ve reviewed the cases submitted by 
defense [in] support of their requested instruction, 
as well as arguments by both sides.  I am not going to 
give the requested instruction.  I do not believe the 
law is clear regarding the proposed language that the 
defense has requested. 
 
I am confident that the standard instructions in the 
bench book adequately provide instruction to the 
members regarding the definitions and other 
considerations that they should give in evaluating the 
provoking speech specification.  So I will give the 
standard bench book definition and instructions 
regarding the provoking speeches specification, that 
being Charge III and its Specification. 
 
Defense, any additional instructions you request at 
this time? 
 
DC: No, Your Honor.  

(J.A. at 120.) 
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 Even assuming that the military judge erred by not 

providing the special instruction, Appellant has not 

demonstrated that he was prejudiced by the military judge’s 

reliance on the bench book instructions.  In United States v. 

Payne, 73 M.J. 19 (C.A.A.F. 2014), this Court held that 

“omission of an instruction regarding an element may be tested 

for harmless error.”  Payne, 73 M.J. at 25-26 (citing Neder v. 

United States, 527 U.S. 1, 17 (1999)).  Therefore, it follows 

that if omission of an element of an offense can be tested for 

harmlessness, then the alleged omission of a defense instruction 

can also be tested for harmlessness.  See, e.g., United States 

v. Dearing, 63 M.J. 478, 484-85 (C.A.A.F. 2006)(omission of 

self-defense instruction tested for harmlessness).  Once it is 

determined that a specific instruction is “required but not 

given, the test for determining whether this constitutional 

error [is] harmless is whether it appears ‘beyond a reasonable 

doubt that the error complained of did not contribute to the 

verdict obtained.’”  Id. (quoting United States v. McDonald, 57 

M.J. 18, 20 (C.A.A.F. 2002)).  If the evidence supporting guilt 

is both overwhelming and uncontested, such that the verdict 

would have been the same absent the error, the error is harmless 

beyond a reasonable doubt.  Payne, 73 M.J. at 26 (quoting Neder, 

527 U.S. at 17). 
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While Appellant complains about trial counsel’s argument, 

he provides this Court no constitutional, statutory, or case law 

explaining how the military judge committed error in his refusal 

to provide the trial defense counsel’s special requested jury 

instructions.  All trial counsel did was effectively and 

properly argue the legal instruction provided by the military 

judge and found in the bench book, which provides no basis to 

disturb Appellant’s well-deserved conviction and sentence.  The 

instruction specifically stated that the panel was to apply the 

facts and circumstances of this case and thus, did not limit 

trial defense counsel’s theory of the case.  Trial defense 

counsel highlighted the testimony of the security forces members 

and medical providers in his closing argument.  (J.A. at 153-

60.)  He used the testimony that the individuals gave regarding 

their training on the specific issue of dealing with “abusive 

patients” to argue that the government failed to meet its burden 

on the Charge.  (Id.)  Nevertheless, the panel found Appellant 

guilty in light of the correct test.  Therefore, consistent with 

this Court’s decision in Payne, 73 M.J. at 26, and the Supreme 

Court’s holding in Neder, 527 U.S. at 17, the evidence 

supporting guilt in this case was both overwhelming and 

uncontested, and the verdict would have been the same with or 

without the defense’s proposed instruction.  Therefore, there is 

absolutely no reason to set aside this conviction.   
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CONCLUSION 

The United States respectfully requests this Honorable 

Court uphold AFCCA’s ruling affirming the findings and sentence. 

      

     MEREDITH L. STEER, Maj, USAF 
     Appellate Government Counsel 
     Air Force Legal Operations Agency 
     United States Air Force 
 1500 W. Perimeter Rd. Ste. 1190 

 Joint Base Andrews, MD 20762  
     (240) 612-4800 
     Court Bar No. 34301 
 
 

               
 
     GERALD R. BRUCE 
    Associate Chief, Government Trial  
       and Appellate Counsel Division 
     Air Force Legal Operations Agency 
     United States Air Force 
 1500 W. Perimeter Rd. Ste. 1190 

 Joint Base Andrews, MD 20762  
     (240) 612-4800 
     Court Bar No. 27428 
 

                   
 KATHERINE E. OLER, Col, USAF 
  Chief, Government Trial and 
  Appellate Counsel Division 
  Air Force Legal Operations Agency 

 1500 W. Perimeter Rd. Ste. 1190 
 Joint Base Andrews, MD 20762  

  United States Air Force 
  (240) 612-4800 
     Court Bar No. 30753 
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	Appellant was properly convicted of the offense of provoking speech.  In reviewing the entire record of trial, a reasonable factfinder could have found that Appellant used provoking speech when he verbally accosted his medical providers, calling one n...
	1) That Appellant wrongfully used words or gestures toward a certain person;
	2) That the words or gestures used were provoking or reproachful;
	3) That the person toward whom the words or gestures were used was a person subject to the code.
	Manual for Courts-Martial, United States (MCM) pt. IV-61, para. 42.b (2012 ed.).  Provoking or reproachful words are those “which are used in the presence of the person to whom they are directed and which a reasonable person would expect to induce a b...
	First, without citing any direct case law, Appellant claims that medical personnel should be seen as police officers and are simply not capable of being considered victims of provoking words.  (App. Br. at 13.)  Second, Appellant argues that because h...
	The military judge properly instructed the panel members as follows:
	One, that . . . [Appellant] wrongfully used certain words. That is, “cunt,” “Asian douche bags,” and “I’ll kill all of you,” or words to that effect towards Captain J.K., United States Air Force; Captain M.D.S., United States Air Force; and, Staff Ser...
	Two, that the words used were provoking or reproachful.
	Appellant asks this Court to set aside his conviction for provoking speech because the instructions provided by the Military Judge were deficient.  However, as explained in Issue I, there is no law – constitutional, statutory, or case law – that allow...
	The military judge gave both sides the opportunity to provide him current law and argument before making a ruling.  The military judge explained:
	MJ: All right. I’ve reviewed the cases submitted by defense [in] support of their requested instruction, as well as arguments by both sides.  I am not going to give the requested instruction.  I do not believe the law is clear regarding the proposed l...
	I am confident that the standard instructions in the bench book adequately provide instruction to the members regarding the definitions and other considerations that they should give in evaluating the provoking speech specification.  So I will give th...
	Defense, any additional instructions you request at this time?
	DC: No, Your Honor.
	(J.A. at 120.)
	While Appellant complains about trial counsel’s argument, he provides this Court no constitutional, statutory, or case law explaining how the military judge committed error in his refusal to provide the trial defense counsel’s special requested jury i...
	CONCLUSION
	CERTIFICATE OF FILING AND SERVICE
	I certify that a copy of the foregoing was delivered to the Court and to the Air Force Appellate Defense Division on 31 August 2015 via electronic filing.
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