USCAAF

FILED

31 August 2013/01/0015

CLERK OF THE COURT

IN THE UNITED STATES COURT OF APPEALS FOR THE ARMED FORCES

FINAL BRIEF ON BEHALF OF
THE UNITED STATES

UNITED STATES,
Appellee

V. USCA Dkt. No. 15-0425/AF

Airman First Class (E-3)

ALAN J. KILLION, Jr., USAF,
Appellant.

Crim. App. No. S32193

o o/ o/ o/ o/ 7 7\

FINAL BRIEF ON BEHALF OF THE UNITED STATES

MEREDITH L. STEER, Maj, USAF
Appellate Government Counsel

Air Force Legal Operations Agency
United States Air Force

1500 W. Perimeter Rd. Ste. 1190
Joint Base Andrews, MD 20762
(240) 612-4800

Court Bar No. 34301

GERALD R. BRUCE

Associate Chief, Government Trial
and Appellate Counsel Division

Air Force Legal Operations Agency

United States Air Force

1500 W. Perimeter Rd. Ste. 1190

Joint Base Andrews, MD 20762

(240) 612-4800

Court Bar No. 27428

KATHERINE E. OLER, Col, USAF

Chief, Government Trial and
Appellate Counsel Division

Air Force Legal Operations Agency

1500 W. Perimeter Rd. Ste. 1190

Joint Base Andrews, MD 20762

United States Air Force

(240) 612-4800

Court Bar No. 30753



TABLE OF AUTHORITIES .. i e i i i e i memeeemmaaann i
ISSUES PRESENTED . .o i i e e e i i i i e e mmmmamemaaaaaann 1
STATEMENT OF STATUTORY JURISDICTION . ... i i i e e 1
STATEMENT OF THE CASE . . i e e e e i e i e e ee e eaeeaa s 1
STATEMENT OF FACTS . ot e i i e e e i e memeeea e e ea e 1
SUMMARY OF THE ARGUMENT . . i i i i i e i e e e mameaem s 2
ARGUMENT L o it i e it i e e e e e d e e e e e a e e e e e 3
l.

APPELLANT”S CONVICTION FOR  PROVOKING

SPEECH IS LEGALLY SUFFICIENT AS HIS

WORDS WERE REASONABLY LIKELY TO INDUCE A

BREACH OF THE PEACE. ... i i i e i e e eaaaan 3

1.

THE MILITARY JUDGE~*S INSTRUCTIONS

REGARDING PROVOKING SPEECHES WERE PROPER

UNDER THE FACTS AND CIRCUMSTANCES OF

APPELLANT?S CASE . . i e e i e e e e s 12
CONCLUSION .ot i e it i e e e e i e e d e e e a e e e e e aeaaaaa 17
CERTIFICATE OF FILING ..ot e e e it i e e e meamemeaaemn s 18
CERTIFICATE OF COMPLIANCE . ..o i e e i i e e e e e ee e meaeamns 19

APPENDIX:

A_ United States v. Monahan, 2013 CCA LEXIS 748 (A.F. Ct.
Crim. App- Aug. 28 2013)




TABLE OF AUTHORITIES

CASES

SUPREME COURT CASES

Neder v. United States,
527 U.S. 1 (1999) i et e e e e e e e a e e e e 16

COURT OF APPEALS FOR THE ARMED FORCES

United States v. Adams,

49 M.J. 182 (C.A. A F. 1998.) « i e e e e ceaeaaaaaann 13
United States v. Alil,

71 M.J. 256 (C.A.A_F. 2012) - e e e e e e e 12
United States v. Carruthers,

64 M.J. 340 (C.A.A_F. 2007) - e e e e e e e 13, 14
United States v. Damatta-Olivera,

37 M.J. 474 (C.M.R. 1993) < i ii i i i e i et cec e eeaaaaaan 13
United States v. Davis,

37 M.J. 152 (C.M.A. 1993) i ii i i e e e e eceea e 4, 9
United States v. Davis,

73 M.J. 268 (C.A.A_F. 2014) - e e e e e e e e 12
United States v. Dearing,

63 M.J. 478 (C.A.A.F. 2006) - cc e i e e e e eeaeaaaaaaaan 15
United States v. Gutierrez,

74 M.J. 61 (C.A.A F. 2015) i i e e e e e ceaeaaaaaann 3
United States v. Kearns,

73 M.J. 177 (C.AA.F. 2014) <o e e e e e e ceaeeaaaaann 3
United States v. Payne,
73 M.J. 19 (C-A_AF. 2014) -« oo e e e e e e e e e e 15, 16
United States v. Shropshire, 43 C.M.R. 214 (C.M.A. 1971)........ 9

United States v. Thompson,
46 C.M_.R. 8 (C_.M.A. 1972) . et e e aaa e 9, 10




COURTS OF CRIMINAL APPEALS

United States v. Killion,
NO. ACM S321038 . . . e e e e e e e e e e e 9, 10

United States v. Monahan,
2013 CCA LEXIS 748 (A.F. Ct. Crim. App. 28 August 2013) ..... 12

United States v. Shropshire,
34 M.J. 757 (A.F. Ct. Crim. App-. 1992) .. ... .. 8, 9

OTHER AUTHORITIES

Manual for Courts-Martial, United States. .. ... ..o i e e e e 4
MIl. R. Evid. 404(b) .. i e e e e et e e ceeeaaaaaan 11
Rule for Courts-Martial (R.C.M.) 920(e)(7) - e v e e e 2, 13



31 August 2015

IN THE UNITED STATES COURT OF APPEALS FOR THE ARMED FORCES

UNITED STATES,
Appellee

FINAL BRIEF ON BEHALF OF
THE UNITED STATES

V. USCA Dkt. No. 15-0425/AF

Airman First Class (E-3)
ALAN J. KILLION, Jr., USAF,
Appellant.

Crim. App. No. S32193

o o/ o/ o/ o/ 7 7\

TO THE HONORABLE, THE JUDGES OF
THE UNITED STATES COURT OF APPEALS FOR THE ARMED FORCES:

ISSUES PRESENTED

WHETHER APPELLANT?S CONVICTION FOR PROVOKING
SPEECH IS LEGALLY INSUFFICIENT BECAUSE “UNDER
THE  CIRCUMSTANCES” HIS WORDS WERE  NOT
REASONABLY LIKELY TO PROVOKE VIOLENCE.

.
WHETHER THE MILITARY JUDGE”’S INSTRUCTIONS
REGARDING PROVOKING SPEECH WERE DEFICIENT
UNDER  THE FACTS AND  CIRCUMSTANCES  OF
APPELLANT”S CASE.

STATEMENT OF STATUTORY JURISDICTION

The Air Force Court of Criminal Appeals (AFCCA) reviewed
this case pursuant to Article 66, UCMJ. This Court has
jurisdiction to review this case under Article 67(a)(3), UCMJ.

STATEMENT OF THE CASE

The United States accepts Appellant’s Statement of the Case.

STATEMENT OF FACTS

The facts necessary to the disposition of this matter are



set forth in the Argument section below.

SUMMARY OF THE ARGUMENT

Appellant’s conviction for using provoking speech is
legally sufficient. The evidence introduced at trial, when
viewed in the light most favorable to the prosecution, easily
provided the factfinder with sufficient evidence to conclude
that Appellant used language that a reasonable person would find
likely to induce a breach of the peace under the circumstances.
While fighting against restraint by security forces and medical
personnel, Appellant called one female nurse a “cunt” and used
racial slurs anytime one of his Asian care providers approached
Appellant including calling them “chinks” and “Asian douche
bags.” Appellant continued this behavior for over an hour and
it ended only because his medical providers determined that he
had to be sedated.

The military judge also committed no error when he declined
to provide Appellant’s special requested instruction and relied
on the correct legal instruction found in the bench book.
Appellant’s requested instruction was not required under Rule
for Courts-Martial (R.C.M.) 920(e)(7), and therefore, Appellant

is not entitled to any relief.



ARGUMENT
1.
APPELLANT?S CONVICTION FOR PROVOKING SPEECH
IS LEGALLY SUFFICIENT AS HIS WORDS WERE
REASONABLY LIKELY TO INDUCE A BREACH OF THE
PEACE.
Standard of Review

This Court reviews issues of legal sufficiency de novo.

United States v. Kearns, 73 M.J. 177, 180 (C.A.A.F. 2014). To

determine whether evidence is legally sufficient, this Court
must consider “whether, after reviewing the evidence in the
light most favorable to the prosecution, any rational trier of
fact could have found the essential elements of the crime beyond

a reasonable doubt.” United States v. Gutierrez, 74 M.J. 61, 65

(C.A.A.F. 2015).
Law and Analysis

Appellant was properly convicted of the offense of
provoking speech. In reviewing the entire record of trial, a
reasonable factfinder could have found that Appellant used
provoking speech when he verbally accosted his medical
providers, calling one nurse a “cunt” and medical technicians
“Asian douche bags,” and yelled that he would “kill all of you.”
Appellant’s victims were officers and non-commissioned officers

who were In the performance of their military duties at the time



of Appellant’s crimes. The elements of the offense of provoking
speech are as follows:

1) That Appellant wrongfully used words or
gestures toward a certailn person;

2) That the words or gestures used were provoking
or reproachful;

3) That the person toward whom the words or
gestures were used was a person subject to the
code.

Manual for Courts-Martial, United States (MCM) pt. 1V-61, para.

42.b (2012 ed.). Provoking or reproachful words are those
“which are used in the presence of the person to whom they are
directed and which a reasonable person would expect to induce a
breach of the peace under the circumstances.” MCM, Part IV,
para. 42.c.(1). Importantly, this definition includes non-
threatening words that, nevertheless, could be provoking
“because of their tendency to lead to quarrels, fights, or other

disturbances.” United States v. Davis, 37 M.J. 152, 155 (C.M.A.

1993) (emphasis added).

In looking to the framework outlined by the Manual, the
nature and severity of Appellant’s culpable conduct comes iInto
sharp focus. As he did before the Air Force Court of Criminal
Appeals, Appellant makes three arguments as to why the court
member panel — the factfinders charged with determining the

facts In the case — was wrong and why he is not guilty of using



provoking words when he uttered his horrible language at
officers and an NCO attempting to help him.

First, without citing any direct case law, Appellant claims
that medical personnel should be seen as police officers and are
simply not capable of being considered victims of provoking
words. (App- Br. at 13.) Second, Appellant argues that because
he was under restraint, no one would have been provoked to
respond to his provoking words. (App- Br. at 15.) Finally,
Appellant alleges that screaming at medical personnel — again,
officers and non-commissioned officers performing their military
duties -- that they are “cunts,” that they are “Asian douche
bags,” and telling them that he will kill all of them, is
nothing more than him exercising his First Amendment right of
free speech. (App. Br. at 18.)

Appellant was so drunk that he had to be taken by ambulance
to the hospital. (J.A. at 42.) He was aggressive iIn the
ambulance. (J.A. at 42.) A security forces Airman who dealt
with Appellant testified that he “took the handcuffs off and
[Appellant] tried to take the equipment off of the medics, slap
their hands away.” (J.A. at 42.) The security forces Airman
had to physically hold [Appellant”’s] hands to his chest, out on
the scene and iInside the ambulance so that he wouldn’t strike
the med techs or pull any of the equipment down inside the rig.”

(J.A. at 42.) The security forces Airman had to continue to



physically hold Appellant down until they arrived at the
hospital. (J.A. at 42-3.)

Once inside the hospital, Capt K., one of the doctors who
cared for Appellant, walked In to assess the situation, and
Appellant called him an “Asian douche bag,” and said “don’t
touch me.” (J.A. at 43.) Appellant told Capt K. and the Korean
medical technicians, “keep your chink hands off me.” (J.A. at
43.) Appellant also threatened to kill everyone. (J.A. at 43.)
The security forces witness testified that “once they cut his
clothes off [Appellant] became increasingly aggressive.” (J.A.
at 44.) They “had to restrain him, hold his hands to the side
of the bed while they put him In the restraints that are on the
hospital bed. They ha[d] to lock out his knees so he wouldn’t
kick or bend his knees.” (J.A. at 44.) They also “tied
[Appellant’s] feet to the corners of the bed. (J.A. at 44.)
Once Appellant was in these restraints, he continued to resist.
(J.A. at 44.) Appellant “was struggling pretty aggressively in
the restraints.” (J.A. at 44.) Appellant was so aggressive in
the hospital that the security forces Airman and an NCO had to
stay at the hospital for three hours simply to restrain
Appellant until he was chemically sedated. (J.A. at 44.)
During the time period that security forces attempted to

restrain Appellant, he was shouting obscenities the whole time.



“He even went as far as to call the female captain a cunt, told
her, “Don’t touch me, cunt.”” (J.A. at 44.)

The military judge properly instructed the panel members as

follows:
One, that . . . [Appellant] wrongfully used certain
words. That i1s, “cunt,” ‘“Asian douche bags,” and “I’1l1
kill all of you,” or words to that effect towards

Captain J.K., United States Air Force; Captain M.D.S.,
United States Air Force; and, Staff Sergeant K.M.B.,
United States Air Force.

Two, that the words wused were provoking or
reproachful.

“Provoking and reproachful” describes only those words
which are used 1iIn the presence of the person or
persons to whom they are directed, and which by their
very utterance have the tendency to cause that person
to respond with acts of violence or turbulence. These
words are sometimes referred to as fighting words.

The test to apply is whether, under the facts and
circumstances of this case, the words described in the
specification would have caused an average person to
react by immediately committing a violent or turbulent
act in retaliation. Proof that a retaliatory act
actually occurred i1s not required.

(R. at 300-01) (emphasis added.)
Appellant, a junior Airman, even now boldly declares that
calling a female officer performing her military duties a

“cunt,” or calling a male officer of Korean heritage an “Asian
douche bag,” or threatening to “kill all of them,” are words
that an average person would not tend to react to by immediately

committing a violent, turbulent act, or other disturbance iIn



retaliation. (App. Br. at 15.) While not every reasonable
person would actually retaliate, the words that Appellant used
would easily have the tendency to cause an average person, under
the circumstances, to respond with acts of violence or
turbulence. The court members certainly believed that an
average person would tend to react with acts of violence or
turbulence, and they were absolutely right to reach that
conclusion.

As to Appellant’s first argument that medical providers
should overlook and ignore verbal abuse as police officers do in
certain situations, Appellant cites no case from any service
branch for the proposition that medical providers should be
subject to a separate standard as applied to police officers.
The military judge also found no cases for this proposition, nor
were any provided to him by trial defense counsel. (J.A. at
120.)

A separate standard has been held appropriate when
considering words directed at a policeman by a handcuffed
suspect under apprehension than to the same words said to an

ordinary citizen. See United States v. Shropshire, 34 M.J. 757,

758 (A.F. Ct. Crim. App. 1992), citing United States v.

Shropshire, 43 C.M.R. 214 (C.M_A. 1971) and United States v.

Thompson, 46 C.M.R. 8 (C.M_A. 1972). In those cases, the courts

recognize that the duties of police officers place them in an



adversarial role with arrestees. Shropshire, 34 M.J. at 758.

Even In some cases involving police officers, military members
are not free to hurl obscene language without criminal

liability. See United States v. Davis, 37 M.J. 152 (C.M.A.

1993). In this case, the Air Force Court properly recognized
that ““there is no such analogous relationship between medical

providers and their patients.” United States v. Killion, No.

ACM S32193, unpub. op. at 4 (A.F. Ct. Crim. App. 28 January
2015). (J.A. at 5.) Certainly undercutting Appellant’s
argument is the testimony from Capt K. that he has seen nurses
and medical technicians respond to verbal abuse from patients.
(J.A. at 253-54.) Additionally, considering the extended period
of time that Appellant had to be physically restrained by
security forces so that Appellant would not Kkick, hit, and spit
on his medical providers, and the testimony from everyone who
was present that they were offended by Appellant’s language,
Appellant did induce a breach of the peace, causing a
disturbance in a military medical facility.

The bottom line is that (1) there is no legal basis for
treating medical providers like police officers and (2) the
instruction clearly asked the panel to consider the particular
circumstances of the case, and they did so, finding Appellant

guilty given those circumstances. There Is no reason based iIn



law or fact for this Court to second guess that very sound
decision here.

Second, Appellant’s argument that his physical restraint
absolved him of criminal liability fails. Appellant was not a
prisoner held behind bars yelling at his prison guard. See
Thompson, 46 C.M.R. at 89. Appellant continued to resist
restraint for three hours until he was sedated. During this
time period, security forces could not leave because the medical
personnel were not able to restrain Appellant themselves. (J.A.
at 44.) As noted by the Air Force Court, in “light of
[Appellant’s] prolonged physical struggle...and insults directed
specifically and intentionally at several different
providers, ...the medical staff’s forbearance was exceptional.”
Killion, unpub. op. at 4-5. (J.A. at 5-6.)

Finally, the United States will never agree with
Appellant’s belief that such speech is Constitutionally
protected. (App. Br. at. 18.) Appellant’s constitutional as
applied claim here (App. Br. at 18-21), is also beyond the scope
of the granted issue and should not be entertained by this
Court. The Air Force Court considered and dismissed this issue
as a separate assignment of error; Appellant should have done
the same when petitioning this Court, but did not do so.

Appellant should be limited to the granted issues.

10



As to this final argument, Appellant did not raise i1t at
trial. The only issue Appellant raised at the trial court level
was an Mil. R. Evid. 404(b) issue. (J.A. at 23-30.) Trial
defense counsel attempted to preclude the fact that Appellant
engaged 1n “violent or physical contact between [Appellant] and
the medical providers. This would include flailing around,
which could be constituted as attempting to strike the medical
providers, potentially trying to bite them, spit at them, other
acts kind of in that classification.” (J.A. at 24.) Trial
defense counsel did not make such a First Amendment argument,
and for good reason.

Appellant cites no case for the proposition that the
military crime of provoking speech as it was charged here and as
it applies to Appellant violates his First Amendment rights in
general or how the words he used violates any specific rights.?
In fact, under a plain error analysis, Appellant has not pointed
to ““particular facts in the record” that demonstrate why
[Appellant’s] First Amendment interests in this situation should

overcome the Congressional determination to criminalize

1 Appellant concedes and cites to case law that holds fighting words are not
Constitutionally protected, and he recognizes that fighting words are defined
as “those which by their very utterance inflict injury or tend to incite an
immediate breach of the peace.” (App- Br. at 19.) Yet, Appellant then,
inexplicably, ignores this threshold question in his case and blames the
government for “failing” to meet its burden to show his unconscionable words
were not Constitutionally protected speech. (1d.) Appellant, an Airman
First Class or E-3, also fails to address how his offensive communications
hurled at officers and non-commissioned officers performing their military
duties in an attempt to aid him is somehow Constitutionally protected.

11



provoking speech.” United States v. Monahan, 2013 CCA LEXIS

748, *20-21 (A.F. Ct. Crim. App. 28 August 2013), citing United

States v. Vazquez, 72 M.J. 13, 16-21 (C.A.A.F. 2013) and United

States v. Ali, 71 M.J. 256, 265 (C.A.A_F. 2012).

After weighing the evidence in the record In the light most
favorable to the prosecution, a reasonable factfinder certainly
could have found all of the elements beyond a reasonable doubt.
Appellant’s conviction is legally sufficient and should be
promptly affirmed.

1.
THE MILITARY JUDGE?S INSTRUCTIONS REGARDING
PROVOKING SPEECHES WERE PROPER UNDER THE
FACTS AND CIRCUMSTANCES OF APPELLANT?S CASE.
Standard of Review

This Court reviews the adequacy of a military judge’s

instructions de novo. United States v. Davis, 73 M.J. 268, 271

(C.A_A_F. 2014).
Law and Analysis

Appellant asks this Court to set aside his conviction for
provoking speech because the instructions provided by the
Military Judge were deficient. However, as explained in Issue
I, there is no law — constitutional, statutory, or case law —
that allows for medical personnel to be exempt from being
victims of the crime of provoking speech or held to a different

standard. A listener’s occupation is only one aspect of the

12



offense and all of the circumstances are to be ‘“considered iIn

determining whether certain words are provoking.” United States

v. Adams, 49 M.J. 182, 185 (C.A.A.F. 1998.)

Citing R.C.M. 920(e)(7), Appellant claims that the
“Military Judge was obligated to tailor proper instructions for
Appellant’s case.” However, R.C.M. 920(e)(7) states, ‘“Required
instructions. Instructions on findings shall include: Such
other explanations, descriptions, or directions as may be
necessary and which are properly requested by a party or which
the military judge determines, sua sponte, should be given.” A
military judge has substantial discretion on what instructions

to give. United States v. Damatta-Olivera, 37 M.J. 474, 478

(C.M.R. 1993), cert. denied, 512 U.S. 1244 (1994). A military
judge’s denial of a requested instruction is reviewed for an

abuse of discretion. United States v. Carruthers, 64 M.J. 340,

345-46 (C.A_A_F. 2007) (citing Damatta-Olivera, 37 M.J. at 474.

The test to determine if the denial of a requested instruction
constitutes error is 1) whether the charge i1s correct, 2)
whether i1t is substantially covered In the main charge, and 3)
whether it iIs on such a vital point in the case that the failure
to give i1t deprived defendant of a defense or seriously impaired
iIts effective presentation. Id. at 346.

In this case, the requested instruction added language to

the one iIn the bench book giving examples referring to police

13



officers and prison guards. (J.A. at 173.) Whether those
instructions would have been correct had the victims of
Appellant’s crimes been police officers is not the issue. Even
if 1t was correct, 1t was substantially covered iIn the bench
book iInstructions and the examples provided in the requested
instruction would have been confusing. And, Appellant was
deprived of neither a defense nor his presentation of his theory
in the case.

The military judge gave both sides the opportunity to
provide him current law and argument before making a ruling.
The military judge explained:

MJ: All right. 1°ve reviewed the cases submitted by
defense [in] support of their requested instruction,
as well as arguments by both sides. 1 am not going to
give the requested instruction. I do not believe the
law 1s clear regarding the proposed language that the
defense has requested.

I am confident that the standard instructions in the

bench book adequately provide instruction to the

members regarding the definitions and other
considerations that they should give in evaluating the
provoking speech specification. So I will give the
standard bench book definition and instructions
regarding the provoking speeches specification, that

being Charge 111 and its Specification.

Defense, any additional instructions you request at
this time?

DC: No, Your Honor.

(J.A. at 120.)

14



Even assuming that the military judge erred by not
providing the special instruction, Appellant has not
demonstrated that he was prejudiced by the military judge’s

reliance on the bench book instructions. In United States v.

Payne, 73 M.J. 19 (C.A.A.F. 2014), this Court held that
“omission of an instruction regarding an element may be tested
for harmless error.” Payne, 73 M.J. at 25-26 (citing Neder v.

United States, 527 U.S. 1, 17 (1999)). Therefore, it follows

that if omission of an element of an offense can be tested for
harmlessness, then the alleged omission of a defense iInstruction

can also be tested for harmlessness. See, e.g., United States

v. Dearing, 63 M.J. 478, 484-85 (C.A.A.F. 2006)(omission of
self-defense instruction tested for harmlessness). Once it is
determined that a specific instruction is “required but not
given, the test for determining whether this constitutional
error [is] harmless Is whether it appears “beyond a reasonable
doubt that the error complained of did not contribute to the

verdict obtained.”” 1d. (quoting United States v. McDonald, 57

M.J. 18, 20 (C.A.A_F. 2002)). ITf the evidence supporting guilt
is both overwhelming and uncontested, such that the verdict

would have been the same absent the error, the error is harmless
beyond a reasonable doubt. Payne, 73 M.J. at 26 (quoting Neder,

527 U.S. at 17).

15



While Appellant complains about trial counsel’s argument,
he provides this Court no constitutional, statutory, or case law
explaining how the military judge committed error in his refusal
to provide the trial defense counsel’s special requested jury
instructions. All trial counsel did was effectively and
properly argue the legal instruction provided by the military
judge and found in the bench book, which provides no basis to
disturb Appellant’s well-deserved conviction and sentence. The
instruction specifically stated that the panel was to apply the
facts and circumstances of this case and thus, did not limit
trial defense counsel’s theory of the case. Trial defense
counsel highlighted the testimony of the security forces members
and medical providers in his closing argument. (J.A. at 153-
60.) He used the testimony that the individuals gave regarding
their training on the specific issue of dealing with “abusive
patients” to argue that the government failed to meet i1ts burden
on the Charge. (Id.) Nevertheless, the panel found Appellant
guilty in light of the correct test. Therefore, consistent with
this Court’s decision in Payne, 73 M.J. at 26, and the Supreme
Court’s holding in Neder, 527 U.S. at 17, the evidence
supporting guilt In this case was both overwhelming and
uncontested, and the verdict would have been the same with or
without the defense’s proposed instruction. Therefore, there is

absolutely no reason to set aside this conviction.

16



CONCLUSI10ON

The United States respectfully requests this Honorable

Court uphold AFCCA”s ruling affirming the findings and sentence.
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Notice: THIS OPINION IS SUBJECT TO EDITORIAL
CORRECTION BEFORE FINAL RELEASE.

Subsequent History: Review denied by Unired States v.
Monahan, 2013 CAAF LEXIS 1503 (C.A.A.E, Dec. 30,
2013)

Prior History: [*1] Sentence adjudged 5 December 2011
by GCM convened at Peterson Air Force Base, Colorado.
Military Judge: Scott Harding (sitting alone). Approved
Sentence: Bad-conduct discharge, confinement for 6 months,
and reduction to E-1.

Core Terms

provoking, words, confinement, military, comments, song,
sentence, fight, circumstances, poker, remarks, inducing
breach, superior court, reproachful, civilian, gestures,
squadron, evening, military police, post-trial, violence,
alleges, singing, fellow, insult, days, gger

Case Summary

Overview

HOLDINGS: [1]-The servicemember's conviction for
provoking speech in violation of Unif. Code Mil. Justice art.
117, 10 U.S.C.S. § 917, was legally and factually sufficient;
[2]-His conviction presented no First Amendment concern
even under a de novo review; [3])-There was no First
Amendment protection for provoking speech; [4]-The court
could not determine under the record in this case whether
the servicemember had been unlawfully denied the
opportunity to participate in a program that could have led
to his release sooner, as the record was simply inadequate to
address his claims; [5]-The approved findings and sentence
were correct in law and fact, and no error prejudicial to the

substantial rights of the servicemember occurred; Unif.
Code Mil. Justice arts. 59(a), 66(c), 10 U.S.C.S. §§ 859%a),
866(c).

Outcome

The findings and sentence were affirmed.

LexisNexis® Headnotes

Military & Veterans Law > ... > Courts Martial > Evidence >
Weight & Sufficiency of Evidence

Military & Veterans Law > Military Justice > Judicial Review >
Standards of Review

HNI A court of criminal appeals reviews issues of factual
and legal sufficiency de novo.

Evidence > Inferences & Presumptions > Presumptions

Military & Veterans Law > ... > Courts Martial > Evidence >
Weight & Sufficiency of Evidence

HN2 The test for factual sufficiency is whether, after
weighing the evidence in the record of trial and making
allowances for not having personally observed the witnesses,
the court of criminal appeals is convinced of the appellant’s
guilt beyond a reasonable doubt. In conducting this unique
appellate role, it takes a fresh, impartial look at the
evidence, applying neither a presumption of innocence nor
a presumption of guilt to make its own independent
determination as to whether the evidence constitutes proof
of each required element beyond a reasonable doubt.

Evidence > Inferences & Presumptions > Inferences

Military & Veterans Law > .. > Courts Martial > Trial

Procedures > Burdens of Proof

Military & Veterans Law > ... > Courts Martial > Evidence >
Weight & Sufficiency of Evidence

HN3 The test for legal sufficiency of the evidence is
whether, considering the evidence in the light most favorable
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to the prosecution, a reasonable factfinder could have found
all the essential elements beyond a reasonable doubt. In
resolving questions of legal sufficiency, the court is bound
to draw every reasonable inference from the evidence of
record in favor of the prosecution. Its assessment of legal
and factual sufficiency is limited to the evidence produced
at trial.

Military & WVeterans Law > Military Offenses > Dueling,
Provoking & Rioting

HN4 The elements of the offense of provoking speeches or
gestures are: (1) That the accused wrongfully used words or
gestures toward a certain person; (2) That the words or
gestures used were provoking or reproachful; and (3) That
the person toward whom the words or gestures were used
was a person subject to the code. Manual Courts-Martial, pt.
IV, para. 42.b. The terms “provoking” and “reproachful” are
defined as words or gestures that a reasonable person would
expect to induce a breach of the peace under the
circumstances. Manual Courts-Martial pt. IV, para. 42.c.(1).

Military & Veterans Law > Military Offenses > Dueling,
Provoking & Rioting

HN35 In the context of Unif Code Mil. Justice art. 117, 10
U.S.C.S. § 917, all the circumstances surrounding use of the
words should be considered in determining whether certain
words are provoking. It is clear that examination into
whether certain words are provoking or reproachful is a
situation-dependent inquiry into all the circumstances of the
matter. Words that may tend to induce a breach of the peace
in one situation may not in another. Triers of fact and
reviewing courts must consider the context in which the
comments are made, the background between the speaker
and listener, whether the comments are the sort normally to
be expected by the listener, and the logical consequence of
the comments.

Military & Veterans Law > Military Offenses > Dueling,
Provoking & Rioting

HNG6 In the context of whether speech is provoking speech,
one need not physically aim his words toward another to be
directing his remarks “toward” that person.

Military & WVeterans Law > Military Offenses > Dueling,
Provoking & Rioting

HN7 In the context of Unif. Code Mil. Justice art. 117, 10
U.S.C.S. § 917, even if an individual was not subjectively
provoked by an accused’s words, the test is
objective--whether a reasonable person expect them to
induce a breach of the peace.

Evidence > Inferences & Presumptions > Presumptions >
Creation

Military & Veterans Law > Military Offenses > General
Overview

Military & Veterans Law > Military Justice > Judicial Review >
Standards of Review

HNS8 Whether a statute is constitutional as applied is an
issue a court of criminal appeals reviews de novo. To
determine if a statute is unconstitutional as applied, the
court conducts a “fact-specific inquiry.” However, where an
appellant alleges constitutional errors for the first time on
appeal, given the presumption against the waiver of
constitutional rights, and the requirement that a waiver
clearly establish an intentional relinquishment of a known
right or privilege, reviewing courts will often apply a plain
error analysis rather than consider the matter waived. Upon
plain error review, to prove that a facially constitutional
criminal statute is unconstitutional as applied, the appellant
must point to particular facts in the record that plainly
demonstrate why his interests should overcome Congress’s
and the President’s determinations that his conduct be
proscribed.

Constitutional Law > ... > Fundamental Freedoms > Freedom
of Speech > Scope

Military & WVeterans Law > Servicemembers > General
Overview

HN9 The First Amendment to the United States Constitution
provides that Congress shall make no law abridging the
freedom of speech. U.S. Const. amend. 1. This Amendment

protects the expression of ideas, even ideas that the vast

majority of society finds offensive or distasteful. While the
members of the military are not excluded from the protection
granted by the First Amendment, the different character of
the military community and of the military mission requires
a different application of those protections. As a result, the
fundamental necessity for obedience, and the consequent
necessity for imposition of discipline, may render permissible
within the military that which would be constitutionally
impermissible outside it.

Constitutional Law > ... > Fundamental Freedoms > Freedom
of Speech > Scope

Military & WVeterans Law > Servicemembers > General
Overview

HNI0 First Amendment rights of civilians and members of
the armed forces are not necessarily coextensive, but, in
speech cases, the national reluctance to inhibit free
expression dictates that the connection between the
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statements or publications involved and their effect on
military discipline be closely examined. As in other areas,
the proper balance must be struck between the essential
needs of the armed services and the right to speak out as a
free American. Necessarily, a court must be sensitive to
protection of “the principle of free thought--not free thought
for those who agree with us but freedom for the thought that
we hate.” Because of this balance, in the context of the First
Amendment, the U.S. Court of Appeals for the Armed
Forces has required the Government to demonstrate a
“reasonably direct and palpable” connection between the
military member’s statements and the military mission or
the military environment in order to punish conduct under
Unif. Code Mil. Justice art. 134, 710 U.S.C.5. § 934.

Constitutional Law > ... > Fundamental Freedoms > Freedom
of Speech > Fighting Words

Constitutional Law > ... > Fundamental Freedoms > Freedom
of Speech > Obscenity

Constitutional Law > ... > Fundamental Freedoms > Freedom
of Speech > Scope

HNI1 Even in the context of civilians, not all speech falls
under the protection of the First Amendment. The U.S.
Supreme Court has held that certain well-defined and
narrowly limited classes of speech may be prevented and
punished without raising a Constitutional issue, including
the lewd and obscene, the profane, the libelous, and the
insulting or “fighting” words--those which by their very
utterance inflict injury or tend to incite an immediate breach
of the peace. Such utterances are no essential part of any
exposition of ideas, and are of such slight social value as a
step to truth that any benefit that may be derived from them
is clearly outweighed by the social interest in order and
morality. Resort to epithets or personal abuse is not in any
proper sense communication of information or opinion
safeguarded by the Constitution, and its punishment as a
criminal act would raise no question under that instrument.

Constitutional Law > ... > Fundamental Freedoms > Freedom
of Speech > Scope

Governments > Legislation > Vagueness

Military & WVeterans Law > Military Offenses > Dueling,
Provoking & Rioting

HN12 Unif. Code Mil. Justice art. 117, 10 U.S.C.S. § 917,
is not impermissibly vague such as to tread on First
Amendment protections and will withstand attack on
constitutional grounds.

Military & Veterans Law > ... > Courts Martial > Sentences >
Confinement

HNI13 Unif. Code Mil. Justice art. 58(a), 10 U.S.C.S5. §
858(a), states that
confinement at a court-martial and who are confined in a

military members sentenced to

civilian confinement facility are subject to the same
discipline and treatment as persons confined or committed
by the Courts of the United States or of the State, District of
Columbia, or place in which the institution is situated.

Military & Veterans Law > Military Justice > General Overview

Military & Veterans Law > ... > Courts Martial > Sentences >
Confinement

Military & Veterans Law > Military Justice > Judicial Review >
Standards of Review

HNI14 A prisoner must seek administrative relief prior to
invoking judicial intervention to redress concerns regarding
post-trial confinement conditions. In this regard the appellant
must show the court, absent some unusual or egregious
circumstance, that he has exhausted the prisoner-grievance
system and that he has petitioned for relief under Unif. Code
Mil. Justice art. 138, 10 U.S.C.S. § 938. In addition to
promoting resolution of grievances at the lowest possible

level, this exhaustion requirement is intended to ensure that
an adequate record has been developed with respect to the
procedures for considering a prisoner grievance and
applicable standards. The ultimate question of whether an
appellant has exhausted his or her administrative remedies
is reviewed de novo, as a mixed question of law and fact.

Military & Veterans Law > ... > Courts Martial > Posttrial

Procedure > General Overview

Military & Veterans Law > Military Justice > Judicial Review >
Standards of Review

HNI15 A court of criminal appeals reviews claims of
post-trial and appellate delay using the four-factor analysis
found in Barker.
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Opinion

OPINION OF THE COURT
WEBER, Judge:

At a general court-martial before a military judge alone, the
appellant pled guilty to one charge and specification of
communicating a threat, in violation of Article 134, UCMI,
10 U.S.C. § 934. Contrary to his pleas, he was also
convicted of one charge and specification each of using
provoking words and assault consummated by a battery, in
violation of Articles 117 and 128, UCMI, 10 U.S.C. §§ 917,
928." The military judge sentenced the appellant to a
bad-conduct discharge, confinement for 6 months, and
reduction to the grade of E-1.

On appeal, the appellant alleges four errors: 1) The
conviction for using provoking words is legally and factually
insufficient because the evidence does not demonstrate that
he directed his words toward any particular person or
persons; 2) The conviction for using provoking words is
legally and factually insufficient because the evidence
indicates the appellant used his words in jest; 3) The
appellant’s speech that formed the basis for the provoking
words charge and specification is protected by the First
Amendment;” and 4) The appellant was wrongfully denied
the opportunity to earn time toward his release from
confinement because he was not allowed to participate in
the trustee program at the civilian confinement facility at
which he was held.

Background

On 5 September 2011, the appellant hosted a poker party at
his home, He invited five fellow Airmen from the 721st
Security Forces Squadron to the party — four Caucasians
[#3] African-American, A1C EC. A1C EC was
surprised to get the invitation because he and the appellant

and one

argued at work about a month earlier. Even though he was
not a poker player, A1C EC accepted the invitation in the
hopes it would help him bond with his co-workers,
particularly the appellant.

A1C EC did not play poker at the party, but he sat nearby
watching television, no more than ten feet from the poker

table and well within earshot of the conversation. The
appellant and A1C EC consumed alcohol, along with most
of the participants that evening. After the poker game got
underway, the appellant made two racially derogatory
statements concerning African-Americans, words to the
effect of, “I don’t like n[*]ggers” and, “There are black
people and there are n[*]ggers and I don’t like either one of
them.” Testimony conflicted as to whether other Airmen
present also made racially derogatory statements. The
appellant did not look at A1C EC while he made these
statements and he did not physically direct the words toward
A1C EC, but he did glance behind his shoulder toward A1C
EC after making one of the remarks. A1C EC heard the
appellant’s comments. He attempted to “let it go” and
“laugh it off” [*4] in an attempt not to ostracize himself
from the group, though he did become more withdrawn and
quiet throughout the evening. Neither the appellant nor
anyone else present made any other comments about other
races or ethnicities besides African-Americans.

About 90 minutes after the appellant’s racist comments, the
subject of the song “N[*]gger Hatin’ Me” came up, raised
either by the appellant or one of the other Caucasian Airmen
present. Soon after, either the appellant or one of the other
Airmen played the song. The song contained explicit lyrics
expressing the singer’s hatred of African-Americans,
including two lines that state, “Stick your black head out
and I'll blow it!” According to A1C EC, a video of an
African-American singing along accompanied the song at
the party, presumably mocking the song and its singer. The
appellant, and possibly others, sang along with portions of
the song that they knew. Again, A1C EC heard the song but
did not visibly react angrily. Instead, in his words, he “kind
of stood there uncomfortably, kind of looking down.” He
stated that he “didn’t try to really react to it because I didn’t
want to cause a problem, but I felt uncomfortable while it
was played.”

About [*5] 30 minutes after the song was played, the
appellant and A1C EC got into an argument over the topics
of President Obama’s effectiveness and whether Black
History Month should be observed. The two faced each
other across the poker table. A1C EC struck his fists on the
table for emphasis but otherwise did not make any aggressive
moves toward the appellant. As the conversation grew more
heated, A1C EC extended his open hand to shake the
appellant’s hand and told the appellant he meant no

1

The appellant attempted to plead guilty to the assault consummated by [*2] a battery charge and specification. However, his plea

allocutions raised a possible defense that could not be resolved in the inquiry. Therefore, the military judge rejected the guilty plea and

directed a plea of not guilty be entered.

2 U.S. Const. amend, I.
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disrespect. The appellant responded by striking A1C EC in
the head. The appellant then came around the table to
repeatedly punch A1C EC on the top of his head. A1C EC
struggled with the appellant to defend himself, and the two
wound up on the floor. As the fight broke up, A1C EC had
blood streaming down his face. The appellant told A1C EC
to get out of his house. A1C EC departed with one of the
other Airmen and expressed his frustration with the appellant,
the racial comments, and the song. A1C EC was taken to an
emergency room, where he received nine staples in his scalp
to close the wound.

About two weeks after the poker party, the appellant and a
co-worker had lunch at a local fast-food restaurant. Other
[*6] squadron personnel were present, including one of the
Airmen who had been present at the poker party. The
co-worker relayed discussion within the unit about a potential
court-martial coming up. The appellant replied by saying
words to the effect of, “If I get charged for this, [A1C EC]
is going down.” The co-worker asked the appellant to
clarify, and the appellant said, “I'm going to put a f[*]cking
bullet in his head.” The appellant later said, “This is a
perfect example of why blacks should not be in the
military.”

The appellant was placed into pretrial confinement following
this statement, where he remained until trial 76 days later.
He received credit for time served in pretrial confinement
plus 14 days of credit the military judge awarded him for
illegal pretrial punishment. His pretrial and post-trial
confinement was served at the Teller County Jail in Divide,
Colorado. The appellant submitted his clemency request on
19 January 2012, asking that he be afforded the opportunity
to participate in the jail’s “trustee program” so he could earn
extra days of credit toward his release. The staff judge
advocate advised the convening authority that this matter
was outside her power to [*7] grant, as it involved the
operation of a civilian confinement program. He did advise
her that she could approve a lesser confinement sentence if
she so chose. The convening authority approved the sentence
as adjudged. The appellant was released from confinement

on 19 February 2012.

Legal and Factual Sufficiency

The appellant alleges that his conviction for provoking
speech is legally and factually insufficient because his
comments were not directed toward A1C EC, and because
his comments were made in jest rather than with criminal
intent. We have carefully considered the appellant’s
arguments on these two related issues, as well as the issue of
whether the appellant’s comments under these circumstances

were provoking or reproachful as defined in the Manual for
Courts-Martial, United States (MCM) (2008 ed.). We find
that the appellant’s conviction for provoking speech is
legally and factually sufficient.

HNI1 We review issues of factual and legal sufficiency de
novo. United States v. Washington, 57 M.J. 394, 399
(CAAE 2002).

HN2 The test for factual sufficiency is “whether, after
weighing the evidence in the record of trial and making
allowances for not having personally observed the witnesses,
[#8] [we are] convinced of the [appellant]’s guilt beyond a
reasonable doubt.” United States v. Turner, 25 M.J. 324, 325
(C.M.A. 1987), quoted in United States v. Reed, 54 M.J. 37,
41 (C.A.A.F. 2000). In conducting this unique appellate role,
we take "a fresh, impartial look at the evidence,” applying

“neither a presumption of innocence nor a presumption of
guilt” to “make [our] own independent determination as to
whether the evidence constitutes proof of each required
element beyond a reasonable doubt.” Washington, 57 M.J.
at 399.

HN3 The test for legal sufficiency of the evidence is
"whether, considering the evidence in the light most
favorable to the prosecution, a reasonable factfinder could
have found all the essential elements beyond a reasonable
doubt.” Turner, 25 M.J. at 324, quoted in United States v.
Humpherys, 57 M.J. 83, 94 (C.A.A.F. 2002). "[1]n resolving
questions of legal sufficiency, we are bound to draw every
reasonable inference from the evidence of record in favor of
the prosecution.” United States v. Barner, 56 M.J. 131, 134
(C.A.AF 2001) (citations omitted). Our assessment of legal
and factual sufficiency is limited to the evidence produced
at trial. United States v. Dykes, 38 M.J. 270, 272 (C.M.A.
1993) [*9] (citations omitted).

HN4 The elements of the offense of provoking speeches or
gestures are:

(1) That the accused wrongfully used words or gestures
toward a certain person;

(2) That the words or gestures used were provoking or
reproachful; and

(3) That the person toward whom the words or gestures
were used was a person subject to the code.

MCM, Part IV,  42.b. The terms “provoking” and
“reproachful” are defined as words or gestures that "a
reasonable person would expect to induce a breach of the
peace under the circumstances.” MCM, Part IV, § 42.c.(1).
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The offense of provoking speech in American military law
dates back to 1775, and serves to prevent servicemembers
from inducing retaliation. United States v. Davis, 37 M.J.
152, 154 (C.M.A. 1993). The Navy court has stated that the
historical purpose behind the criminal prohibition is to serve
as "a preventive measure designed to reduce clamor and
discord among members of the same military force.” United
States v. Hughens, 14 C.M.R. 509, 511 (N.C.M.R. 1954).
Likewise, our superior court has held that Article 117,
UCMJ, “is designed to prevent the use of violence by the
person to whom such speeches and gestures are directed,
and to forestall the [*10] commission of an offense by an
otherwise innocent party.” United States v. Holiday, 4
C.M.A. 454, 16 CM.R. 28, 32 (C.M.A. 1954).

Appellate court review of provoking speech convictions
largely comes from hostile statements toward military
police in the performance of their duties. For example, our
superior court has held that a soldier who yelled, "F[*]ck
you, Sergeant” and “F[*]ck the MPs” after the military
police successfully extricated him from a confrontation was
guilty of provoking speech because the appellant’s words
tended to lead to quarrels, fights, or other disturbances.
Davis, 37 M.J. at 155. Conversely, this Court held that an
Airman who told security policemen while handcuffed,
“Here’s another n[*]gger” and “l am going to kill you
n[*]gger” was not guilty of provoking speech because the
words were not likely to cause a security policeman used to
dealing with insults and trained to overlook verbal abuse to
breach the peace. United States v. Shropshire, 34 M.J. 757,
758 (A.FEC.M.R. 1992). In a somewhat similar vein, our
superior court found a provoking speech conviction legally
insufficient where the appellant in a locked stockade cell
told the guard, “Don’t yell at me or I'll wring your [*11] —
neck.” United States v. Thompson, 22 C.M.A. 88, 46 C.M.R.
88, 89 (C.M.A. 1972) (omission in original). The Court
reasoned that the words were not “fighting words,” libelous
or insulting, and that under these circumstances, the trained
guard could not be expected to open the cell door and
retaliate. Id. at 90. Likewise, in United States v. Adams, 49
M.J. 182 (C.AA.F _1998), our superior court upheld the
Navy-Marine Corps Court of Criminal Appeals in setting
aside a provoking speech conviction for an appellant who
responded “F[*]ck you” to military police officers who had
stopped him and ordered him to raise his hands and move
away from his car. The Court noted that the Navy-Marine
Corps court engaged in a permissible exercise of its
factfinding power, and noted that HN5 “all the circumstances
surrounding use of the words should be considered in
determining whether certain words are provoking.” Id. at
185 (citation omitted).

While no case is directly analogous to the instant situation,
it is clear that examination into whether certain words are

provoking or reproachful is a situation-dependent inquiry
into all the circumstances of the matter. Words that may tend
to induce a breach of the peace in one [*12] situation may
not in another. Triers of fact and reviewing courts must
consider the context in which the comments are made, the
background between the speaker and listener, whether the
comments are the sort normally to be expected by the
listener, and the logical consequence of the comments. Cf.
Adams, 49 M.J. at 182 (detained accused to military police);
Davis, 37 M.J. at 152 (non-detained accused to military
police after bar altercation); Thompson, 46 C.M.R. at 90
(accused so confined that violence could not result);
Shropshire, 34 M.J. at 758 (police trained to overlook verbal
abuse).

Under this framework, we conclude that the appellant’s
conviction for provoking speech is legally and factually
sufficient. As a starting point, we reject the appellant’s
contention that the remarks were not directed toward A1C
EC. The appellant’s remarks concerned a particular race of
people, and his comments indicated his dislike for all
African-Americans, not just a general viewpoint. A1C EC
was the only African-American in the room and was mere
feet from the appellant, easily within listening range. Others
looked at A1C EC to gauge his reaction, and the appellant
himself glanced back over his shoulder [*13] to look at AIC
EC. We recognize that all the government witnesses —
including A1C EC — testified under cross-examination that
the comments were not “directed toward” A1C EC. However,
we do not consider this testimony dispositive or persuasive,
as their testimony merely reflects a general lay assessment
that the words were not physically aimed in A1C EC’s
direction. HN6 One need not physically aim his words
toward another to be directing his remarks “toward” that
person.

Moreover, we conclude that the charged speech was
provoking or reproachful. In so doing, we recognize that
some testimony indicated the appellant expressed his racist
views in a laughing or joking manner, and that A1C EC
laughed at some of the remarks in an attempt to get along
with his fellow squadron members. However, recognizing
that the trial judge heard and observed the witnesses, we
have no doubt that a reasonable person observing the
remarks would expect them to induce a breach of peace
under the circumstances. The appellant and A1C EC already
had one confrontation before the poker night, and whether
the appellant’s comments were serious or an incredibly poor
attempt at humor, a reasonable person observing the remarks
[*14] would expect that A1C EC would be provoked by
them, especially given their blunt categorization that the
appellant did not like African-Americans and the violent,
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hateful lyrics in the song the appellant sang. In addition, an
examination of the entire series of events that evening
unmistakably indicates that the appellant was looking for a
fight with A1C EC. He invited A1C EC to the party as the
only African-American there, expressed his racist views for
A1C EC to hear in front of his fellow squadron members,
and returned to the topic later to take part in singing an
offensive racial song. When these efforts to provoke A1C
EC failed, he then engaged A1C EC in a debate by arguing
that Black History Month is inappropriate and President
Obama is a poor president. When these efforts still failed to
provoke A1C EC, the appellant reached across the table to
strike A1C EC, and then further beat him to the point where
he required nine staples in his head. The appellant did not
intend his hateful words as humor, political commentary, or
as the catalyst for a legitimate debate. He intended to fight
A1C EC, and his racial invective was a tool he used toward
that end. Viewed through the backdrop [¥15] of the
appellant’s entire course of conduct that evening, the
charged comments and singing could most definitely be
expected to induce a breach of the peace.

Additional support for our conclusion comes from the fact
that no other races or ethnicities were discussed that
evening. The appellant’s comments were not part of a larger
philosophical or political debate on matters of race.
Furthermore, the fact that A1C EC showed remarkable
restraint does not change the characteristic of the remarks
and singing as provoking or reproachful. See United States
v. McHerrin, 42 M.J. 672, 674 (Army Ct. Crim. App. 1995)
(where a private, who confronted an noncommissioned
officer (NCO) at the Exchange with the NCO’s family
present, cursed at the NCO, and threatened to “beat your ass
“” “li]Jt is immaterial that the victim, a
withstood the
appellant’s verbal abuse without breaching the peace”).
HN7 Even if A1C EC was not subjectively provoked by the
appellant’s words, the test is objective — whether a
reasonable person expect them to induce a breach of the
peace. However, A1C EC’s own statements at the time of
the incident show he was agitated by the appellant’s
[*16] words. Immediately before the fight, A1C EC made
statements such as, “I’m just trying to stand up for myself .
. . this isn’t right.” After the fight ended, A1C EC was
shaken and told the Airman who tended to him that “they
were trying to get to him all night, that there was that damn
song, [and] they don’t know what it’s like.” He also told
attendees during or immediately after the fight that
sometimes he hated being black. The appellant’s comments
may not have succeeded in provoking A1C EC to violence,

and drop you,

professional noncommissioned officer,

but they had their intended effect of riling up A1C EC, and
in the end, the appellant achieved his goal of inducing a
breach of the peace, even if he had to instigate the fisticuffs
himself. Drawing every inference in favor of the prosecution,
a reasonable factfinder could conclude that the appellant
was guilty of using provoking speech. Moreover, we are
personally convinced of the appellant’s guilt.

First Amendment

At trial, the appellant did not move for a dismissal or any
other relief on the grounds that his speech was protected by
the First Amendment. However, on appeal, he alleges that
Article 117, UCMJ, is unconstitutional as applied to him
because his statements were not “fighting [*17] words” and
therefore constituted protected speech with no demonstrated
real and palpable danger sufficient to outweigh his First
Amendment rights.?

HNS8 Whether a statute is constitutional as applied is an
issue this Court reviews de novo. United States v. Goings,
72 M.J. 202, 205 (C.A.A.E 2013) (citing United States v. Ali,
71 M.J. 256, 265 (C.A.A.F 2012)). To determine if a statute
is unconstitutional as applied, we conduct a “fact-specific
inquiry.” Id. However,
constitutional errors for the first time on appeal, given the
“presumption against the waiver of constitutional rights,”
and the requirement that a waiver “clearly establish[] . . . an
intentional relinquishment of a known right or privilege,”
reviewing courts will often apply a plain error analysis
rather than consider the matter waived. Id. (quoting, in part,
United States v. Sweeney, 70 M.J. 296, 303-04 (C.A.A.F.
2011) (quoting United States v. Harcrow, 66 M.J. 154, 157
(C.A.A_F._2008))). Upon plain error review, to prove that a
facially constitutional criminal statute is unconstitutional as
applied, [*18] the appellant must point to particular facts in
the record that plainly demonstrate why his interests should
overcome Congress’ and the President’s determinations that
his conduct be proscribed. Id. (citing United States v.
Vazquez, 72 M.J. 13, 16-21 (CA.A.E 2013); Ali, 71 M.J. at
266).

where an appellant alleges

HN?9 The First Amendment to the United States Constitution
provides that “Congress shall make no law . . . abridging the
freedom of speech.” U.S. Const. amend. I. This Amendment
protects the expression of ideas, even ideas that “the vast
majority of society finds offensive or distasteful.” United
States v. Wilcox, 66 M.J. 442, 446 (C.A.A.F._2008) (citations
omitted). “While the members of the military are not
excluded from the protection granted by the First

3 The appellant does not argue that Article 117, UCMI, 10 U.S.C. § 917, is facially unconstitutional.
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Amendment, the different character of the military
community and of the military mission requires a different
application of those protections.” Parker v. Levy, 417 U.S.
733, 758, 94 8. Ct. 2547, 41 L. Ed. 2d 439 (1974). As a

result, “[t]he fundamental necessity for obedience, and the

consequent necessity for imposition of discipline, may
render permissible within the military that which would be
constitutionally ~ impermissible  outside it.”  Id.
[#19] Nonetheless, our superior court has observed:

HNI10 First Amendment rights of civilians and members
of the armed forces are not necessarily coextensive, but,
in speech cases, our national reluctance to inhibit free
expression dictates that the connection between the
statements or publications involved and their effect on
military discipline be closely examined. As in other
areas, the proper balance must be struck between the
essential needs of the armed services and the right to
speak out as a free American. Necessarily, we must be
sensitive to protection of “the principle of free thought
— not free thought for those who agree with us but
freedom for the thought that we hate.”

United States v. Priest, 21 C.M.A. 564, 45 C.M.R. 338,
34344 (C.M.A. 1972) (quoting United States v. Schwimmer,
279 U.S. 644, 654-55, 49 S. Ct. 448, 73 L. Ed. 889 (1929)).

Because of this balance, in the context of the First

Amendment, our superior court has required the Government
to demonstrate a “reasonably direct and palpable” connection
between the military member’s statements and the military
mission or the military environment in order to punish
conduct under Article 134, UCMJ. Wilcox, 66 M.J. at 449.

HNI11 Even in the context of civilians, not all speech falls

[*20] under the protection of the First Amendment. The
Supreme Court has held that “certain well-defined and
narrowly limited classes of speech” may be prevented and
punished without raising a Constitutional issue, including
"the lewd and obscene, the profane, the libelous, and the
insulting or ‘fighting” words — those which by their very
utterance inflict injury or tend to incite an immediate breach
of the peace.” Chaplinsky v. New Hampshire, 315 U.S. 568,
571-72, 62 S. Ct. 766, 86 L. Ed. 1031 (1942). Such

utterances “are no essential part of any exposition of ideas,

and are of such slight social value as a step to truth that any
benefit that may be derived from them is clearly outweighed
by the social interest in order and morality.” Id. "Resort to
epithets or personal abuse is not in any proper sense

communication of information or opinion safeguarded by
the Constitution, and its punishment as a criminal act would
raise no question under that instrument.” Cantwell v.
Connecticut, 310 U.S. 296, 309-10, 60 S. Ct. 900, 84 L. Ed.
1213 (1940).

Under this framework, the appellant’s conviction presents

no First Amendment concern even under a de novo review.
Under a plain error review, this conclusion is all the more
obvious, as the appellant’s forfeiture [*21] of this issue
leaves no “particular facts in the record” that demonstrate
why his First Amendment interests in this situation should
overcome the Congressional determination to criminalize
provoking speech. The appellant’s words were not an
attempt to spark a discussion on racial issues. Rather, they
were part of an effort to isolate A1C EC, insult him, and
provoke him to violence. As for the song, the accompanying
video may have been a parody mocking the song;* however,
the appellant sang along with the song, thereby adopting its
racially abusive and violent language as his own. Viewed in
the context of his entire course of conduct that evening, it is
apparent that the appellant’s comments and singing
constituted “epithets or personal abuse,” words “which by
their very utterance inflict injury or tend to incite an
immediate breach of the peace.”

Moreover, even if the appellant’s comments fell under the
umbrella of First Amendment protection generally, there
remains a direct and palpable connection between his
speech and the military mission or military environment,

[*22] allowing Congress to constitutionally prohibit the
appellant’s speech. The appellant chose to use the vilest
words to insult a fellow squadron member in an attempt to
provoke him to violence in front of a gathering of squadron
members. Under the facts of this case, we join our fellow
service courts in finding that there is no First Amendment
protection for provoking speech. See United States v.
Peszynski, 40 M.J. 874, 879 (N.M.C.M.R. 1994) (setting
aside the appellant’s sexual harassment conviction on due

process grounds, but stating that provoking words and other
types of speech are “forms of expression whose criminal
nature is easily determined”); United States v. Peak, 44

C.M.R. 658, 661-62 (C.G.C.M.R. 1971) (holding that HN12
Article 117, UCMJ, is not impermissibly vague such as to

tread on First Amendment protections and “will withstand
attack on constitutional grounds”).?

Article 58(a), UCMJ

4 We agree with the appellant that the record is not well-developed as to the nature of the video that accompanied the song.

5

Even had we set aside the appellant’s conviction for provoking speech, we would have reassessed his sentence to the same sentence

as that adjudged and approved. The provoking speech charge carried with it a maximum sentence to confinement of six months, whereas
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The appellant finally alleges that he was wrongfully denied
the opportunity to earn time toward his release from
confinement through the civilian confinement facility’s
trustee program, and that this denial violated HN13 Article
38(a), UCMJ, which states that military members sentenced
to confinement at a court-martial and who are confined in a
civilian confinement facility “are subject to the same
discipline and treatment as persons confined or committed
by the Courts of the United States or of the State, District of
Columbia, or place in which the institution is situated.” We
find that this issue warrants no relief,

HNI4 ”A prisoner must seek administrative relief prior to
invoking judicial intervention to redress concerns regarding
post-trial confinement conditions.” United States v. Wise, 64
M.J. 468, 471 (C.A.A.E. 2007) [*24] (citing United States v.
White, 54 M.J. 469, 472 (C.A.AF. 2001)). “In this regard
[the] appellant must show us, absent some unusual or
egregious that he has
prisoner-grievance system . . . and that he has petitioned for
relief under Article 138, UCMJ.” United States v. Coffey, 38
M.J. 290, 291 (C.M.A. 1993). “In addition to promoting
resolution of grievances at the lowest possible level,” this

circumstance, exhausted the

exhaustion requirement “is intended to ensure that an
adequate record has been developed with respect to the
procedures for considering a prisoner grievance and
applicable standards.” United States v. Miller, 46 M.J. 248,
250 (C.A.A.E. 1997). The ultimate question of whether an
appellant has exhausted his or her administrative remedies

is reviewed de novo, as a mixed question of law and fact.
Wise, 64 M.J. at 471.

We cannot determine under the record in this case whether
the appellant has been unlawfully denied the opportunity to
participate in a program that could have led to his release
sooner, as the record is simply inadequate to address the

appellant’s claims. The only evidence in the record
concerning this issue is a memorandum the appellant’s
defense counsel [#25] submitted to the convening authority
in the clemency process. Left unanswered and undocumented
in the record are basic matters such as who qualifies for the
trustee program, the likelihood of achieving credit toward
release through this program, and how much credit the
appellant could have earned through this program. While we
recognize that the appellant’s short period of post-trial
confinement would have made pursuing a gricvance and an
Article 138, UCMJ, complaint difficult, this difficulty does
not provide a basis for this Court to step in and act where
insufficient facts exist that indicate that the appellant
suffered any wrong. We decline to find that “unusual or
egregious” circumstances exist in this case to excuse the

appellant from his requirement to exhaust his administrative
remedies. His time in post-trial confinement may have been
relatively short (about eleven weeks), and pursuing these
remedies may or may not have granted him significant relief
given his imminent release from confinement, but had the
appellant properly built the record and developed the facts
in this case, this Court would have a basis to evaluate the
appellant’s claim. Instead, no such record exists, [*26] and
we decline to offer the appellant his requested relief (15
days of confinement credit or setting aside his punitive
discharge) based solely on speculation about what credit
toward release he might have been able to obtain.

Conclusion

The approved findings and sentence are correct in law and
fact, and no error prejudicial to the substantial rights of the
appellant occurred.® Articles 59(a) and 66(c), UCMI, 10
U.S.C. §§ 859a), 866(c). Accordingly, the findings and
sentence are AFFIRMED

the remaining two charges carried a total of 42 months [*23] confinement. In addition, the appellant’s statements would have been

admissible as part of the facts and circumstances of the assault consummated by a battery charge. Under the facts of this case, we are
confident that the military judge would have imposed the same sentence. United States v. Sales, 22 M.J. 305 (C.M.A. 1986); United

States v. Moffeit, 63 M.J. 40 (C.A.A.E. 2006).

[

Though not raised as an issue on appeal, we note that the overall delay of more than 540 days between the time of docketing and

review by this Court is facially unreasonable. United States v. Moreno, 63 M.J. 129, 142 (C.A.A.F. 2006). Having considered the totality

of the circumstances and the entire record, we find that the appellate delay in this case was harmless beyond a reasonable doubt. Id. at
135-36 (reviewing HNI5 claims of post-trial and appellate delay using the four-factor analysis found in Barker v. Wingo, 407 U.S. 514,
530,92 S. Ci. 2182, 33 L. Ed. 2d 101 (1972)). Moreover, we find that the delay in this case does not render the appellant’s sentence
inappropriate under Article 66(c), UCMJ, 10 U.S.C. § 866(c). See United States v. Tardif, 57 M.J. 219, 224 (C.A.A.E. 2002).
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