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IN THE UNITED STATES COURT OF APPEALS
FOR TEE ARMED FORCES

UNITED STATES,
Appellee

SUPPLEMENT TO
PETITION FCR GRANT OF REVIEW

Major (0O-4)

Michael F. Stellato,

United States Army,
Appellant

)
)
)
)
)
y Crim. App. Dkt. No.
) MISC. 20140453

)

)

USCA Dkt. No. 15-0315/AR

TC THE JUDGES OF THE UNITED STATES CCOURT OF APPEALS
FOR THE ARMED FCORCES:

Issues Presented
I.

WHETHER THE ARMY COURT EXCEEDED ITS
STATUTORY AUTHORITY UNDER ARTICLE 62, UCMJ,
WHEN IT IMPERMISSABLY FOUND ADDITIONAL FACTS
AND SUBSTITUTED ITS OWN INTERPRETATION OF
THOSE FACTS OF THE MILITARY JUDGE’'S FINDINGS
DESPITE HOLDING THAT THE MILITARY JUDGE'’S
FINDINGS OF FACT WERE NOT CLEARLY ERRONEOUS.

ITI.
WHETHER THE ARMY COURT APPLIED AN ERRONEOUS
VIEW OF THE LAW IN REQUIRING THE MILITARY
JUDGE T¢0 FIND “WILLFUL IGNORANCE, WILLFUL
SUPPRESSION, OR OTHER MISCONDUCT” AS A
CONDITION PRECEDENT FOR DISMISSAL WITH
PREJUDICE FOR DISCOVERY VICLATIONS.
Statement of Statutory Jurisdiction
The Army Court of Criminal Appeals (Army Court) had

jurisdiction over this matter pursuant to Article 62, Uniform

Code of Military Justice, 10 U.S.C. § 862 (2012) [hereinafter



UCMJ]. This Honorable Court has jurisdiction over this matter
under Article 67(a) (3), UCMJ, 10 U.S.C. § 867(a) (3) (2012).
Statement of the Case

On May 20, 2014, the military judge granted a defense
motion to dismiss all charges and specifications against Major
(MAJ) Michael F. Stellato. (App. Ex. XLIX, R. at 28%9}. On May
22, 2014, the government provided the military judge with a
“Notice of Appeal Pursuant to R.C.M. 908.” (App. Ex. L). On
November 17, 2014, the Army Court granted the government’s
appeal under Article 62, UCMJ, vacated the military judge’s May
20, 2014 ruling, and found that the ﬁilitary judge abused his
discretion in dismissing tﬂe chargeé and specifications with
prejudice. (Appendix A).

Reasons to Grant Review

Despite specific discovery regquests from the defense, the
government almost completely abdicated its discovery duties and
failed to not only discleose the full content of material
evidence, but also failed to disclose the existence of material
evidence for over a year. While the government engaged in
continual and egregious discovery violations, a key defense
witness, Dr. Fred Krieg, died, and his notes pertaining to
interviews of the parties near the time of the allegations are

now unavailable.



The Army Court departed from the accepted and usual course
of judicial proceedings when i1t found that the military judge’'s
findings of fact were not clearly erroneous, yet made its own
findings of fact that contradict those made by the military
judge. The Army Court compounded that error in erroneously
interpreting the military judge’s other findings of fact.

Additionally, the Army Court decided a question of law in a
way that conflicts with applicable decisions cof this Court and
adopted a rule matérially different from that generally
recognized in the trial of criminal cases in the United States
district courts. Specifically, the Army Court held that
dismissal with prejudice is not a “reasonable remedy” “without a
finding of willful ignorance, willful suppression, or other
misconduct [on the part of the government] from the military
judge.” (Appendix A, p. 22). Such a rule stands in stark
contrast tec this Court’s helding in United States v. Hornback,
73 M.J. 155, 160 (C.A.A.F. 2014). The Army Court’s holding also
conflicts with precedent interpreting the civilian eguivalent of
Rule for Courts-Martial 701: Federal Rule of Criminal Procedure
le.

Furthermore, the Army Court’s decision sanctioned the
actions of the prosecution where it “complete[ly] abdicat[ed]

[its] discovery duties,” (App. Ex. XLIX, p. 9).



Statement of the Facts

The military judge found the following as fact!:

Major Stellato was charged with various acts of molestation
of his biological daughter, Miss MS, in various locations from
2007 to 2009 when Miss MS was less than three to less than five
years old. (App. Ex. XLIX, Findings of Fact, para. 1). He was
interviewed by Criminal Investigation Command (CID) agents on
October 29, 2012, while in Afghanistan due to allegations of
child molestation by his wife to CID. (App. Ex. XLIX, Findings
of Fact, para. 2). In November 2012, the forward-deployed
command decided to send MAJ Stellato back to the continental
United States (CONUS) based on the allegations. (App. Ex. XLIX,
Findings of Fact, para. 2). Major Stellato’s demobilization
station was Fort Bliss, Texas. {(App. Ex. XLIX, Findings of Fact,
para. 2).

On or about February 9, 2013, MAJ Stellato’s wife, Mrs. MS,
with the assistance of friends, assembled a box of “evidence”
she had collected over the years into a large coclor-cocded binder

several inches thick, which she kept on the kitchen table in her

! Appellate defense counsel has stylistically modified the

military judge’s ruling, because the military judge used
internal record citations, made findings in numbered paragraphs,
and referred to witnesses by their full names. (App. Ex. XLIX).
Otherwise, appellate defense counsel has attempted to
incorporate as.much as possible the military judge’s findings
verbatim. The military 3judge’s internal citations are omitted,
and his findings are cited instead where appiicable in his
ruling.



home. (App. Ex. XLIX, Findings of Fact, para. 3). The binder
was stored in a green plastic file box that is referred to as
the "box" of evidence. (App. Ex. XLIX, Findings of Fact, para.
3). The military judge found that the box contained notes that
Mrs. MS had taken over the years from conversations she had with
Miss MS about the allegations, Journals that she kept that
include her own thoughts abcut the allegaticns, and messages
sent between her and the accused about the allegations. (App.
Ex. XLIX, Findings of Fact, para. 3). The box is known to have
been compiled on or about February 9, 2013 because scme of the
written documents were scanned onto a media storage device on
that date. (App. Ex. XLIX, Findings of Fact, para. 3).

Captain (CPT) Faith Couthier, the Special Victim Prosecutor
(SVP) and Assistant Trial Counsel on this case, testified at an
Article 39(a) session held pursuant to the defense motion
alleging discovery violations. (App. Ex. XLIX, Findings of Fact,
para. 4). Captain Couthier testified that CPT K. Daniel Jones,
a former prosecutor on the case, was responsible for responding
to discovery reguests and communicating with Mrs. MS, the
victim's mother. (App. Ex. XLIX, Findings of Fact, para. 4).

Captain Jones was replaced as lead counsel in this case
after the December 2013 continuance due to his then-pending

deployment. (App. Ex. XLIX, Findings of Fact, para. 5). Captain



Jones was deployed and testified at the 39(a) telephonically.
(App. Ex. XLIX, Findings of Fact, para. 5).

On Februéry 25-27, 2013, CPT Jones and CPT Couthier
traveled to Morgantown, WV, to meet Miss MS and Mrs. MS. (App.
Ex. XLIX, Findings of Fact, para. 6). The first meeting began
at one of Miss MS’s therapy appointments and continued at the
home of Mrs. MS and Miss MS. (App. Ex. XLIX, Findings of Fact,
para. 6). Captain Jones testified he became aware of the "box"
of evidence in late February or early March 2013 after he
visited Mrs. MS and Miss MS in their home with CPT Couthier, and
definitely before referral of the charges against MAJ Stellato.
(App- Ex. XLIX, Findings of Fact, para. 7). Mrs. MS referred to
this evidence and believed that she showed the binder to CPT
Jones during her conversation with CPT Jones in the kitchen
during this wvisit. (App. Ex. XLIX, Findings of Fact, para. 7).
Captain Jones cautioned Mrs. MS that any evidence she provided
to him would have to be turned over to the defense so if she had
questions she should "ask ahead of time." (App. Ex. XLIX,
Findings of Fact, para. 7). Mrs. MS testified that she did not
take that toc mean she should not provide the evidence to the
government, but that she should be aware it would be disclosed
to the defense. (App. Ex. XLIX, Findings of Fact, para. 7).

As part of this discussion, CPT Jones instructed Mrs. MS

that the government would need anything that was "relevant."”



(App. Ex. XLIX, Findings of Fact, para. 8). Captain Jones did
not define "relevant,” nor did he attempt to secure the "box" of
evidence when he learned of it (evidenced by the fact that it
remained in West Virginia until March 2014}, nor did he tell
Mrs. MS to preserve it, although she testified that she
intuitively understood that she should not destroy anything.
{(App. Ex. XLIX, Findings of Fact, para. 8). He alsc did not
follow up with her tc ensure she had provided everything to him,
but stated he was "under the impression™ that he had everything.
(App. Ex. XLIX, Findings of Fact, para. 8). Captain Jonesg never
disclosed to defense that there was a "box" of evidence held by
Mrs. MS, and he did not recall if he even told CPT Couthier
about the "box." (App. Ex. XLIX, Findings of Fact, para. 8).
Captain Jones did tell CPT Couthier that Mrs. MS would be
providing a "thumb drive" of evidence. (App. Ex. XLIX, Findings
of Fact, para. 8). When CPT Couthier left West Virginia she was
unaware of the existence of the "box"land remained unaware of
its existence until March 2014. (App. Ex. XLIX, Findings of
Fact, para. 8).

Charges were preferred on March 13, 2013. (App. Ex. XLIX,
Findings of Fact, para. 9). On March 22, 2013 the defense filed
its first discovery request, requesting, among other things:
exculpatory evidence, impeachment evidence, evidence within the

possession of the government material to the preparation of the



defense, results of physical or mental exams (including Mrs.
MS’s medical and mental examinations), all previous statements
(oral and written) made by a prosecution witness to include
notes, writings used to prepare for trial, pridr inconsistent
statements, email and text communications by Mrs. MS in relation
£o this case, prior statements by MAJ Stellato, and a reguest to
preserve evidence. (App. ExX. XLIX, Findings of Fact, para. 10).

The military judge found the initial discovery request very
specific in pertaining to personal, medical, and mental health
records of Mrs. MS, emall messages between Mrs. MS and MAJ
Stellato, and statements from Miss MS, the alleged victim in
this case, for example. (App. Ex. XLIX, Findings of Fact, para.
11).

During CPT Jones’s discussion with the former chief of
justice and senior trial counsel, they decided to withhold
discovery for the time being, and as a tactical matter respond
to it "closer to referral." Furthermore, CPT Jones admitted he
never specifically told anyone, such as Mrs. MS or the various
law enforcement agencies that had abandoned investigations into
the allegations in multiple jurisdictions, to "preserve
evidence." {(App. Ex. XLIX, Findings of Fact, para. 12}.

Mrs. MS testified that CPT Jones never examined the "box"
to make sure he had everything, nor did he show her the

defense's discovery request or give her a list of evidence she



needed to provide. (App. Ex. XLIX, Findings of Fact, para. 13).
Captain Jones never asked her whether she had received mental
health treatment until she voluntarily disclosed it to him,
despite the specific defense discovery request. (App. Ex. XLIX,
Findings of Fact, para. 13). She also testified that CPT Jones
never asked her if Miss MS had ever made any inconsistent
statements, when in fact she had. (App. Ex. XLIX, Findings of
Fact, para. 13). Additionally, CPT Jones never told Mrs. MS to
provide her journals containing information about the case.

(App. Ex. XLIX, Findings of Fact, para. 13). The military judge
found CPT Jones was aware that Mrs. MS at one time possessed
emails from her husband that had been specifically requested in
discovery and failed to both notify the defense that they at one
time existed or ensure that they were retrieved and provided to
the defense. (App. Ex. XLIX, Findings of Fact, para. 13). The
military judge further found that, given that Mrs. MS was able
to produce some emails, it was evident that with minimal
diligence the emails would have been available well before March
2014. (App. Ex. XLIX, Findings of Fact, para. 13).

The government’s initial production of evidence included
six digital video discs (DVD). (App. Ex. XLIX, Findings of Fact,
para. 14). When they were received by the civilian defense
counsel, one was blank, one was corrupted, three would not run,

and one was missing ten minutes of audio from a forensic



interview. (App. Ex. XLIX, Findings of Fact, para. 14). The
government later provided new uncorrupted copies to the defense
and acknowledged that one of the disks was apparently corrupt on
delivery. (Aﬁp. Ex. XLIX, Findings of Fact, para. 14).

On June 24, 2013, following MAJ Stellato’s waiver of his
right to an Article 32, UCMJ, investigation, the government
provided Section III disclosures. {App. Ex. XLIX, Findings of
Fact, para. 16). On June 27, 2013, the convening authority
referred the charges to a general court-martial. (App. Ex. XLIX,
Findings of Fact, para. 17).

On July 9, 2013 the government provided its first written
discovery response, which included the disclaimer that, while
all writings used to prepare for trial had been provided,
"defense may want to ask again" as trial nears. (App. Ex. XLIX,
Findings of Fact, para. 18). On July 2, 2013, the government
claimed it would be ready for trial on August 5, 2013. (App. Ex.
XLIX, Findings of Fact, para. 19).

The court-martial was originally docketed for September 17,
2013. (App. Ex. XLIX, Findings of Fact, para. 20). However, the
defense requested a continuance due to incomplete discovery.
(App. Ex. XLIX, Findings of Fact, para. 20). One of the items
defense requested in its August 20, 2013, motion to compel
discovery was a plastic banana that had been seized as evidence.

(App. Ex. XLIX, Findings of Fact, para. 20(a)). Captain Jones

10



maintained he was initially told by a detective of the Allen
County Indiana Sheriff's Department that he was not sure they
still had the banana, and later that the only evidence the
detective still had was the police report and two interviews.
(App. Ex. XLIX, Findings of Fact, para. 20(a)). When the defense
regquested the banana, CPT Jones claimed the defense was not
entitled to "lost evidence.” (App. Ex. XLIX, Findings of Fact,
para. 20(a)). When the military judge eventually ordered the
government to locate the banana, it was found in the Allen
County Sheriff's evidence locker. (App. Ex. XLIX, Findings of
Fact, para. 20{(a)). The banana was tested for MAJ Stellato’s
DNA. The result was negative, but the banana did test positive
for another male’s DNA. (App. Ex. XLIX, Findings of Fact, para.
20(a)). Miss MS claimed she was penetrated with something that
felt like a banana in her home. (App. Ex. X[IX, Findings of
Fact, para. 20(a)).

The defense also requested that Miss LRE testify. (RApp. Ex.
XLIX, Findings of Fact, para. 20(b)). The government denied
production of Miss LRE because she was not "part of the charged
offenses." (App. Ex. XLIX, Findings oleact, para. 20(b)). Miss
M8 had asserted that Miss LRE was present for some of the
alleged offenses and was also victimized by MAJ Stellatc. (App.
Ex. XLIX, Findings cf Fact, para. 20(b)). When the military

judge finally ordered a forensic interview of Miss LRE, she

11



denied ever witnessing or being victim to any sexual offenses,
and had only a vague reccllection of Miss MS. (App. Ex. XLIX,
Findings of Fact, para. 20({b)).

An initial partial disclosure of the evidence in the "box"
occurred when Mrs. MS sent select documents to CPT Jones on a
thumkb drive/flash drive, which CPT Jones testified "may have
been prior to preferral.” (App. Ex. XLIX, Findings of Fact,
para. 20{(c)). The military judge found that this thumb drive
did not contain all the evidence in the possession of Mrs. MS.
(App. Ex. XLIX, Findings of Fact, para. 20(c)). Furthermore,
this thumb drive was turned over to the lst Armored Division
(1AD) G-6 section (staff responsible for communications and
computers) to identify its contents. (App. Ex. XLIX, Findings of
Fact, para. 20(c)). That office gave printed documentation of
the contents to CPT Jones but refused to return the thumb drive
and stated it had been destroved because it was connected to the
1AD domain. {App. Ex. XLIX, Findings of Fact, para. 20{(c)).

Captain Jones testified that he acquired another thumb
drive from Mrs. MS a few weeks later and took it home and copied
the contents to a disk, and then returned the thumb drive to the
prosecution file. (App. Ex. XLIX, Findings of Fact, para.
20(c)). The military judge found it was unclear when and where
this thumb drive was created, as Mrs. MS stated she created two

thumb drives, and the second one remained in her possession

12



until after the third continuance in March 2014. (App. Ex. XLIX,
Findings of Fact, para. 20(c)). Despite the confusion about the
order of events, the military judge found “with certainty” that
all of the evidence in the "box" did not make its way onto the
thumb drive that was provided to defense in documentary form.
(App. Ex. XLIX, Findings of Fact, para. 20(c)).

On August 26, 2013, the military judge granted the defense
request for a continuance due to incomplete discovery. In a
written ruling granting additional discovery on September 17,

2013, the military judge cautioned the government that their

decision to "take a hard stand on discovery . . . invites
disaster at trial." ((App. Ex. XLIX, Findings of Fact, para.
23). Despite this warning, CPT Jones continued his efforts to

provide discovery of evidence according to "what I deemed
relevant and necessary.” (App. Ex. XLIX, Findings of Fact, para.
24). Captain Jones "considered" the court's warning but "chose
not to go through any further delineaticn of what was provided.”
(App. Ex. XLIX, Findings of Fact, para. 24).

Captain Jcones admitted he made a statement to a colleague and
in the presence of the civilian defense counsel that civilian
defense counsel was "defending rapists" and also sent an e-mail
to civilian defense counsel that in effect stated she was
"defending the guilty." (App. Ex. XLIX, Findings of Fact, para.

25).

13



On November 26, 2013 the defense moved the court for a
second continuance based on incomplete discovery. (App. EX.
XLIX, Findings of Fact, para. 26}. The court denied the
continuance but ordered the government to comply with new
discovery deadlines and granted the defense additicnal time to
file motions based on new discovery. (App. Ex. XLIX, Findings of
Fact, para. 26

On the eve of trial in December 2013, the court granted a
second continuance because of the government’s failure to secure
two defense witnesses, despite the fact that some government
witnesses had already traveled to Fort Bliss for trial. (App.
Ex. XLIX, Findings of Fact, para. 27). The military judge
docketed the case a third time for March 18, 2014. (App. EX.
XLIX, Findings of Fact, para. 27).

The military judge noted that CPT Jones and his wife had a
relationship with Mrs. MS and Miss MS. They went out to dinner
with Mrs. MS and Miss MS in December 2013 in El1 Paso, Texas.,
(Mrs. MS was "pretty sure" that she paid for the dinner,
although CPT Jones testified that he and his wife took Mrs. MS
and Miss MS to dinner). (App. Ex. XLIX, Findings of Fact, para.
28). Mrs. MS also gave a gift to the Jones family to celebrate
the pending birth of a child, but CPT Jones was unaware of the
gift until after it was provided due to his deployment. (App.

Ex. XLIX, Findings of Fact, para. 29).

14



On March 5, 2014, the new government lead counsel, CPT BH,
disclosed to the defense that Mrs. MS had revealed to him that
Miss MS had at one time recanted an allegation immediately after
making it. (App. Ex. XLIX, Findings of Fact, para. 31). Mrs. MS
wrote the recantation down when it happened and that note, or a
portion of it, was provided to the Defense on or about March 10,
2014. (App. Ex. XLIX, Findings of Fact, para. 31).

On March 17, 2014, the afternoon before the parties were
scheduled for a third attempt to try the case, and after
witnesses had traveled a second time, the military judge held an
RCM 802 conference. (App. Ex. XLIX, Findings of Fact, para. 32).
At the conference, the defense noted the government had still
failed to comply with discovery.

Acceording to trial defense counsel, the defense had been
informed by the government that Mrs. MS had at least two
journals that she kept with details of the case that she was
using to prepare for trial that had not been and would not be
provided to the defense, because she did not bring them to trial
but brought only selected scanned pages. (App. Ex. XLIX,
Findings of Fact, para. 32{(a)). Mrs. MS confirmed that no one
ever asked her bring her journals, or the box or binder of
evidence, to Fort Bliss. (App. Ex. XLIX, Findings of Fact, para.
32(a)).

Appellant also claimed the government had just provided

15



emails between the MAJ Stellato and his wife that day. In those
statements, MAJ Stellato directly contradicts both the
allegations as well as claims by Mrs. MS that he had never
denied the allegations. (App. Ex. XLIX, Findings cf Fact, para.
32(b)). These emails had been specifically requested in the
defense’s discovery request on March 22, 2013, almost a year
prior. (App. Ex. XLIX, Findings of Fact, para. 32(b)).

Additionally, the government revealed in the 8C2 session
that there was a "box" of information in the pcessession of Mrs.
MS that had not been provided to the government, let alone
disclosed to the defense, and would not ke available for trial.
(App. Ex. XLIX, Findings of Fact, para. 32{(c)). This disclosure
was the first time the existence of the "box" had been
disclosed. (App. Ex. XLIX, Findings of Fact, para. 32(c)}. This
disclosure was made approximately a year after CPT Jones was
became of its existence, and after the sort of information in
the box was requested by defense. (App. Ex. XLIX, Findings of
Fact, para. 32(c})). The military judge again granted a
continuance, and the trial was docketed for a fourth time for
July 8, 2014. (App. Ex. XLIX, Findings of Fact, para. 33).

The military judge observed that Mrs. MS had conducted her
own investigation, to include recording conversations between
her and her husband. (App. Ex. XLIX, Findings of Fact, para.

36). While the defense had made three requests for continuance,
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two literally on the eve of trial, the military Jjudge found all
of the requests had been directly attributable to the
government's failure to fulfill its discovery cbligations,
either by a failure to produce witnesses or documentary
evidence. (App. Ex. XLIX, Findings of Fact, para. 37). The day
that trial was docketed to begin, for the fourth time, was
almost sixteen months after preferral and almost ten months
after the trial was first docketed. (App. Ex. XLIX, Findings of
Fact, para. 38). Meanwhile, a key defense witness, Dr. Fred
Krieg, has died of cancer, the death occurring after the last
continuance. (App. Ex. XLIX, Findings of Fact, para. 38). He
was not deposed. (App. Ex. XLIX, Findings of Fact, para. 38).
Dr. Krieg interviewed the family members at the outset of the

| investigation in support of the family law proceedings. (App.
Ex. XLIX, Findings of Fact, para. 38). His report was provided,
but his notes detailing the interviews were not available. (App.
Ex. XLIX, Findings of Fact, para. 38). Dr. Krieg would have
been available to testify for the first two trial dates. (App.
Ex. XLIX, Findings of Fact, para. 38).

The military judge also found MAJ Stellato was adversely
impacted by the delay. The Army returned MAJ Stellato from a
deployment in Afghanistan in November 2012 to the site of his
reserve mobilization, Fort Bliss, as a result of the allegations

against him. (App. Ex. XLIX, Findings of Fact, para. 39). The
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military judge found that as of May 1lé, 2014, he has been
mobilized for approximately eighteen months with a flag in
place, resulting in his removal from his lieutenant colonel (C-
5) promotion list. (App. Ex. XLIX, Findings of Fact, para. 39).
He was also restricted from drinking alcohol, required tc sign
in and out when leaving post, and unable to acquire a vehicle.
(App. BEx. XLIX, Findings of Fact, para. 39). He alsc was forced
to live in a barracks that housed enlisted scldiers and was
required to walk to the dining facility for meals. (App. Ex.
XLIX, Findings of Fact, para. 39).

From the day of preferral, March 13, 2013, to the day trial
was docketed to coﬁmence for the fourth time, July 8, 2014 is
461 days. {(App. Ex. XLIX, Findings of Fact, para. 40). The
military judge found each of the three defense requests for
continuance was solely made necessary by the government's
failures to provide timely discovery. (App. Ex. XLIX, Findings
of Fact, para. 40). The only delay attributable to the defense
is a thirty-five day delay for the Article 32 hearing, which was
ultimately waived. (App. Ex. XLIX, Findings of Fact, para. 40).
The government 1s responsible for the remaining 426 days it has
taken to bring MAJ Stellato’s case to trial. (App. Ex. XLIX,
Findings o¢f Fact, para. 40).

Those additional facts necessary for a resoluticon of the

assigned errors can be found in the argument below.
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Errors and Argument
I.

WHETHER THE ARMY COURT EXCEEDED ITS

STATUTORY AUTHORITY UNDER ARTICLE 62, UCMJ,

WHEN IT IMPERMISSABLY FOUND ADDITIONAL FACTS

AND SUBSTITUTED ITS OWN INTERPRETATION OF

THOSE FACTS OF THE MILITARY JUDGE’S FINDINGS

DESPITE HOLDING THAT THE MILITARY JUDGE'’S

FINDINGS OF FACT WERE NOT CLEARLY ERRONEOUS.

Law
Article 62, UCMJ provides the authority of the service

courts to hear cases on appeal by the United States “on with
respect to matters of law.” Article 62({b), UCMJ, 10 U.S.C. §
862 ({b) (2012). A service court has neo authority to find facts
in an Article 62, UCMJ, appeal. United States v. Baker, 70 M.J.
283, 290 (C.A.A.F. 2011). The courts are “bound by the military
judge’s findings of fact unless they were clearly erroneous.”
United States v. Cossio, 64 M.J. 254, 256 (C.A.A.F. 2007).
Moreover, the service court can “not find its own facts or
substitute its own interpretation of the facts.” Id. The
military judge’s findings are “uniguely one of fact, and usually
must and should be left to the judgment of the trial court ...”
Oregon v. Bradshaw, 462 U.S. 1039, 10651 (1983) (Powell, J.
concurring in the judgment).

In an appeal under Article 62, UCMJ, a military judge’s

order to dismiss with prejudice any charges or specifications is
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a discretionary matter. As this Court explained in United

States v. Docley:
When  Jjudicial action is taken 1in a
discretionary manner, such action cannot be
set aside by a reviewing court unless it has
a definite and firm convicticn <that the
court below committed a clear error of
judgment in the conclusion it reached upon a
weighing of the relevant factors.... We will
reverse for an abuse of discretion if the
military Judge's findings of fact are
clearly errcnecus or 1f his decision 1is
infiuenced by an erroneous view of the
law.... FPFurther, the abuse of discretion
standard of review recognizes that a ijudge
has a range of cholices and wiil not be
reversed so long as the decision remains
within that range.

Dooley, 61 M.J. 258, 262 {(C.A.A.F. 2005) citing Gore, 60 M.J. at

186-87.

The abuse of discretion standard czlls “for more than a
mere difference of opinion, [t]lhe challenged action must be
‘arbitrary, fanciful, clearly unreasonable, or clearly
erroneous.’” United States v. White, 69 M.J. 236, 239 (C.A.A.F.
2010) (quoting United States v. Lloyd, 69 M.J. 95, 99 (C.A_A.F.
2010)) .

Argument

The Army Court found that the “defense eventually came into

possession of all the known information they were seeking,”

(Appendix A, p. 22}, “the trial counsel disclosed what he knew.”

(Appendix A, p. 17), and “all potentially exculpatory evidence
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[is] now in the possession of the accused.” (Appendix A, p. 20).2

These findings of fact clash with those found by the military
judge. The military judge found that Dr. Krieg’s notes were
unavailable, as was Dr. Krieg, the first thumb drive had been
destroyed, and CPT Jones never disclosed that there was a box of
evidence.

The Army Court’s unauthorized fact-finding in this case is
even more egregious than that found in Baker. The Army Court in
Baker found that the alleged victim had “a concentrated period

of at least one tco two minutes to view the rider’s face.” Baker,

70 M.J. at 287. The military judge found that “other than the

few moments that she was extremely close with the rider during

the assault itself, her nearsightedness alone prevented her from
getting a clear look at the rider.” Id. at 289. This Court
found that such a finding was “clearly distinct from, and
contrary to, the findings of the military judge,” was “an
impermissible finding of fact” and an “erroneous finding.” Id.
at 290.

Here, the Army Court’s engaged in precisely the same
impermissible fact finding this Court condemned in Baker. The
military judge found “the government knew that the box existed.”

(App. Ex. XLIX, p. 9). He also found “the government failed to

* See Appendix B for a chart comparing the military judge’s

ruling with the Army Court’s opinion.
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secure the box of evidence, failed to ensure that the entirety
of its relevant contents were provided to defense, and failed to
even disclose the existence of the box until a year after its
discovery” by the trial counsel. (App. Ex. XLIX, p. B). Yet, the
Army Court determined “the trial counsel disclosed . . . all the
evidence known to the government regarding the box.” (Appendix
A, p. 17). The military Jjudge throughout his ruling emphasized
“that evidence has already been lost, unacccunted for, or left
to the devices of an interested party.” (App. Ex. XLIX, p. 9).
However, the Army Court erroneously concluded “the defense
eventually came into possession of all of the known information
they were seeking.” (Appendix A, p. 22).

The Army Court’s opinion consistently ignores the sound
reasoning underlying the military judge’s findings of fact: that
though the defense made specific discovery requests, the
government did not act on them for over a year, and thus not
only was specific evidence lost or destroyed, it would be
impossible to determine how much and what additional evidence
has been lost, destroyed, or corrupted. Despite such a clear
finding from the military judge, the Army Court erroneously
substituted its own facts for the military judge’s--that the
defense had eventually received everything it had asked for.
Such a substitution of judgment and contrary finding are

prohibited under the plain language of Article 62.
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II.
WHETHER THE ARMY COURYT APPLIED AN ERRONEOUS
VIEW OF THE LAW IN REQUIRING THE MILITARY
JUDGE TO FIND “WILLFUL IGNORANCE, WILLFUIL
SUPPRESSION, OR OTHER MISCONDUCT” AS A
CONDITION PRECEDENT FOR DISMI_SSAL WITH
PREJUDICE FOR DISCOVERY VIOLATIONS.
Law
In an appeal under Article 62, UCMJ, a military judge’s
order to dismiss with prejudice any charges or specifications is
a discretionary matter. See Dooley, 61 M.J. 258 (C.A.A.F. 2005).
The abuse of discreticn standard calls “for mere than a mere
difference of opinion, [t]lhe challenged acticn must be
"‘arbitrary, fanciful, clearly unreasonable, or clearly
erronecus.’” White, 69 M.J. 236, 239 (C.A.A.F. 2010) {internal
guotations omitted). A military judge is presumed to know the
law, “and to-follow it absent clear circumstances to the
contrary.” United States v. Erickson, 65 M.J. 221, 224 (C.A.A.F.
2007) .
I. The Government’s Discovery Obligations
“Discovery in the military justice system, which is broader
than in federal civilian criminal proceedings, is designed to
eliminate pretrial gamesmanship, reduce the amount of pretrial
motions practice, and reduce the potential for surprise and

delay at trial.” United States v. Jackson, 59 M.J. 330, 333

(C.A.A.F. 2004). Article 46, UCMJ mandates that the Court and
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parties shall have egual opportunity to obtain witnesses and
other evidence. R.C.M. 701 further develops Article 46,
specifying that “[elach party shall have adequate opportunity to
prepare its case and equal opportunity to interview witnesses
and inspect evidence.” R.C.M. 701. Military couris recognize
that there is a “more direct and generally broader means of
discovery by an accused than is normally available to him in
civilian courts.” United States v. Reece, 25 MJ 93, %4 (C.M.A.
1987) citing United States v. Mougenel, & MJ 589, 591
(A.F.C.M.R. 1978) pet. denied 6 MJ 124 (1979). The only
restrictions placed on military discovery are that the
information requested must be relevant and necessary to the
subject of the inquiry,rand that the request must be reasocnable.
Reece at 95.

The applicable civilian counterpart to R.C.M. 701 (a) (2) (A)
is Fed. R. Crim. P. 1l6(a)(l) (E), which provides “the government,
upon requeét, must permit a defendant to inspect and copy an
item material to the preparation of the defense 'if the item is
within the government's possession, custody or control.’” United
States v. Stein, 488 F.Supp.2d 350, 360 (S.D.N.Y. 2007), citing
Fed. R. Crim. P. 1l6(a) (1) (E).

Rule for Courts-Martial 701 applies Brady v. Maryland, 373
U.S. 83 {1963) to courts-martial. In accordance with R.C.M.

701(a) (6), the “trial counsel shall, as soon as practicable,
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disclose to the defense the existence of evidence known to the
trial counsel which reasonably tends to: (A) negate the guilt of
the accused of an offense charged; (B) reduce the degree of
guilt of the accused of an offense charge; or (C) reduce the
punishment. R.C.M. 701 (a) (6); see also United States v. Agurs,
427 U.8. 91 (1976). Thus, the R.C.M. mandates disclosure
without request and removes the need for the defense to rely
solely on the prosecutor’s constitutional duty to disclose
favorable evidence.

This Court reaffirmed the principle of Brady, in Coleman,
finding “the suppression by the prosecution of evidence
favorable to an accused upon reguest violates due process where
the evidence is material either to guilt or to punishment,
irrespective of the good faith or bad faith of the prosecution."
United States v. Coleman, 72 M.J. 184, 185 (C.A.A.F. 2013),
quoting Brady v. Maryland, 373 U.3. 83, 87 (1963).

IT. Prosecutorial Misconduct

This Court also recently reaffirmed the principle that
prosecutorial misconduct can not only be caused by action of the
trial counsel, but also by inaction. ™“[Plrosecutorial
misconduct can be generally defined as action or inaction by a
prosecutor in vioclation of some legal norm or standard, e.g., a
censtitutional provision, a statute, a Manual rule, or an

applicable professional ethics canon.” United States v.
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Hornback, 73 M.J. 155, 160 (C.A.A.F. 2014), citing United States
v. Meek, 44 M.J. 1, 5 (C.A.A.F. 1996) and Berger v. United
States, 295 U.S. 78, 88 (1935) (emphasis added}. Hornback
reaffirmed that malicious intent by the government is not
required: “the prosecutorial misconduct inguiry is an objective
one, reguiring no showing of malicious intent on behalf of the
prosecutor.” Id. at 160. This Court also held that “counsel’s
perscnal blameworthiness,” is nct a factor in analyzing
prosecutorial misconduct, but rather “courts should gauge the
overall effect of the counsel’s conduct on the trial.” United
States v. Rodriguez-Rivera, 63 M.J. 372, 378 (C.A.A.F. 200e),
citing United States v. Thompkins, 58 M.J. 43, 47 (C.A.A.F.
2003); and Smith v. Phillips, 455 U.S. 209, 220 (1982).

The government’s duty toc disclose evidence favorable to the
accused should be well known to military justice practitiocners.
Army Reg. 27-26, Legal Services: Rules of Professional Conduct
for Lawyers, Rule 3.4(d) {1 May 1992}, details rules that are
applicable in evaluating the government’s acts in this case.
Rule 3.4(d) defines fairness to opposing party and counsel,
stating “[a] lawyer shall not . . . in pretrial procedure, make
a frivolous discovery request or fail to make reasonably
diligent efforts to comply with a legally proper discovery
request by an opposing party.” Id. The Comment for Rule 3.4 (d}

explains “subject to evidentiary privileges, the right of an
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opposing party, including the Government, tc obtain evidence
through discovery or subpoena is an impcrtant procedural right.
The exercise of that right can be frustreted if relevant
material is altered, concealed, or destroyed.” Id. Rule 3.8(d)
specifies the Special Responsibilities of a Trial Counsel by
mandating that trial counsel “make timely disclosure to the
defense of all evidence or information known to the lawyer that
tends to negate the guilt of the accused or mitigates the
offense.” Army Reg. 27-26, Rule. 3.8(d) (emphasis added).
Additionally, the Comment for Rule 3.8 elaborates on the role of
a trial counsel, providing that “[a] trial counsel is not simply
an advocate but is responsible to see that the accused is
accorded procedural justice and that guilt is decided upon the
basis of sufficient evidence.” Army Reg. 27-26, Rule 3.8
Comment ,*

Federal courts have even held that they can consider not
only the government’s willfulness in committing the misconduct,
but also “its willingness to own up to it.” United States v.
Chapman, 524 F.3d 1073, 1087 (9th Cir. 2008), citing United
States v. Kojayan, 8 F.3d 1315, 1318 (9th Cir. 1993)(noting that

“government’s tactics on appeal only reinferce cur cenclusion

3 Applicable excerpts of Army Reg. 27-26 are included in Appendix
C.
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that it still has failed to grasp the severity of the
prosecutorial misconduct invelved here.”}.

ITII. Dismissal as a Remedy for Discovery Violations and
Prosecutorial Misconduct

Rule for Courts-Martial 701(qg) (3) authorizes the military
judge to take one or more of the enumerated actions as a remedy
for discovery violations: “(A) Order the party to permit
discovery; (B) Grant a continuance; {(C) Prohibit the party from
introducing evidence or raising a defense not disclosed; and,
{D) Enter such order as is just under the circumstances.” Id.
Nearly verbatim language governs discovery in the federal
civilian courts. See Fed. Rule Crim. Pro. 16(d) (2). Federal
district court judges have the power under Federal Rule of
Criminal Procedure 16(d) (2) to order “dismiss[al] with
prejudice, the most severe sanction available.” Virgin Islands
v. Rodriguez, Supreme Court of the Virgin Islands, 2010 WL
1576441 {(2010). Federal courts cften link the authority to
dismiss a case under supervisory powers, for Brady or other
constitutional viclations, and for discovery violations. See
United States v. Lashley, 524 Fed.BAppx. 843 (3rd Cir. 2013):
United States v. Wicker, 848 F.2d 1059 (10th Cir. 1988); and
United States v. Euceda-Hernandez, 768 F.2d 1307 (11lth Cir.

1985)).
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The analysis for federal district judges in considering the
appropriate sanction under Fed. R. Crim. P 16{(d) (2) is: “ {1} the
reasons for the government's delay in producing the requested
materials, including whether or not the government acted in bad
faith when it failed to comply with the discovery order; (2) the
extent of prejudice to the defendant as a result of the
government's delay; and (3} the feasibility of curing the
prejudice with a continuance.” Gov’t of the V.I._v. Ubiles, 317
F.Supp.2d 605, 608 (D.V.I. 2004) citing Wicker and Euceda-
Hernandez.

The standard of review is also similar in federal courts:
“a district court's decisicn concerning the imposition of a Ruie
le6(d) (2) sanction for the viclation of a discovery crder is a
matter committed to the court's sound discreticn.” United States
v. Fernandez, 780 F.2d 1573 (11lth Cir. 1986¢). Without an abuse
of discretion, “the court’s decision will not be disturbked on
appeal.” Id.

A military judge’s broad powers have long been established.
“"The military Zudge has the responsibility to ‘exercise
reasonable control over the proceedings to promote the purposes
of’ the Rules for Courts—-Martial and the Manual for Courts-
Martial.” United States v. Murphy, 33 M.J. 323 (C.M.A. 1991},

citing R.C.M. 801l(a) (3) and R.C.M. 102{a).
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Argument

As discussed above, the Army Court relied upon its
erroneous findings of fact to support its ultimate determination
that the military judge erred in his application of discovery
precedent. The Army Court further relied on an incorrect view
cf the law when it held that “without a finding of willful
ignorance, willful suppression, or other misconduct from the
military judge, we cannot conclude that dismissal with prejudice
1.5 a reascnable remedy.” (Appendix A at 22). The Army Court
analyzed the military judge’s ruling only under the rubric of
Brady, rather than the body of applicable law governing
discovery rules in both c¢ivilian federal courts (Fed. R. Crim. P
16) and the military (R.C.M. 701). Although bad faith is a
factor for in determining a remedy under Fed. R. Crim. P.
16(d) (2), it is not, as the Army Court claimed, dispositive.

Even 1f this Court were to disregard the military judge’s
findings that the government was aware of the box, failed to
secure the box as evidence and provide the contents to the
defense, and failed to even diéclosure the existence of'the box
until a year after its discovery by the trial counsel;.Brady,
Hornback, and Coleman each stand for the proposition that a
prosecutor’s good faith, bad faith, action, or inaction are not
outcome determinative. The military judge determined that “the

legal norm vioclated by the prosecutor and determine[d] if its
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violation actually impacted on a substantial right of the
accused.” (App. Ex. XLIX, p. 8, citing United States v. Hasting,
461 U.S. 499 (1983)). The military judge further found the
“government’s failure to provide discevery” to be “continual and
egregious” and described the government’s approach to discovery
as “recklessly cavalier” and “an almost complete abdication of
discovery duties.” {(App. Ex. XLIX, p. 9).

The Army Court focused on the discovery duties relating to
cooperating witnesses, and cited Unitéed States v. Graham, 484
F.3d 413 (6th Cir, 2007), as “an instructive federal case.”
(Appendix A, p. 17). The Army Court claimed Graham stood for
the proposition that cooperating witnesses are not members of
the “prosecution team.” (Appendix A, FN 10). The Army Court
misapplied Graham for two reasons: (1) Graham is limited to
Brady viclations, and (2) Graham relied on the notion that the
“evidence did not show that the prosecution had contrel over the
" cooperating witness or that it had control over ‘any documents
remaining in [the witness’s] possession.” United States v.
Smith, 2011 U.S. Dist. Lexis 76622 at 6 (E.D.Ky 2011), citing
Graham at 418.

The Army Court also relied upon Arizona v. Youngblood to
support its conclusion that, when evidence is lost, bad faith is
required. (Appendix A, p. 20, citing Youngblood, 488 U.S. 51, 58

(1988)). But the Army Court then made the intellectual leap

31



that the lack of a Youngblood-type due process violation
automatically equates to a lack of a “violation of military
discovery or production rules.” (Appendix A, p. 20).

Rule for Courts-Martial 701 is similar to Fed. R. Crim.
Pro. 16. Yet, despite that similarity, the Army Court ignored
federal case law regarding Rule 16. See United States v.
Meregildo, 920 F.Supp. 2d 434, 443 (S.D.N.Y. 2013). In
Meregildo, the district court stated, “Unlike Rule 16 and the-
Jencks Act, however, Brady 'is not a discovery rule, but a rule
of fairness and minimum prosecutorial obligation' and is not
violated unless the [g]lovernment's nondisclosure infringes upon
a defendant's right to a fair trial.") (gquoting United States v.
Starusko, 729 F.2d 256, 262 (3rd Cir. 1984)). Rule 16 protects
against trial by surprise. Lamborn v. Dittmer, 873.F.2d 522, 527
{2d Cir. 1989) {"Rule 16 . . . was intended to [e]lnsure the
efficient resoclution of cases and, most importantly, minimize
prejudicial surprise." The Army Court analyzed the military
judge’s ruling under Brady and cited Graham as an “instructive
federal case.” (Appendix A at 17). Yet Graham dealt with a
moticn for a new trial based on an alleged Brady violation.
Graham, 484 F.3d at 414. The case the Army Court relied upon
did not implicate Rule 16, the federal civilian equivalent of

R.C.M. 701.
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Here, the military judge found that the government
exercised control over the plastic banana in the Allen Ccunty
Sherriff’s Department locker and Mrs. MS’s box of evidence that
was presented to CPT Jones in March of 2013. (App. Ex. XLIX, p.
8). Yet the Army Court held that “we find no support for the
propeosition fhat the trial counsei must seek exculpatory
evidence outside the government’s control or possession.”
(Appendix A, p. 17). The military judge, on the other hand,
specifically found that the plastic banana and the box of
evidence were under the control of the government for the
purpeses of R.C.M 701. (App. Ex. XLIX, p. 8).

Even assuming, arguendo, that the banana and box were not
under the control of the government, the trial counsel, CPT
Jones, possessed knowledge of the existence of the box when Mrs.
MS presented it to him in March 2013. Knowing that Mrs. MS had
a box containing evidence she believed related to the
allegations, CPT Jones had an obligation under Army Reg. 27-26,
Rule 3.8 to take steps to ensure procedural justice. Instead he
failed to examine the contents of the box at any time and relied
only on what Mrs. MS provided to him. The right of MAJ Stellato
to obtain evidence through discovery is directly frustrated if
relevant material is altered, concealed, or destroyed. Thus,
the military judge made a correct conclusion of law in finding

the government violated R.C.M. 701(a) (2) (A) by “failling] to
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secure the box of evidence, failling] to ensure that the
entirety of its contents were provided to defense, and fail[ing]
to even disclose the existence of the box until a year after its
discovery.” (App. Ex. XLIX, p. 8).
Conclusion

The Army Ccurt erred when it overstepped its Article 62
authority and made its own findings of fact. These findings of
fact were then erroneously applied to review the military
judge’s conclusions of law, and the Army Court compounded this
overstep by incorrectly interpreting the law, finding that the
military judge erred in dismissing the charges and

specifications with preiudice.
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Wherefore, appellant respectfully requests that this

Honorable Court grant his petition for rgview.
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OPINION OF THE COURT AND ACTION ON APPEAL
BY THE UNITED STATES FILED PURSUANT TO
ARTICLE 62, UNIFORM CODE OF MILITARY JUSTICE

TOZZI, Senior Judge:

Appellee is charged at a general court-martial with one specification of rape
of a child, three specifications of aggravated sexual contact with a child, one
specification of indecent liberties with a child, and one specification of sodomy with
a child under the age of 12, in violation of Articles 120 and 125, Uniform Code of
Military Justice, 10 U.S.C. §§ 920, 925 (2006 & Supp. I 2008) [hereinafter UCMJ].
This case is before this court pursuant to a government appeal of the military judge’s
ruling in accordance with Article 62, UCMIJ.

At trial, the military judge dismissed the charges and specifications with
prejudice as a remedy for what the military judge called “continual and egregious”
discovery violations. On appeal, the government claims that the military judge
abused his discretion both by finding discovery violations and by imposing the
remedy of dismissal with prejudice. Upon review of the record pursuant to Article
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62, we conclude that the military judge based his ruling upon an erroneous view of
the law and, accordingly, abused his discretion.

JURISDICTION

As a threshold matter, we must determine whether we have jurisdiction to
hear this case. Article 62, UCMJ, permits this court to consider government appeals
of “[a]n order or ruling of the military judge which terminates the proceedings with
respect to a charge or specification.” UCMI art. 62(a)(1)(A). Within 72 hours, the
government must provide the military judge with written notice of appeal from the
order or ruling, which must include a certification that the appeal is not being taken
for purpose of delay. UCM)J art. 62(a)(2). Here, the military judge in this general
court-martial ordered that the charges be dismissed with prejudice on 20 May 2014.
On 22 May 2014, the government provided timely notice of appeal of the military
judge’s order and certified that the appeal is not being taken for the purpose of
delay. Accordingly, we have jurisdiction under Article 62 to consider this
government appeal.

BACKGROUND

This interlocutory government appeal arises from the military judge’s
dismissal of all charges and specifications with prejudice. The military judge
entered1 extensive findings of facts and conclusions of law, which we set forth
below.

a. The Military Judge’s Findings of Fact

This case involves purported discovery violations over the course of several
months. The accused, a mobilized reservist, is charged with various acts of
molesting his biological daughter, MS, from 2007 through 2009. At that time, MS
was between less than three years and less than five years of age. The accused was
interviewed in Afghanistan on 29 October 2012 regarding these allegations. In
November 2012, his command redeployed the accused back to the United States.
His demobilization station has been at all relevant times Fort Bliss, Texas.

' The military judge’s extensive findings of fact are not clearly erroneous. As such,
we adopt those findings. However, because the military judge styled his factual
findings in numbered paragraphs, used internal record citations, and referred to
witnesses by their full names, we have stylistically modified his ruling rather than
quote it verbatim. '
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The original trial counsel in this case was Captain (CPT) KJ, and the assistant
trial counsel was CPT FC, the Special Victim Prosecutor. Captain KJ was
responsible for responding to discovery requests and communicating with Mrs. MS,
the alleged victim’s mother.’

On approximately 9 February 2013, Mrs. MS, with the assistance of friends,
compiled what witnesses described as a “box” of evidence relating to this case.’
Mrs. MS had compiled this evidence over several years since the allegations were
first made and kept it in a large, color-coded binder several inches thick. She kept
this binder in a green plastic file box, which she kept on the kitchen table in her
home. Mrs. MS and MS live in Morgantown, West Virginia.

Later that month, between 25 and 27 February 2013, CPT KJ and CPT FC
traveled to Morgantown to meet Mrs. MS and MS. The first meeting occurred at one
of MS’s therapy appointments and later continued at the home of Mrs. MS and MS.

The military judge found CPT KJ became aware of the “box” of evidence in
late February or early March 2013 after he visited MS and Mrs. MS with CPT FC.
Mrs. MS testified that she referred to this evidence and showed the binder to CPT KJ
while in her kitchen. At that point, CPT FC was in the basement entertaining MS.
Captain KJ cautioned Mrs. MS that any evidence that she provided to him would
have to be turned over to the defense, so if she had questions she should “ask ahead
of time.” Mrs. MS testified that she did not take that statement to mean that she
should not provide the evidence to the government, but that she should be aware it
would be disclosed to the defense.

As part of his initial discussion, CPT KJ instructed Mrs. MS that the
government would need anything that was “relevant.” Captain KJ did not define
relevance, nor did he attempt to secure the “box” of evidence when he learned of it.*
He did not tell Mrs. MS to preserve it, although Mrs. MS intuitively understood that
she should not destroy anything. Captain KJ did not follow up with her to ensure
that she had provided everything to him, but stated that he was “under the
impression” that he had everything. He never disclosed to the defense that there was

2 The alleged victim and her mother have the same initials. We distinguish the two
by referring to the child as MS and the mother as Mrs. MS.

? The military judge’s ruling often placed quotatio.ns around the word “box.”
Accordingly, we will do the same here.

* The “box” ultimately remained in West Virginia in the possession of Mrs. MS until
March 2014.
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a “box” of evidence being held by Mrs. MS and does not recall if he even told CPT
FC about the “box.” Captain KJ told CPT FC that Mrs. MS would provide a “thumb
drive.” When CPT FC left West Virginia, she was unaware of the existence of the
“box” and remained unaware of its existence until March 2014.

Charges were preferred on 13 March 2013. The government
contemporaneously provided some initial discovery to the defense, including six
DVDs. When the civilian defense counsel received this discovery, one DVD was
blank, one was corrupted, three would not run, and one was missing ten minutes of
audio from a forensic interview. The government later provided uncorrupted copies.
Although some of the corruption may have occurred at the local Trial Defense
Services office, the government acknowledges that at least one DVD was corrupted
when delivered.

On 22 March 2013, the defense filed its first discovery request, requesting,
among other items, exculpatory evidence; impeachment evidence; evidence within
the possession of the government that is material to the preparation of the defense;
results of physical and mental examinations (including Mrs. MS’s medical and
mental examinations); all previous oral and written statements made by a
prosecution witness to include notes, writings used to prepare for trial, prior
inconsistent statements, email, and text message communications by Mrs. MS in
relation to this case; prior statements from the accused; and a request to preserve
evidence. Although CPT KIJ later testified that this request was “very generic,” the
military judge specifically found that this discovery request included several very
specific requests pertaining to personal, medical, and mental health records of Mrs.
MS; email messages between Mrs. MS and the accused; and statements from MS.
Captain KJ, his chief of military justice, and the senior trial counsel decided that the
discovery request would not be answered right away, but would be responded to
“closer to referral.” However, CPT KJ began collecting evidence at this time. He
also testified that he never told anyone, such as Mrs. MS or various law enforcement
agencies that had investigated the allegations in multiple jurisdictions, to “preserve
evidence.”

While testifying about the “box,” Mrs. MS said that CPT KJ never went
through the “box” to make sure he had everything, nor did he show her the defense
discovery request or give her a list of evidence she needed to provide. He never
asked her whether she had received mental health treatment until she voluntarily
disclosed it to him, despite the specific defense discovery request. She also testified
that CPT KJ never asked if MS made an inconsistent statement, which she had.
Additionally, CPT KJ never told Mrs. MS to provide her journals containing
information about the case. The military judge found that CPT KJ was aware that
Mrs. MS at one time possessed emails from her husband that had been specifically
requested in discovery and failed to both notify the defense that they at one time
existed and ensure that they were retrieved and provided to the defense. The
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military judge reasoned that given the fact that Mrs. MS eventually produced the
emails in March 2014, that with minimal diligence the emails would have been
available well before March 2014.

The initial partial disclosure of the evidence in the “box” occurred when Mrs.
MS sent select documents to CPT KJ in the mail on a thumb drive or flash drive,
which CPT KJ testified “may have been prior to preferral.” It was not clear until the
third continuance in March 2014 (when previously undisclosed emails were provided
to the defense) that the thumb drive did not contain all the evidence in the
possession of Mrs. MS. Furthermore, the thumb drive was turned over to the Ist
Armored Division G-6 to identify its contents. The G-6 gave printed documentation
of its contents to CPT KJ, but refused to return the thumb drive from Mrs. MS and
stated that it had been destroyed because it had been connected to the 1st Armored
Division domain. Captain KJ stated that he acquired another thumb drive from Mrs.
MS a few weeks later and took it home and copied the contents to a disk and then
returned the thumb drive to the prosecution file. It is unclear when and where this
thumb drive was created, as Mrs. MS stated that she created two thumb drives, and
the second one remained in her possession until after the third continuance in March
2014. The military judge stated that he had no way of ascertaining if the printed
documents comprised everything that was stored on the thumb drives, or if the first
and second thumb drives were mirror images of one another, or if there were only
two thumb drives. All that can be said with certainty is that all of the evidence in
the “box” did not make its way onto the thumb drive that was provided to defense in
documentary form.

On 8 May 2013, the accused waived his right to an Article 32 hearing. On
24 June 2013, the government provided disclosures required pursuant to Military
Rule of Evidence [hereinafter Mil. R. Evid.] 304(d)(1), commonly known as Section
IIT disclosures. On 27 June 2013, the convening authority referred this case to a
general court-martial.

On 9 July 2013, the government represented to the military judge that it would
be ready for trial on 5 August 2013. That same day, the government provided its
first written discovery response, which included the disclaimer that while all
writings used to prepare for trial had been provided, “[d]efense may want to ask
again” as trial nears. The military judge docketed the case for 17 September 2013.

Before the first trial date, the defense requested a continuance due to
incomplete discovery. On 20 August 2013, the defense filed a motion to compel
discovery, where one of the items sought was a plastic banana that had been seized
as evidence, apparently by the Allen County, Indiana Sheriff’s Department. MS had
indicated that, while in her home, she was penetrated with something that felt like a
banana. A detective in that office had initially told CPT KIJ that he was not sure that
he still had the banana and later that the only evidence the detective still had was the
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police report and two interviews. When the defense requested the banana, the
government responded that the defense was not entitled to “lost evidence.” When
the military judge ordered the government to search for the banana, it was located in
the Sheriff’s Department’s evidence locker. Ultimately, DNA tests were run on the
banana, and that banana contained the DNA of MS and the DNA of an unknown
male, but not the accused’s DNA.

The defense’s continuance request also addressed the production of Ms. LE.
The government’s response to this continuance request denied production of Ms. LE
because she was not “part of the charged offense.” MS stated that Ms. LE was
present for some of the alleged offenses and was also victimized by the accused.
When the court ordered a forensic interview of Ms. LE, she denied ever being victim
to any sexual offenses and had only a vague recollection of the victim. Although the
military judge did not indicate when he ordered the forensic interview of Ms. LE, it
is uncontroverted and uncontested that the interview occurred after the government
denied production of her as a witness.

On 26 August 2013, the military judge granted the defense’s continuance
request and docketed the case for a 10 December 2013 trial date. On 16 September
2013, the accused was arraigned, and he deferred entry of his pleas. In a written
ruling on 17 September 2013, the military judge cautioned the government that their
decision to “take a hard stand on discovery . . . invites disaster at trial.” Captain KJ
testified that he continued his efforts to provide discovery based on “what [he]
deemed relevant and necessary.” In his words, he “considered” the military judge’s
warning but “chose not to go through any further delineation of what was provided.”

Captain KJ acknowledged that he made a statement in front of the Chief of
Client Services in the presence of civilian defense counsel that the civilian defense
counsel was “defending rapists” and had sent an email to the civilian defense
counsel that, in effect, stated that she was “defending the guilty.”

On 26 November 2013, the defense moved for a second continuance based on
incomplete discovery. The military judge denied the continuance but ordered the
government to comply with new discovery deadlines and granted the defense
additional time to file motions based on new discovery. The defense filed a motion
to compel additional discovery which the military judge granted. On the eve of trial
in December 2013, the military judge granted a second continuance primarily due to
the continued inability of the government to secure two defense witnesses, despite
the fact that some government witnesses had already traveled to Fort Bliss for trial.
The case was docketed a third time with a 18 March 2014 trial date. Mrs. MS’s
medical records, which the military judge had ordered for an in camera review,
continued to be provided to the military judge from January 2014 through early
March 2014,
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Captain KJ and his wife went to dinner with Mrs. MS and MS in December
2013 in El Paso, Texas, and Mrs. MS is “pretty sure” she paid for the dinner,
although CPT KIJ testified that he and his wife took Mrs. MS and MS to dinner.
Mrs. MS gave a gift to CPT KJ to celebrate the pending birth of a child, but CPT KJ
was unaware of the gift, due to his deployment, until after it was provided.

On about 5 March 2014, the new trial counsel, CPT BH, disclosed to the
defense that Mrs. MS had revealed to him during a recent interview that MS had at
on¢ time recanted an allegation immediately after making it. Captain FC was not
aware of the recantation prior to this time. Mrs. MS wrote the recantation down
when it happened and that note, or a portion of it, was provided to the defense on
approximately 10 March 2014,

On 17 March 2014, the military judge held a Rule for Courts-Martial
[hereinafter R.C.M.] 802 conference, where the defense requested a third
continuance for what the military judge called “the following non-exclusive
reasons.” First, the government had informed the defense that Mrs. MS had at least
two journals that she kept with details of the case that she was using to prepare for
trial that had not been and would not be provided to the defense because Mrs. MS
did not bring them to trial but brought only selected scanned pages. Mrs. MS
confirmed that no one ever asked her or told her to bring the journals or the “box” or
binder of evidence to Fort Bliss.

Second, the government had just provided in the R.C.M. 802 conference,
witnessed by the military judge, emails between the accused and Mrs. MS in which
the accused made statements directly contradicting the allegations as well as Mrs.
MS’s statements that the accused had never denied the allegations. The defense had
specifically requested these emails in its initial discovery request on 22 March 2013.
Mrs. MS stated that she had previously provided the emails, but later acknowledged
that she had inadvertently not provided the emails to the government prior to March
2014,

Third, the government revealed to the defense and the military judge in the
R.C.M. 802 conference that there was a “box” of information in the possession of
Mrs. MS that had not been provided to the government, let alone disclosed to the
defense, and would not be available for trial as it was still in West Virginia. This
was the first time the “box™ had been disclosed to the defense or the military judge,
despite the defense receiving some of its contents in piecemeal discovery after being
scanned by a friend of Mrs. MS and forwarded on a thumb drive to the government.
The military judge granted the defense’s request for continuance, and the trial was
docketed for a fourth time for 8 July 2014.

The “box” of evidence was not produced until after the third continuance
when CPT FC and her paralegal traveled to West Virginia to inventory the “box™ and
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its contents. Captain FC told Mrs. MS at that time that she needed to provide
everything she had, “whether she thought it was relevant or not.”

The military judge specifically found that Mrs. MS is “clearly” and
“understandably” very personally and emotionally involved in the case. She had
recorded conversations between herself and the accused with equipment she bought
at a store called the “Spy Shop” in Fort Wayne, Indiana, at the behest of Fort Wayne
law enforcement personnel. She asserted that all those recordings have been
provided to the government. Throughout 2013, she developed a strong rapport with
CPT KJ. Captain FC requested that CPT KJ provide her feedback on his progress
with the case relative to discussions with Mrs. MS, but was repeatedly rebuffed to
the point where she brought her concerns to both the former and current chief of
military justice. Regarding the discovery provided by Mrs. MS, CPT KJ testified
that he did not plan on sitting down with her until the week before trial to discover
all the information that she knew.

The military judge found that the three continuance requests were all

attributable to the government’s failure to produce witnesses or documentary
_evidence. The military judge noted that the fourth trial date was ten months after
the first trial date. He further calculated that 461 days would elapse between
charges being preferred and the fourth trial date. The military judge attributed 421
of those days to the government. Since redeploying, the accused has been at Fort
Bliss with an administrative flag in place. He had been removed from the lieutenant
colonel promotion list. The accused is prohibited from drinking alcohol, has to sign
in and out when leaving post, and is unable to secure a vehicle. He livesin a
barracks which houses enlisted soldiers and is required to walk to the dining facility
for meals.

On 2 April 2014, the defense filed a motion to dismiss with prejudice due to
prosecutorial misconduct in the form of repeated discovery violations. The military
judge conducted Article 39(a) sessions addressing this motion on 29-30 April 2014
and on 16 May 2014.

b. The Military Judge’s Analysis and Conclusions

After finding the preceding facts, the military judge cited Article 46, UCM]J,
which provides that the parties shall have equal opportunity to obtain witnesses and
other evidence. The military judge generally noted that R.C.M. 701 provides
“specific guidance to trial and defense counsel regarding their discovery
obligations.” He also noted that R.C.M. 701(g)(3) provides remedies a military
judge might impose for failure to comply with discovery violations, including orders
permitting discovery, granting continuances, limiting the evidence presented by the
parties, and “such other order as is just under the circumstances.”
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The military judge noted that he issued orders compelling discovery of either
witnesses or documentary evidence on at least six occasions, many of those orders
requiring multiple disclosures. The military judge granted three defense continuance
requests, two on the eve of trial after witness travel had commenced, for what the
military judge called “continuing discovery violations.” He noted that limitations on
the presentation of evidence would not be helpful because much if not all the
evidence at issue is favorable to the defense. The military judge determined that he
was left to fashion a remedy that was “just under the circumstances.”

The military judge then noted that defense styled their motion as a motion to
dismiss for prosecutorial misconduct. The military judge then discussed the law of
prosecutorial misconduct and noted that dismissal could be a remedy. However, the
military judge also noted that he should impose the least severe sanction that will
accomplish prompt and full compliance with discovery orders.

The military judge stated that in this case, “the discovery violations have been
continual and egregious.” He specifically cited the government’s failure to disclose
the “box” of evidence that included written denials by the accused and recantations
by MS. The military judge found that the government “knew that the box existed[,]”
but failed to secure it, and failed to ensure that the entirety of its relevant contents
were provided to the defense, and failed to disclose the existence of the “box” until
the eve of the third trial date.

The military judge held that the government violated R.C.M. 701(a)(2)(A) in
regards to the “box” and the plastic banana. That rule governs discovery of items
“within the possession, custody, or control of military authorities, and which are
material to the preparation of the defense . . ..” The military judge held that the
government exercised control over the plastic banana by seizing it from the Allen
County Sheriff’s Department and having it tested upon court order. Further, the
military judge reasoned that “the fact that {CPT FC] was able to seize the ‘box’ of
evidence in March 2014 indicates that [CPT KJ] had the ability to do so in February
2013 or any time thereafter.” The military judge noted that both the banana and the
“box” of evidence were exculpatory, specifically identifying the lack of the
accused’s DNA on the banana and Mrs. MS’s note taken when MS recanted her
allegation. The military judge noted that R.C.M. 701(a)(6)(A) requires disclosure as
soon as practicable of evidence favorable to the defense which reasonably tends to
negate guilt. However, the military judge did not expressly find a violation of that
rule.

The military judge stated that the government “took a recklessly cavalier
approach to discovery.” The military judge then described several failures in
regards to discovery. First, the military judge again noted the exculpatory nature of
the “plastic banana alleged to have been lost or destroyed which the [g]overnment
refused to investigate until ordered to do so by” the military judge. Second, the
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military judge noted the “exculpatory” emails “withheld, intentionally or
inadvertently, by the accused’s wife . . . .” Third, the military judge noted that the
defense only learned on the eve of the third trial that evidence “was being filtered
piecemeal by [Mrs. MS] to the [glovernment was originally stored in a color-coded
binder in a box in the possession of Mrs. [MS], known for over a year by the
[glovernment to contain material evidence.” Fourth, the military judge noted that
the government refused to produce a material alleged eyewitness, Ms. LE, who
denied the offenses ever occurred.

The military judge found prejudice primarily because a “key witness” for the
defense, Dr. K, had died after the most recent continuance and was not able to be
deposed before his death. He had interviewed MS and Mrs. MS shortly after the
allegations first came to light.” The military judge also found prejudice because the
delays have prevented the accused’s career progression, thwarted his ability to
communicate with his family to resolve custody issues, and resulted in “extreme and
unwarranted” restrictions such as being relegated to an enlisted barracks, being
denied the ability to purchase a vehicle absent an exception to policy, being required
to sign in and out to leave post, and being prohibited from drinking alcohol.

The military judge determined that multiple continuances could only partially
remedy the above prejudices, and “calls into serious question as to whether the
accused can ever receive a fair trial given the evidence that has already been lost,
unaccounted for, or left to the devices of an interested party.” The military judge
determined that the remedy of further continuances had been “exhausted” because
each continuance brought additional disclosures of exculpatory evidence. The
military judge determined that further continuances only serve to help the
government perfect its case, while frustrating the accused’s ability to have his day in
court while suffering under significant restrictions that “serve no legitimate
[glovernment objective in this case.” Although the defense suggested permitting an
Article 32 hearing, the military judge determined that remedy would only extend the
“languishing” of the case and allow the government to right its wrongs.

The military judge further determined that he could not remove CPT KIJ from
the case because he was no longer the trial counsel. The military judge also found
that removing CPT FC would not be necessary or remedial because she was not
responsible for the discovery in this case. Lastly, the military judge determined that

° The military judge noted that Dr. K’s records of interviews are not available.
However, the military judge earlier found that the report was discovered, but that his
interview notes were not. We assume that the military judge used records and notes
interchangeably.

10
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withholding evidence was not an appropriate remedy because the tardily disclosed
evidence was exculpatory in nature.

In deciding to dismiss the case, the military judge found no legitimate reason
for what he called the government’s violations. The military judge noted “[bly
leaving discovery to the whims of interested parties or law enforcement agencies,
refusing to make a key eyewitness available for an interview, and failing to respond
to the most basic discovery requests such as the request to preserve evidence or
determine the existence of mental health records, unless ordered to do so by the
fmilitary judge], the obligations of R.C.M. 701 have been systemically ignored.”

The military judge, noting the length of the delay, analyzed the case to
determine whether a constitutional speedy trial violation occurred. Because the
accused had not raised a speedy trial claim, the military judge found no such
violation.

However, the military judge determined that “based solely on the nature,
magnitude, and consistencey of the discovery violations in this case, this is the very
rare case where dismissal is an appropriate remedy. As dismissal without prejudice
only gives the [g]overnment the opportunity to reset and perfect its case, and offers
no remedy for the material prejudice and denial of due process already inflicted
upon the [a]ccused, the only appropriate remedy left in this case is dismissal with
prejudice. Being able to reach this conclusion based on the violations of R.C.M. 701
alone, the Court declines to make a finding of prosecutorial misconduct in this
case.”

LAW AND DISCUSSION
a. Standard of Review

When ruling on government interlocutory appeals made pursuant to Article
62(b), we “may act only with respect to matters of law.” We may not make
additional findings of fact; rather, “[o]n questions of fact, [our] court is limited to
determining whether the military judge’s findings are clearly erroneous or
unsupported by the record.” United States v. Lincoln, 42 M.J. 315, 320 (C.A.A.F.
1995) (quoting United States v. Kosek, 42 M.J. 60, 64 (C.M.A. 1994)). We are
“bound by the military judge’s factual determinations unless they are unsupported by
the record or clearly erroneous.” United States v. Gore, 60 M.J. 178, 185 (C.A.A.F.
2004).

As such, we review a military judge’s decision to dismiss charges and
specifications for an abuse of discretion. See United States v. Bowser, __ M.J. ___,
2014 CCA LEXIS 764, at *15 (A.F. Ct. Crim. App. 3 Oct. 2014) (citations omitted).
Our superior court has “long held that dismissal is a drastic remedy and courts must

11
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look to see whether alternative remedies arc available . . . . When an error can be
rendered harmless, dismissal is not an appropriate remedy . . . . [D]ismissal of
charges is appropriate when an accused would be prejudiced or no useful purpose
would be served by continuing the proceedings.” United States v. Gore, 60 M.J.
178, 187 (C.A.A.F. 2004) (citations omitted). “The abuse of discretion standard is
a strict one, calling for more than a mere difference of opinion. The challenged
action must be ‘arbitrary, fanciful, clearly unreasonable, or clearly erroncous.’”
United States v. White, 69 M.J. 236, 239 (C.A.A.F. 2010) (quoting United States v.
Lioyd, 69 M.J. 95, 99 (C.A.A.F. 2010) (citations and quotation marks omitted)). The
abuse of discretion standard of review recognizes that a judge has a range of choices
and will not be reversed so long as the decision remains within that range. Gore, 60
M.J. at 187 {(citing United States v. Wallace, 964 F.2d 1214, 1217 n.3 (D.C. Cir.
1992)). “An abuse of discretion means that ‘when judicial action is taken in a
discretionary manner, such action cannot be set aside by a reviewing court unless it
has a definite and firm conviction that the court below committed a clear error of
judgment in the conclusion it reached upon a weighing of the relevant factors. Id.
(quoting United States v. Houser, 36 M.J. 392, 397 (C.M.A. 1993) (citations
omitted)).

b. Discovery Obligations in the Military Justice System

“A military accused . . . has the right to obtain favorable evidence under
Article 46, UCMJ . .., as implemented by R.C.M. 701-703.” United States v.
Coleman, 72 M.J. 184, 186-87 (C.A.A.F 2013). It is well-established that “Article
46 and its implementing rules provide greater statutory discovery righis to an
accused than does his constitutional right to due process.” Id. at 187 (citing United
States v. Roberts, 59 M.J. 323, 327 (C.A.A.F. 2004); United States v. Hart, 29 M.J.
407, 409-10 (C.M.A. 1990)). As our superior court noted in Roberts:

Discovery practice under Article 46 and R.C.M. 701
“promote|s] full discovery . . . eliminates ‘gamesmanship’
from the discovery process” and is “quite liberal . . ..
Providing broad discovery at an early stage reduces
pretrial motions practice and surprise and delay at trial.”
Manual for Courts-Martial, United States (2002 ed.),
Analysis of Rules for Courts-Martial A21-32. The
military rules pertaining to discovery focus on equal
access to evidence to aid the preparation of the defense
and enhance the orderly administration of military justice.
To this end, the discovery practice is not focused solely
upon evidence known to be admissible at trial. See United
States v. Stone, 40 M.J. 420, 422 (C.M.A. 1994){citing
United States v. Lloyd, 992 F.2d 348, 351 (D.C. Cir.
1993)). The parties to a court-martial should evaluate

12
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pretrial discovery and disclosure issues in light of this
liberal mandate.

59 M.J. at 325.%

Two discovery rules are most relevant to this appeal. First, R.C.M. 701(a)(2)
addresses various items within the possession, custody, or control of military
authorities and material to the preparation of the defense.

(2) Documents, tangible objects, reports. After service of
charges, upon request of the defense, the Government
shall permit the defense to inspect:

{(A) Any books, papers, documents, photographs, tangible
objects, buildings, or places, or copies of portions thereof,
which are within the possession, custody, or control of
military authorities, and which are material to the
preparation of the defense or are intended for use by the
trial counsel as evidence in the prosecution case-in-chief
at trial, or were obtained from or belong to the accused;
and

(B) Any results or reports of physical or mental
examinations, and of scientific tests or experiments, or
copies thereof, which are within the possession, custody,
or control of military authorities, the existence of which is
known or by the exercise of due diligence may become
known to the trial counsel, and which are material to the
preparation of the defense or are intended for use by the
trial counsel as evidence in the prosecution case-in-chief
at trial.

(Emphasis added). We note that R.C.M. 701(a)(2)(B) places an additional burden of
due diligence on the trial counsel.

Second, R.C.M. 701(a)(6) sets forth specific requirements with respect to
“[elvidence favorable to the defense™:

® The 2012 edition of the Manual for Courts-Martial, United States [hereinafter
MCM)] includes the same quoted language.

13
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(6) Evidence favorable to the defense. The trial counsel
shall, as soon as practicable, disclose to the defense the
existence of evidence known to the trial counsel which
reasonably tends to:

(A) Negate the guilt of the accused of an offense charged;

(B) Reduce the degree of guilt of the accused of an
offense charged; or

{C) Reduce the punishment.

“The foregoing provision implements the Supreme Court’s decision in Brady v.
Maryland, 373 U.S. 83, 87 ... (1963).” United States v. Williams, 30 M.J. 436, 440
(C.A.A.F. 1999) (citations omitted). “[Tlhe individual prosecutor has a duty to learn
of any favorable cvidence known to the others acting on the government’s behalf in
the case, including the police.” Kyles v. Whitley, 514 U.S. 419, 437 (1995). The
term “others acting on the government’s behalf in the case” generally applies to
governmental entities. See Williams, 50 M.J. at 441 (applying the due diligence
standard to “governmental files beyond the prosecutor’s own files.”); see also
United States v. Graham, 484 F.3d 413, 417 (6th Cir. 2007) (“‘Brady clearly does
not impose an affirmative duty upon the government to take action to discover
information which it does not possess.’ . .. [Clooperating witnesses . . . stand in a
very different position in relation to the prosecution than do police officers and
other governmental agents.”) (quoting United States v. Beaver, 524 F.2d 963, 966
(5th Cir. 1975)).

In interpreting the outer parameters of R.C.M. 701(a)(6), our superior court in
Williams noted

[t]he scope of the due-diligence requirement with respect
to governmental files beyond the prosecutor’s own files
generally is limited to: (1) the files of law enforcement
authorities that have participated in the investigation of
the subject matter of the charged offenses, (2)
investigative files in a related case maintained by an entity
“closely aligned with the” prosecution, and (3) other files,
as designated in a defense discovery request, that involved
a specified type of information within a specified entity.

50 M.J. at 441 (citations omitted). The court also noted that these issues are
resolved on a “case-by-case” basis. 7/d. “To the extent that relevant files are known
to be under the control of another governmental entity, the prosecution must make
that fact known to the defense and engage in ‘good faith efforts’ to obtain the
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material.” Id. (citing Standard 11-2.1(a), Commentary, American Bar Association,
Criminal Justice Discovery Standards 14 n.9 (3d ed. 1995)).

A third discovery rule, R.C.M. 701(g)(3), gives the military judge authority to
take action regarding discovery violations brought to his attention. “A military
judge may take one or more of the following actions:

(A) Order the party to permit discovery;

(B) Grant a continuance;

(C) Prohibit the party from introducing evidence, calling a
witness, or raising a defense not disclosed; and

(D) Enter such other order as is just under the
circumstances. This rule shall not limit the right of
the accused to testify in the accused’s behalf.

While not dispositive, the lack of dismissal as an express remedy under this Rule
indicates the drastic nature of that remedy.

¢. Whether The Military Judge Abused His Discretion

After reviewing the record and according due deference to the military judge,
we are convinced that he based his ruling on an erroneous view of the law for two
reasons. First, the military judge’s view of the government’s discovery obligations
exceeded the government’s obligations required by the Constitution, statutes, and
regulations. Second, in light of this erroneous view of the law, his decision to
dismiss the charges and specifications with prejudice was an abuse of discretion.
We address each purported discovery violation in turn and then address the military
judge’s remedy of dismissal with prejudice.

1. The Plastic Banana

The military judge abused his discretion by finding a discovery violation
regarding the plastic banana. Specifically, he found a violation of R.C.M.
701(a)(2)(A) when *“the [g]lovernment exercised control over the banana by seizing it
from the Allen County Sheriff’s Department and having it tested upon court order.”
That rule applies to “tangible objects . . . which are within the possession, custody,
or control of military authorities.” (emphasis added). Once military authorities
gained control of the banana, they had it tested and turned over the resulting
information to the defense. Put another way, R.C.M. 701(a)(2)(A) was not at issue
so long as the banana was in the possession of the Allen County Sheriff’s
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Department. Once the banana came into the military’s possession, the military
complied with that rule’s requirements.

The more precise question, which the military judge did not analyze, was
whether the trial counsel violated R.C.M. 701(a)}{(6) by relying on a detective’s
assertion “that the only evidence the detective still had was the police report and two
interviews.” We assume without deciding that the trial counsel erred by relying on
the Allen County Sheriff’s Department representation.” However, “[d]elayed
disclosure of evidence does not in and of itself constitute a Brady violation.” Unrited
States v. O’Hara, 301 F.3d 563, 569 (7th Cir. 2002). Courts “have never interpreted
due process of law as requiring more than that Brady material must be disclosed in
time for effective use at trial.” United States v. Coppa, 267 F.3d 132, 142 (2d Cir.
2001). Thus, to the extent that the accused suffered a discovery violation regarding
the plastic banana, he is now fully able to use all that potentially exculpatory
evidence at trial.

2. The “Box” of Evidence
We also conclude that the military judge abused his discretion regarding the

“box” of evidence. We reach this conclusion by using a two-step analysis.® First,
we must determine whether the trial counsel disclosed the evidence in the

7 See Kyles, 514 U.S. at 438 (rejecting the argument that Brady does not apply to
information known to the police but not the prosecutor). We cannot, based on this
record, determine the question of cross-jurisdiction constructive knowledge. When
addressing cross-jurisdiction constructive knowledge, the following issues addressed
include: “(1) whether the party with knowledge of the information is acting on the
government's ‘behalf’ or is under its ‘control’; (2) the extent to which state and
federal governments are part of a ‘team,’ are participating in a ‘joint investigation’
or are sharing resources; and (3) whether the entity charged with constructive
possession has ‘ready access’ to the evidence.” United States v. Risha, 445 F.3d
298, 304 (3d Cir. 2006). The military judge made no findings as to this issue, and
we lack the authority to do so ourselves. As a result we assume error but find no
harm to the accused because he now has the banana in his possession for use at trial.

® Ordinarily, on direct review, we analyze nondisclosure claims in a different
manner. “[F]irst, we determine whether the information or evidence at issue was
subject to disclosure or discovery; second, if there was nondisclosure of such
information, we test the effect of that nondisclosure on the appellant’s trial.”
Roberts, 59 M.J. at 325. The problem here is that while the Roberts analysis works
well for direct review, we are in an interlocutory appeal, where there is no way to
test the effects on non-disclosure on a trial that has not yet occurred.
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government’s possession relating to the “box.” Second, we must determine whether
the trial counsel had any further duty to investigate a “box™ held by a cooperating
witness in order to comply with R.C.M. 701(a)(6).

As to the first question, based on the facts found by the military judge, the
trial counsel disclosed the evidence in the government’s possession relating to the
“box” of evidence. Although the government had some difficulty reproducing the
thumb drive using its G-6 staff section, that staff section eventually printed the
contents of the thumb drive. Those documents were given to the defense. The
military judge did question whether the documents given to the defense comprised
everything on the thumb drive. However, he did not specifically find a suppression
of evidence. Furthermore, while the military judge stated that the government knew
the “box” “contain[ed] material evidence,” the trial counsel did disclose to the
defense all evidence the government knew to be included in the “box.””

Having determined that the trial counsel disclosed all the evidence in the
government’s possession and all the evidence known to the government regarding
the “box,” we must analyze the second question: To what extent did the trial counsel
have a duty to seek out exculpatory information in a “box™ possessed by a
cooperating witness? We conclude that the military judge relied on an erroneous
view of the law. The trial counsel disclosed what he knew, as required under
R.C.M. 701(a)(6). Brady and R.C.M. 701(a)(6) require due diligence, but we find no
support for the proposition that the trial counsel must seek exculpatory evidence
outside of the government’s control or possession.

United States v. Graham is an instructive federal case. There, an unindicted
co-conspirator testified pursuant to a plea deal with the government. 484 F.3d at
415. Three weeks into trial, that witness produced fifteen boxes, some marked
“Graham” of previously undisciosed evidence. Id. at 416. The cooperating witness
thought he had informed the government of those boxes between a month and a
month and a half earlier. Id. The prosecutor’s notes from several months earlier
stated, “[h]aven’t turned over old files, 1980s, to Graham’s attorney. We want to
review them first.” Id. at 418. The record did not indicate that the government had
possession of the boxes. Id.

The Sixth Circuit found no Brady violation because “cooperating
witnesses . . . stand in a very different position in relation to the prosecution than do

° The military judge separately found that CPT KJ “was under the impression” that
he had everything and that “it was not clear until the third continuance in March
2014 . . . that the thumb drive did not contain all the evidence in the possession of
Mrs. [MS].”
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police officers and other governmental agents. The Supreme Court in this regard
relied directly on the fact that ‘the prosecutor has the means to discharge the
government's Brady responsibility if he will.” [Kyles, 514 U.S.] at 438. That is not
necessarily the case with regard to cooperating witnesses, as the circumstances of
this case demonstrate.”'°

10 As one district court noted, “insofar as Defendants' submissions can be understood
to suggest that a cooperating witness qualifies as a member of the ‘prosecution tecam’
thus charging the [glovernment with the knowledge the witness possesses,
[d]efendants do not provide any support for this claim. Courts that have considered
this issue, however, have concluded that a cooperating witness is not, in fact, a
member of the prosecution team. See, e.g., United States v. Garcia, 509 F. App’x
40, 42-43 (2d Cir. 2013) (noting that the Second Circuit ‘has never held that the
‘prosecution team’ includes cooperating witnesses’); Graham, 484 F.3d at 417
(‘Graham argues that the Government exercised effective control over the evidence
because Allen was a cooperating witness. Neither the case law nor the facts of this
case support this argument.”); United States v. Meregildo, 920 F. Supp. 2d 434, 444-
45 (S.D.N.Y. 2013) (concluding that cooperating witness was not a member of the
prosecution team); [United States v. Salahuddin, No. 10-104, 2012 U.S. Dist. LEXIS
100296, 2012 WL 2952436, at *24 (D.N.J. July 19, 2012)] (rejecting the defendant’s
claim that the Government was charged with the knowledge of its cooperating
witness and stating that the defendant failed to ‘offer any support that the
Government can be charged with all knowledge possessed by a cooperating
witness’); United States v. Abdulwahab, No. 10-248, 2011 U.S. Dist. LEXIS 108529,
2011 WL 4434236, at *7 (E.D. Va. Sept. 22, 2011) (‘The United States has no duty
under Brady to investigate evidence that is under the control of a cooperating
witness.”); United States v. Smith, No. 08-31, 2011 U.S. Dist. LEXIS 63056, 2011
WL 2416804, at *4 (E.D. Ky. June 13, 2011) (‘the information in question was in
the ‘possession,’ for lack of a better word, of its cooperating witness - not one of the
prosecution’s own agents. For this reason, the Court is not persuaded that this is an
instance where the United States willfully ignored information which it would
otherwise have been required to disclose under Brady . . . ."); United States v.
MecCall, No. 00-0505, 2009 U.S. Dist. LEXIS 113205, 2009 WL 4016616, at *1
(N.D. Cal. Nov. 18, 2009) (declining to extend the prosecutor's duty to learn of any
favorable evidence known to police investigators and government agents to include
cooperating witnesses); ¢f. United States v. Cocchiola, 358 F. App'x 376, 381 (3d
Cir. 2009) (‘the requirement that the Government disclose the material evidence in
its possession is fundamentally different from placing an affirmative obligation on
prosecutors to ferret out any potentially exculpatory evidence.’); United States v.
Harry, 927 F. Supp. 2d 1185, 1210 (D.N.M. 2013} (*A prosecutor does not have a
duty to obtain evidence from third parties.’); United States v. Lujan, 530 F. Supp. 2d
1224, 1231 (D.N.M. 2008) (‘neither does the government have an affirmative duty

(continued . . .)
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Furthermore, the record does not reflect, and the military judge did not find,
that Mrs. MS or MS were effectively government agents. In our view, nothing in
this case gives us reason to merge the prosecuting sovereign United States and a
cooperating witness and treat the two as one. Given the facts, MS and Mrs. MS
cooperated with the trial counsel, but did not become agents of the trial counsel.

Thus, the “box,” and the evidence within it such as the note documenting the
. recantation and the emails, were outside the possession and knowledge of the
government. The trial counsel did not have a duty to search a “box” belonging to
third party cooperating witnesses for excunlpatory information. The military judge
abused his discretion to the extent that he believed that the trial counsel had such a
duty.

3. Mrs. MS’s Mental Health Records

We find no abuse of discretion from the military judge regarding Mrs. MS’s
mental health records. Although we might read the record differently, compare
Article 62 with Article 66, we agree with the military judge that the trial counsel
should have inquired further into Mrs. MS’s mental health records, including the
fact that she was receiving therapy after referral of charges, when the military judge
ordered the records produced for an in camera review.

4. The Denial of Production of Ms. LE

Although the military judge did not expressly state that the government
violated a duty by declining to produce Ms. LE as a witness for the defense, it
appears that he considered this failure in dismissing the charges.!" The military
judge did not find that the government refused to produce Ms. LE out of bad faith or
some other improper purpose. It is clear from the motions that Ms. LE’s parents
refused to have Ms. LE interviewed and that accordingly no investigator or counsel
had interviewed her before the first continuance. The military judge ordered her to
be forensically interviewed, and that recording of the interview was served on the
defense, albeit slowly, before the second trial date. It is clear from the record that

(... continued)

under Brady to seck out information that is not in its or its agents’ possession.”).”
United States v. Munchak, NO. 3:CR-10-75, 2014 U.S. Dist. LEXIS 98032, *47-*50
(M.D. Penn. July 17, 2014).

" The production of witnesses, strictly speaking, is not a question of discovery, but
of production. As such, production of witnesses is governed by R.C.M. 703 instead
of R.C.M. 701.
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the defense only requested Ms. LE as a witness after receiving the forensic
interview. It is equally clear from the record that the government was going to
produce Ms. LE for trial in response to that request.’”” We fail to see how a military
judge could reasonably have found a discovery or production violation here.

5. Failure to Preserve Evidence

The military judge also noted the trial counsel’s failure to preserve evidence.
We first note that most of this evidence involved items either outside the possession
and control of the government (such as the “box™) or evidence that the accused
eventually received (such as the plastic banana). Furthermore, the Supreme Court
has required a showing of bad faith when examining instances of failure to preserve
evidence. See Arizona v. Youngblood, 488 U.S. 51, 58 (1988) (“We therefore hold
that unless a criminal defendant can show bad faith on the part of police, failure to
preserve potentially useful evidence does not constitute a denial of due process of
law.”). The military judge made no such finding of bad faith here. With no finding
of bad faith, and all potentially exculpatory evidence now in the possession of the
accused, we find neither a due process violation nor a violation of military discovery
or production rules given the trial counsel’s failure to preserve evidence.

6. Totality of the Circumstances

We have considered the discovery and production issues “collectively, not
item by item.” Kyles, 514 U.S. at 436. Although we have cited federal cases
applying Brady, we are cognizant that our statutory and executive guidance is
broader than Brady. United States v. Trigueros, 69 M.J. 604, 609 (Army Ct. Crim.
App. 2010). However, in our view, a trial counsel’s duty in the military justice
system to seek exculpatory information from a non-governmental third party, such as
a cooperating witness, is the same as a prosecutor’s duty in the federal system.

Nothing in this opinion limits trial counsel from seeking exculpatory evidence
from all sources throughout preparation for trial. We encourage such best practices.
Nonetheless, we conclude that measuring due diligence in the context of non-
governmental third parties is difficult and fraught with concerns. A trial counsel, as
agent of the government, has a clear duty to find exculpatory evidence in
government files. See Williams, 50 M.J. at 439-41. That duty, however, does not

12 The record supports the military judge’s finding that the government denied
production of Ms. LE in the context of the first continuance request. However, the
defense never formally requested production of Ms. LE as a witness until after
receiving the recording of the interview.
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extend to evidence in the possession of interested third parties and that the trial
counsel does not know exists.

7. The Remedy of Dismissal

Ultimately, we conclude that the military judge abused his discretion by
dismissing the charges and specifications with prejudice. He clearly misjudged the
scope and magnitude of the discovery issues in this case. The military judge was in
an unenviable position. Multiple times before three distinct trial dates, potentially
exculpatory evidence arose which could aid the accused in his defense. However,
this potentially exculpatory evidence, such as items from the “box,” mostly arose
from non-governmental third parties.

In short, it appears that the discovery issues involving the “box,” the plastic
banana, and Ms. LE have been resolved. The accused is in possession of
significantly more potentially exculpatory evidence than when the case was
originally docketed. We must balance this gain of potentially exculpatory evidence
against the prejudices articulated by the military judge. It is true that a key defense
witness, Dr K., has died. It is clear from the record that Dr. K could potentially
impeach both MS and Mrs. MS. We do not discount the potential probative power of
impeachment evidence. The military judge can force the government to stipulate,
either by fact or expected testimony, to Dr. K’s impeachment evidence. The military
judge also noted that the accused has been “suffering under significant restrictions
that serve no legitimate [g]lovernment objective in [this] case.” The military judge
has significant authority to remedy any pretrial punishment, should the matter be
litigated. See UCMI art. 13 (prohibiting pretrial punishment). We are also
cognizant of the personal and professional setbacks against the accused, which the
military judge articulated as an example of the prejudice in this case. However,
those setbacks must be balanced against the accused’s acquisition of potential
exculpatory evidence.

We are left with a definite and firm conviction that dismissal with prejudice is
not amongst the reasonable range of remedies for a military judge in this case. This
case has not been a model of pretrial discovery and production. The government
should have better responded to discovery requests and orders from the military
judge, and the government failed to produce some defense witnesses for trial.'?
Although not required to do so, the trial counsel could have asked to personally
inspect the “box” in February 2013, so that he could better investigate his case. By
doing so, he would have discovered the evidence that only became known to the
parties later. He would have then had a duty to disclose that evidence once he

I3 The military judge made no ruling on prosecutorial misconduct, and neither do we.
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became aware of it. However, not all shortcomings are the government’s
responsibility. The military judge clearly erred when he ruled that the “box™ of
evidence and the exculpatory emails and note documenting the recantation within it
were discoverable under R.C.M. 701(a)(6).

Thus, dismissal, which is a “disfavored sanction,” see United States v. Rogers,
751 F.2d 1074, 1076-77 (9th Cir. 1985), is not a reasonable remedy in this case. As
one federal circuit court remarked, “we conclude that dismissal for a Brady violation
may be appropriate in cases of deliberate misconduct because those cases call for
penalties which are not only corrective but are also highly deterrent. Deliberate
misconduct is targeted for extra deterrence because we expect willful misbehavior to
be the most effectively deterred by enhanced penalties.” Virgin Islands v. Fahie,
419 F.3d 249, 254-55 (3rd Cir. 2005). Here, the military judge did not make a
specific finding as to whether trial counsel engaged in willful misconduct. See
United States v. Quinn, 537 F. Supp. 2d 99, 110 (D.D.C. 2005) (“the government
cannot shield itself from its Brady obligations by willful ignorance or failure to
investigate.”). Without a finding of wiliful ignorance, willful suppression, or other
misconduct from the military judge, we cannot conclude that dismissal with
prejudice is a reasonable remedy.

In conclusion, we find that the military judge abused his discretion in
dismissing the charges and specifications with prejudice where he relied on an
erroneous view of aspects of applicable discovery law and the defense eventually
came into possession of all of the known information they were seeking. We vacate
the military judge’s ruling dismissing the charges and specifications with prejudice
and remand this case for proceedings not inconsistent with this opinion.

CONCLUSION
The government’s appeal under Article 62 is GRANTED. The military
judge’s 20 May 2014 ruling is VACATED. The record of trial is returned to the

military judge for proceedings not inconsistent with this opinion.

Judge CAMPANELLA and Judge CELTNIEKS concur.
FOR THE COURT:

el

MALCOLM H. SQUIRES, JR.
Clerk of Court
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I Military Judge’s Rul;;lg
(App. Ex. XLIX)

Army Court’s Opinion
(Appendix A)

]

“The court has no way of
ascertaining if the printed
documents comprise everything
that was stored on the thumb
drive, or if the first and
second thumb drives were mirror
images of one another, or if
there were only two thumb
drives.” (para. 290).

The first thumb drive “had been

destroyed because it was

“[D]efense eventually came into
possession of all the known
information they were seeking.”

{(p. 22).

“[Military Judge]l did not find
a suppression of evidence.” (p.

17).

“All potentially exculpatory
evidence [is] now in the

possession of the accused.” (p.

availlable.” (para. 38).

“Dr., Krieg has tragically died

§of cancer.” (para. 38).

“Dr. Krieg was not deposed.

and was available to testify

connected to the 1AD domain.” 20) .
{para. 20(c)).
“[Dr. Krieg’s notes are not “[Military Judge] did not find

a suppression of evidence.” (p.

17).

“[Djefense eventually came into
possession of all the known
information they were seeking.”

(p. 22).




Military Judge’s Ruling
(App. Ex. XLIX)

Army“aourt’s Opinion
(Appendix A)

for the first two trial dates.”

(para. 38).

“All potentially exculpatory
evidence [is] now in the
possession of the accused.” (p.

20) .

“The government refused to
produce a material witness and
alleged victim, [Miss LRE].”

(p. 9).

“[Military Judge] did noct find
a suppression of evidence.” (p.

17,

“Captain Jones testified that
he became aware of the "box" of
evidence in late February or
early March 2013.” (para. 7}.
“Captain Jones never disclosed
to defense that there was a
"box" of evidence being held by
Mrs. MS.” (para. B).

“Captain Jones never went
through the box to make sure he
had everything.”

(para. 13).

“The trial counsel disclosed
the evidence in the
government’s possession
relating to the box.” (p. 17).
“The trial counsel disclosed

what he knew.” (p. 17).




Military Judge’s Ruling
(App. Ex. XLIX)

Army Court’s Opinion
(Appendix A)

“The almost complete abdication
of discovery duties calls
into guestion whether the
accused can ever receive a fair
trial give the evidence that
has already been lost,
unaccounted for, or left to the
devices of an interested
party.” {(p. 9}.

“The discovery violations have
been continual and egregiocus.”

(p. 8).

“[Military Judge] clearly
misjudged the scope and
magnitude of discovery issues
in this case.” {(p. 21}.
“ID]efense eventually came into
possession of all the known
information they were seeking.”

{(p. 22).
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judge, magistrate, or other official has an affirmative responsibility
to accord the absent party just comsideration. The lawyer for the
represented party has the cormrelative duty to make disclosures of
material facts known to the lawyer and that the lawyer reasonably
believes are necessary to an informed decision.

CROSS REFERENCES:

Rule 1.2 Scope of Representation

Rule 1.6 Confidentiality of Information

Rule 3.1 Meritorious Claims and Contentions

Rule 3.4 Fairness to Opposing Party and Counsel
Rule 3.8 Special Responsibilities of a Trial - Counsel
Rule 4.1 Truthfulness in Statements to Others

Rule 8.4 Misconduct

Rule 8.5 Jurisdiction

RULE 3.4 Fairness to Opposing Party and Counsel
A lawyer shall not:

{a) unlawfully obstruct another party’s access to evidence or un-
lawfully alter, destroy, or conceal a document or other material
having potential evidentiary value. A lawyer shall not counsel or
assist another person to do any such act;

(b) falsify evidence, counsel or assist a witness to testify falsely,
or offer an inducement to a witness that is prohibited by law;

{c) knowingly disobey an obligation to an opposing party and
counsel under the rules of a tribunal, except for an open refusal
based on an assertion that no valid obligation exists;

{(d) in pretrial procedure, make a frivolous discovery request or
fail to make reasonably diligent effort to comply with a legally
proper discovery request by an opposing party;

{e) in trial, allude to any matter that the lawyer does not reasona-
bly believe is relevant or that will not be supported by admissible
evidence, assert personal knowledge of facts in issue except when
testifying as a witness, or state a personal opinion as to the justness
of a cause, the credibility of a witness, the culpability of a civil
litigant, or the guili or innocence of an accused; or

{1 request a person other than a client to refrain from voluntarily
giving relevant information to another party unless:

(1) the person is a relative or an employee or other agent of a
client; and

(2) the lawyer reasonably believes that the person’s interests will
not be adversely affected by refraining from giving such
information.

COMMENT:

The procedure of the adversary system contemplates that the
evidence in a case is to be marshalled competitively by the contend-
ing parties. Fair competition in the adversary system is secured by
prohibitions against destruction or concealment of evidence, im-
properly influencing witnesses, obstructive tactics in discovery pro-
cedure, and the like.

Documents and other items of evidence are ofien essential to
establish a claim or defense. Subject to evidentiary privileges, the
right of an opposing party, including the Government, to obtain
evidence through discovery or subpoena is an important procedural
right. The exercise of that right can be frustrated if relevant material
is altered, concealed, or destroyed. Applicable law in many jurisdic-
tions, including the UCMIJ, makes it an offense to destroy material
for purpose of impairing its availability in a pending proceeding or
onc whose commencement can be foreseen. Falsifying evidence is
also a criminal offense. Paragraph (a) applies to evidentiary material
generally, including computerized information.

A lawyer who receives (i.e., in the lawyer’s possession) an item
of physical evidence implicating the client in eriminal conduct shall
disclose the location of or shall deliver that item to proper authori-
ties when required by law or court order. Thus, if a lawyer receives
contraband, the lawyer has no legal right to possess it and must

always surrender it to lawful authorities. If a lawyer receives stolen
property, the lawyer must surrender it to the owner or lawful author-
ity to avoid violating the law. The appropriate disposition of such
physical evidence is a proper subject to discuss confidentially with a
supervisory attorney. When a client informs the lawyer about the
existence of material having potential evidentiary value adverse to
the client or when the client presents but does not relinquish posses-
sion of such material to the lawyer, the lawyer should inform the
client of the lawyer’s legal and ethical obligations regarding evi-
dence. Frequently, the best course for the lawyer is to refrain from
either taking possession of such material or advising the client as fo
what course of action should be taken regarding it. See Rules 1.6
and 1.7. If a lawyer discloses the location of or delivers an item of
physical evidence to proper authorities, such action should be done
in the way best designed to protect the client’s interest. The lawyer
should consider methods of return or disclosure which best protect
(a) the client’s identity; (b} the client’s words concerning the itemn;
(c) other confidential information; and (d) the client’s privilege
against self-incrimination.

Neither a lawyer acting as a victim/witness liaison nor another
person appointed by a lawyer to be a victim/witness lizison unlaw-
fully obstructs another party’s access to evidence or to material
having potential evidentiary value by performing victim/witness Hai-
son dutics in accordance with Army regulation. For example, a
victim/witness liaison, upon the request of a victim or witness, may
require trial counsel and defense counsel to coordinate with the
victim/witness liaison for interviews of a victim of or witness to the
crime which forms the basis of a court-martial.

With regard to paragraph (b), it is not improper to pay a witness’
expenses or to compensate an expert witness on terms permitted by
law, The comumon law rule in most jurisdictions is that it is im-
proper to pay an occurrence witness any fee for testifying and that it
is improper to pay an expert witness a contingent fee.

With regard to paragraph (c), a “rule of a tribunal”includes Rule
6{e) of the Federal Rules of Criminal Procedure governing discus-
sion of grand jury testimony.

Paragraph (f) permits a lawyer to advise relatives, employees, or
other agents of a clent to refrain from giving information to another
party, for such persons may identify their interests with those of the
client. See also Rule 4.2.

CROSS REFERENCES:

Rule 1.2 Scope of Representation

Rule 1.6 Confidentiality of Information

Rule 1.7 Conflict of Interest: General Rule

Rule 3.3 Candor Toward the Tribunal

Rule 4.1 Truthfilness in Statements to Others

Rule 4.2 Communtcation with Person Represented by Counsel
Rule 4.4 Respecting Rights of Third Persons

Rule 5.2 Responsibilities of a Subordinate Lawyer

Rule 5.4 Professional Independence of a Lawyer

RULE 3.5 Impartiality and Decorum of the Tribunal.

A lawyer shall not:

{a) seek to influence a judge, court member, member of a tribu-
nal, prospective court member or member of a tribunal, or other
official by means prohibited by law;

(b) communicate ex parte with such a person except as permitted
by law; or

{c) engage in conduct intended to disrupt a tribunal.

COMMENT:

Many forms of improper influence upon a tribunal are proscribed
by criminal law. Others are specified in the ABA Code of Judicial
Conduct, with which an advocate should be familiar. A lawyer is
required to avoid contributing to a violation of such provisions.

The advocate’s function is to present evidence and argument so
that the cause may be decided according to law. Refraining from
abusive or obstreperous conduct is a corollary of the advocate’s
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COMMENT:

Combining the roles of advocate and witness can prejudice the
opposing party and can involve a conflict of interest between the
lawyer and client.

The opposing party has proper objection where the combination
of roles may prejudice that party’s rights in the litigation. A witness
is required to testify on the basis of personal knowledge, while an
advocate is expected to explain and comment on evidence given by
others. It may not be clear whether a statement by an advecate-
witness should be taken as proof or as an analysis of the proof.

Rule 3.7(a)(1) recognizes that if the testimony will be uncontes-
ted, the ambiguitics in the dual role are purely theoretical. Rule
3.7(2)(2) recognizes that where the testimony concemns the extent
and quality of legal services rendered in the action in which the
testimony is offered, permitting the lawyers to testify avoids the
need for a second trial with new counsel to resolve that issue.
Moreover, in such a sitvation the judge has firsthand knowledge of
the matter in issue; hence, there is less dependence on the adversary
process to test the credibility of the testimony.

Apart from these two exceptions, Rule 3.7(a)(3) recognizes that a
balancing is required between the interests of the client and those of
the opposing party. Whether the opposing party is likely to suffer
prejudice depends on the nature of the case, the importance and
probable tenor of the lawyer’s testimony, and the probability that
the lawver’s testimony will conflict with that of other witnesses.
Even if there is risk of such prejudice, in determining whether the
lawyer should be disqualified due regard must be given to the effect
of disqualification on the lawyer’s client. It is relevant that one or
both parties could reasonably foresee that the lawyer would proba-
bly be a witness.

Whether the combination of roles involves an improper conflict
of interest with respect to the client is determined by Rule 1.7 or
1.9. For example, if there is likely to be substantial conflict between
the testimony of the clent and that of the lawyer the representation
is improper. The problem can arise whether the lawyer is called as a
witness on behalf of the client or is called by the opposing party.
Determining whether or not such a conflict exists is primarily the
responsibility of the lawyer involved. See Comment to Rule 1.7.

CROSS REFERENCES:

Rule 1.6 Confidentiality of Information

Rule 1.7 Conflict of Interest: General Rule

Rule 1.9 Conflict of Interest: Former Client

Rule 3.4 Faimess to Opposing Party and Counsel

RULE 3.8 Special Responsibilities of a Trial Counsel

A trial counsel shall:

fa) recommend to the convening authority that any charge or
specification not warranted by the evidence be withdrawn;

(b) make reasonable efforts to assure that the accused has been
advised of the right to, and the procedure for obtaining, counsel and
has been given reasonable opportunity to obtain counsel;

{c) not seek to obtain from an unrepresented accused a waiver of
important pretrial rights;

(d) make timely disclosure to the defense of all evidence or
information known to the lawyer that tends to negate the guilt of the
accused or mitigates the offense, and, in connection with sentencing,
disclose to the defense all umprivileged mitigating information
known to the lawyer, except when the lawyer is relieved of this
responsibility by a protective order or regulation; and

fe) exercise reasonable care to prevent investigators, law enforce-
ment personnel, employees, or other persons assisting or associated
with the lawyer in a criminal case from making an exira judicial
statement that the trial counsel would be prohibited from making
under Rule 3.6.

COMMENT:
A trial counsel is not simply an advocate but is responsible to see

that the accused is accorded procedural justice and that guilt is
decided upon the basis of sufficient evidence. See also Rule 3.3(d),
governing ex parte proceedings. Applicable law may require other
measures by the trial counsel and knowing disregard of those obli-
gations or a systematic abuse of prosecutorial discretion could con-
stitute a violation of Rule 8.4.

Rule 3.8(c) does not apply to an accused appearing pro se with
the approval of the tribunal. Nor does it forbid the lawful question-
ing of a suspect who has knowingly waived the rights to counsel
and to remain silent.

The exception in Rule 3.8(d) recognizes that a trial counsel may
seek an appropriate protective order from the tribunal if disclosures
of information to the defense could result in substantial harm to an
individual or organization or to the public interest. This exception
also recognizes that applicable regulations may proscribe the disclo-
sure of certain information without proper authorization.

A trial counsel may comply with Rule 3.8(e) in a number of
ways. These include personally informing others of the lawyer’s
obligations under Rule 3.6, conducting training of law enforcement
personnel, and appropriately supervising the activities of personnel
assisting the trial counsel.

CROSS REFERENCES:

Rule 1.11 Successive Government and Private Employment
Rule 3.1 Meritorious Claims and Contentions

Rule 3.3 Candor Toward the Tribunal

Rule 3.4 Fairness To Opposing Party and Counsel

Rule 3.5 Impartiality and Decorum of the Tribunal

Rule 3.6 Trial Publicity

Rule 3.9 Advocate in Nonadjudicative Proceedings

Rule 4.4 Respect for the Rights of Third Persons

Rule 5.4 Professional Independence of a Lawyer

RULE 3.9 Advocate in Nonadjudicative Proceedings

A lawyer representing a client before a legislative or administra-
tive tribunal in a nonadjudicative proceeding shall disclose that the
appearance is in a representative capacity and shall conform to the
provisions of- Rules 3.3(a)-(c), 3.4(a)-(c), and 3.5.

COMMENT:

In representation before bodies such as legislatures, municipal
councils, and executive and administrative agencies acting in a
rulemaking or policy-making capacity, lawyers present facts, formu-
late issues and advance argument in the matters under consideration.
The decision-making body, like a court, should be able to rely on
the integrity of the submissions made to it. A lawyer appearing
before such a body should deal with the tribunal honestly and in
conformity with applicable rules of procedure.

Lawyers have no exclusive right to appear before nonadjudicative
bodies. The requirements of this Rule therefore may subject lawyers
to regulations inapplicable to advocates who are not lawyers. How-
ever, legislatures and administrative agencies have a right to expect
lawyers to deal with them as they deal with courts.

CROSS REFERENCES:

Rule 1.1 Competence

Rule 1.6 Confidentiality of Information

Rule 3.3 Candor Toward the Tribunal

Rule 3.4 Fairness to the Opposing Party or Counsel
Rule 3.5 Impartiality and Decorum of the Tribunal
Rule 4.1 Truthfulness in Statements to Others

Rule 5.4 Professional Independence of the Lawyer
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