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IN THE UNITED STATES COURT OF APPEALS

FOR THE ARMED FORCES
UNITETD STATES, BRIEF ON BEHALF CF APPELLER
Appellee

V. Crim. App. Dkt. No. 20110057

Specialist (E-4) USCA Dkt. No. 14~0289/AR

JORDAN M. PETERS,

United States Army,
Appellant

e e Mt et et et e e

TO THE JUDGES OF THE UNITED STATES COURT OF AFPPEALS
FOR THE ARMED FORCES:

Granted Issue

WHETHER THE MILITARY JUDGE ERRED IN DENYING

THE IMPLIED BIAS CHALLENGE AGAINST LTC JC,

IN LIGHT OF ILTC JC'S PROFESSIONAL

RELATIONSHIPS WITH THE TRIAL COUNSEL,

SPECIAL COURT-MARTIAL CONVENING AUTHORITY,

AND THE INVESTIGATING OFFICER.

Statement of Statutory Jurisdiction
The United States Army Court of Criminal Appeals (Army

Court) reviewed this case pursuant to Article 66(b), Uniform
Code of Military Justice (UCMJ), 10 U.3.C. § 866 (b) (2012).L
This Honorable Court has jurisdiction in “all cases reviewed by
& Court of Criminal Appeals in which, upon petition of the
accused and on good cause shown, the Court of Appeals for the

Armed Forces has granted a review.”?

! Joint Appendix (JA) 1-5.
2 Article 67(a)(3), UCMJ, 10 U.S.C. § 867(=a){3)(2012).
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Statement of the Case

A military judge sitting as a general court-martial
convicted appellant, pursuant to his plea, <of drunken operation
of a vehicle in violation of Article 111, UCMJ.® A panel
composed of officer and enlisted members convicted appellant,
contrary to his pleas, ¢f causing injury by the drunken
cperation of a vehicle, two specifications of inveoluntary
manslaughter, and aggravated assault with a means likely to
produce death or grievous bodily harm in violation of Articles
111, 119, and 128, UCMJ." The panel sentenced appellant to be
recduced to the grade of E-1, to forfeit all pa? and allowances,
to be confined for ten years, and to be discharged from the

> The convening authority

service with a bad-conduct discharge.
credited appellant with four days of confinement against the
adjudged sentence.to confinement, approved nine.years and six
menths of the confinement, and approved the remainder of the
sentence as adjudged.6

On October 28, 2013, the Army Court affirmed the findings

and sentence.’ On June 3, 2014, this Honorable Court granted

review.

(JA 30); Supplemental Joint Appendix (SJA) 22.
(JA 30, 174).

(JA 187).

(Jh 188) .

(JA 4).
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Summéry of Argument

The military judge properly denied the defense challenge
for cause against Lieutenant Colonel (LTC) JC. The military
Judge considered implied bias, discussed the liberal grant
mandate, and placed his reasoning con the record and should be
afforded deference acceordingly. The chjective cbhserver watching
LTC JC’'s demeanor during voir dire would coﬁclude, just as the
military judge did, that LTC JC presented forthcoming and
truthful answérs. This allays any concerns with bias or implied
bias based on LTC’s professional relationships with the trial
counsel, Special Court-Martial convening authority, and Article
32 investigating officer or his limited knowledge of the case
prior to trial.

The grounds for challenge, both individually and
cumulatively, do not present a compelling case for excusal of
LTC JC. An objective observer knowledgeable in the military
.justice system, ccnsidering LTC JC’s candor, truthful answers
during veoir dire, and affirmation of impartiality, would not
find implied bias. |

Statement of Facts
After assembling the ccuri, the mi;itary judge gave

preliminary instructions tc the panel members.’ He specifically

8 {JA 33-43).



told the members that they “must determine whether the accused
is guilty or not guilty based sclely upon the evidence presented

!Ig
.

[ in cocurt He told them to keep an open mind until

all the evidence had been presented and that they “must
impartially hear t[hat] evidence.”!®
The military judge listed several grounds for chalienge of

! He told the members that being excused from a case

a member.t
casts no adverse reflection on that individual.? Each member
indicated, after reading the charges and specifications on the
flyer, that he or she could give the accused a fair trial.®?
Lieutenant Colonel JC indicated that he had some knowledge
of the facts in the case but stated that he would look at the
evidence ?resented at trial and make a recommendation bésed upon

¥ lieutenant Colonel JC understood the

that evidence.
sericusness of the court-martial and he thought that he was
unbiased and totally impartial.’

Trial counsel, defense counsel, and the military Jjudge

conducted individual voir dire of LTC JC.** The Army Court found

$ (JA 34-35).
WoyJga 35, 37).
B Ja 36-37).
2 4Ja 37,
3O(JA 47-48).
4 o(JA 48, 91.

(JB 913},

(JA 2, 79-97)

15
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that the “broad voir dire cf LTC JC” resulted in “a fully
developed record.”*’
A. Trial Counsel
In response to the trial counsel’s ingquiry, LTC JC

explained the nature of his interactions with the trial counsel:

[Wle've worked together for about a year and

you have either come down and trained troop

commanders on the brigade's legal SOP.

You've come out and worked with the sguadron-

to teach rules of engagement before we have

-- while conducting platocn and troop lanes

and then, you have also advised me, as a

cormmander, on cases specific to this

squadron as I consider legal action and

options when dealing with issues internal to

1/10 cav.'®

Lieutenant Colonel JC disagreed with the defense counsel

who characterized the extent of this work with the trial counsel
as “at great length.”'® Lieutenant Colonel JC clarified that
they “both served in the same brigade combat team for about a
year . . . .”?® The trial counsel advised LTC JC a dozen times
or about once a month.?’ Lieutenant Colonel JC had a

conversation with the trial counsel about another matter the

night prior to trial.?® The trial counsel and LTC JC never

oga 4y,
¥ c1a 80).
** (JA 84-85%.
2 ¢Jn 85).
lJn 85).
22 (Jh 85).



discussed appellant’s case.”®> Lieutenant Colonel JC trusted the
trial counsel’s legal advice, fcund him “credibkle,” and thought
he did good work.??

Lieutenant Colonel JC stated that “[o]ur relationship will

not affect my ability to be fair and impartial in this case.”?®

He specificaliy affirmed that “[i]lt will not bias me . 728
B. Brigade Commander
Colonel K, the brigade commander, served as LTC JC's
supervisor and rater.?’ When prompted by defense ccounsel, LTC JC
recalled a situation where he had no apprehension in disagreeing
with Colonel K's judgment.®® Colonel K proposed releasing the
unit’s high risk soldier list to individuals working on Charge
of Quarters, but LTC JC thought this would lead to the negative
outcome of the list being publicized throughout the brigade.?®
Lieutenant Colonel JC stated that his relationship with

Colonel K would not affect his ability to be fair and

impartial.30 It would not bias him in any way.’" Lieutenant

3 JA 92, 94).

24 (JB 86).
25 (JA B0Y.
2% (JA 80).
(IR 80}
2 (Jn 87%.
2 oJn 87y,
3oga 81)
3 oJa 81y



Colonel JC affirmed that he would look at the evidence and make
a decision based on the evidence alone.”
C. Article 32 Investigating Officer

Lieuvtenant Colonel JC volunteered that he supervised the
Article 32 investigating officer.”® He “wanted to be totally
transparent . . .” with his relationship to Major (MAJ) PK.>? He
did not recall that MAJ PK served as the investigating officer
until the trial counsel read MAJ PK’s name.’”

Lieutenant Colonel JC never learned the results or any
other portion of the Article 32 invéstigation conducted by MAJ
PK.*® Lieutenant Colonel JC supervised MAJ PK to ensure that he
made the investigation a top priority, ccmpleted it in a timely
manner, and did not have other tasks getting in the way.>
D. Summary of incident on the blotter

Lieutenant Colonel JC saw a blotter entry on the incident
and may have seen a Serious Incident Report or heard about it in

*®  He explained that he did “not place a lot of

the news.
credibility on the initial report . . .” because “they are not

all inclusive and do not paint an accurate picture of all the

¥ (Ja 81).
* (JE 88-89).
3 3n 89y .
35 (Jn 88, 94).
% (JA 88, 95}.
7 (Jn 96).
¥ (g 82, B4).



circumstances surrcunding the incident.”?® He had “no actual
knowledge of the evidence cor of the witnesses or the victims

Y Iieutenant Colonel JC assured the

.M in appellant’s case.®
court that his limited knowledge of the case would not affect
his ability to be fair and impartial.41
E. The military judge’s ruling

The military judge found that LTC JC “disagrees with [COL
K] on occasion and is able to do so when necessary . . . .”7%% He
also found that LTC JC probkably understcod that even though

“Colonel K[] has referred charges to trial [it] dcesn't mean

that Colonel KIj-has made a decision one way or the dther about
the accused's guilt or innocence. ...”*

The military judge noted that LTC JC “knows the trial
counsel . . .” but that “a professional relationship which is
common in courts-martial cases . . .” does not indicate bias.*
The relationship had “no bearing” on LTC JC’s service on the
panel.45

Ls to the investigating officer, the military Jjudge found

that LTC JC never discussed the facts or recommendation with MAJ

39
a0
41

(JA 82).
(JA 83).
(JA 83).
2 Ja 3, 128).
€ 4JR 3, 128).
“ogn 128).

{

5 ¢Ja 3, 128-29).



K.46

The information known by LTC JC pricr te trial amounted to
what other commanders in his position would generally know and
it did not cause him to form an opinicn about the case.

The military judge found that LTC JC’s hesitation in
answering a guestion shows “serious reflection” and supports his
“credibility with respect to his answer.”*® “He actually thought

49

about that answer before answering the gquestion. The court’s

observations of LTC JC indicated “that he was being a very
straight forward and forthcoming individual about what he knows

about this case and about whether he can be an impartial panel

750

member. The military judge explained implied bias: it “exists

if an objective observer would have a substantial doubt about

#51 The military

the fairness of this court-martial proceeding.
judge then found “that an objective observer who heard Colonel
[JC] and saw Colonel [JC] responding to the guestions of counsel
would not have any reason to doubt his impartiality in this

case.”® In reaching this finding, the military judge considered

the liberal grant mandate both for actual and implied bias._53

The military judge reiterated that he could not “say enough

about how [he] believe[s] that [LTC JC's] demeancr, his

€ (JA 3-4, 130-31).
TygA 4, 131).

1 yon 4, 129).

49 (JA 4, 129).
ToTR 129 .

1oga 130).

2 (JA 130).

S ogno2, 130).



thoughtful answer to the gquestions that were asked indicate

that he is truthful and that he can be an impartial panel
member in this case.””
F. The Army Court’s ruling

The Army Court found that “[tlhe military judge made

extensive findings of fact, applied the liberal grant mandate,
and employed the proper test for determining whether LTC JC
55

should be challenged for cause based con implied bkias. Giving

A

the military judge proper deference, the Army Court found “no

basis to disturb the military judge’s denial of the challenge
for cause against LTC JC for implied bias.”®
Those additicnal facts necessary for disposition of the
specified issue are contained in the argument below.
Standard of Review
This court reviews challenges for cause based on implied
bias “less deferential[ly} than abuse of discrefion, but more

737 When a military judge

deferentiallly] than de novo review.
addresses the concept of implied bias on the record, he is

entitled to greater deference than a military judge who dces

not.>®

M o(ga 130).
5 (Ja a4y,
5 ogn 4y,

°! United States v. Moreno, 63 M.J. 129, 134 (C.A.A.F. 2006) (citing United

States v. Armstrong, 54 M.J. 51, 54 (C.A.A.F. 2000)).
" United States v. Hollings, 65 M.J. 116, 119 (C.A.A.F. 2007).

10



Law and Argument

Rule for Courts-Martial [hereinafter R.C.M.] 912(£} (1) (N)
reguires a panel member to be excused when it is “in the
interest ¢f having the court-martial free from substantial doubt
as to legality, fairness, and impartiality.” ™'This rule
encompasses challenges based upoﬁ both actual and implied
bias.’”>®
A. Standard for implied bias

Implied bias exists when, despite the panel member’s
disclaimer of actual bias, most people in the same position
would nevertheless be biased.®® Other thén those duty positions
specifically listed in R.C.M. 812(f) (1), a panel member is not
per se disgualified because of his or her duty position or
military specialty.@ Instead, challenges for implied bias are
evaluated based on the totality of the circumstances.®

The test for determining a challenge for implied bias is
cbjective, viewed through the eyes of the public.® This inquiry
takes into account that “[t]lhe hypothetical ‘public’ is assumed

64

to be familiar with the military Jjustice system. The general

°® United States v. Bagstad, 68 M.J. 460, 462 (C.A.A.F. 2010) (quoting United
States v. Elfayoumi, 66 M.J. 354, 356 (C.A.A.F. 2008)}.

® United States v. Napolitano, 53 M.J. 162, 167 (C.A.A.F. 2000) (citing
United States v. Schlamer, %2 M.J. 80, 93 (C.A.A.F. 1999)).

8! United States v. Daulton, 45 M.J. 212, 217 (C.AB.A.F. 1996).

% pnited States v. Strand, 5% M.J. 455, 459 (C.A.A.F. 2004).

8 United States v. Clay, 64 M.J. 274, 276 {(C.A.A.F. 2007).

% Bagstad, 68 M.J. at 462.

11



focus of the inquiry is “‘on the perception or appearance of
fairness of the military justice system.”®

When considering challenges for implied pkias, "military
judges are enjoined to be liberal in granting defense challenges
for cause.”%® However, when there is no actual bkias, “implied

787  w[llhere a military judge

bias should be invoked rarely.
considers a challenge based on implied bias, recognizes his duty
to liberally grant defense challenges, and places his reasoning
on the record, instances in which the military judge's exercise
of discretion will be reversed will indeed be rare.”®®
The "tone, content, and sincerity of [a] member's

responses" are important_in making an informed ruling on an
implied bias challenge.®® “[W]hat might appear a close case on a
cold appellate reccrd, might not appear so tlose when presented
from the vantage point of a military judge observing members in

person . . . .”"7° The military judge “is in the best position to

judge the sincerity and truthfulness of the challenged member’ s

8 sSchlamer, 52 M.J. at 93 (quoting United States v. Dale, 42 M.J. 384, 2386
(C.AVAVF. 1995)).

8 Clay, 64 M.J. at 276 (citing Moreno, 63 M.J. at 134).

87 United States v. Warden, 51 M.J. 78, 81-82 (C.A.A.F. 1998} (qucting United
States v. Rome, 47 M.J. 467, 469 (C.A.A.F. 1998)).

8 clay, 64 M.J. at 277.

¥ United States v. Townsend, 65 M.J. 460, 467 (C.A.A.F. 2008) (Baker, J.,
dubitante). Appellate courts do not have the benefit of hearing tone and
observing demeanor. Id.

" clay, €4 M.J. at 277.

12



responses on voir dire.”’? “IA] ‘member’s unequivocal statement

of a lack of bias can . . . carry welght’ when considering the

applicaticn of implied bias.”'?
B. An objective lock at LTC JC shows that the military Jjudge
did not abuse his discretion in refusing to grant the defense
challenge for cause.

The military judge, sitting in the “best position” to

3 The military judge

evaluate the member, found no implied bias.’
focused on LTC JC’s appearance in court.’! His analysis provides
the lens through which the cbhijective cbserver would view LTC
JC."” Any possible trepidation by the hypothetical objective
observer would vanish in light of all the thoughtful answers
given by LTC JC, his demeanor during voir dire, and candor with
all parties.76

Lieutenant Coleonel JC’s cander with the court and truthful
answers shows to the knowledgeable and objective observer that

no implied bias existed. BAn examination of each discrete ground

for challenge, both individually and collectively, shows that

" United States v. Youngblood, 47 M.J. 338, 341 (C.A.A.F. 1997) (emphasis in
original); see United States v. Downing, 56 M.J. 419, 423 {(C.A.A.F. 2002) (an
observed look of incredulity was relevant to an objective observer’s
consideration).

7 Strand, 59 M.J. at 460 (quoting Youngblood, 47 M.J. at 341).

" Youngblood, 47 M.J. at 341; (JA 129-30).

™ (JA 129-30); See also United States v. Thompson, 50 M.J. 257, 260-61
{C.ALA.F. 1999) (affirming the declision of the lower court that the military
judge did not abuse his discretion in denying a defense challenge for cause
where the military judge commented extensively on the honesty and candor of
the challenged member) .

S (JA 129-30).

(IR 79-97).

13



the military judge properly denied the defense challenge for
cause.
1. Military justice is a close-knit system in which

participants will have professiocnal connections with panel
members

Situations in which trial attorneys have prior or current
professional relationships with members of the panel may be
unavoidable.’’ The fact that LTC JC expressed a generally
favorable view of the trial counsel, with whom he worked, doces
not change the analysis, or somehow indicate that LTC JC
unfairly aligned with the trial counsel.’®

Lieutenant Colonel JC and the trial counsel never discussed
appellant’s case and, in fact, only spoke abcut once every
month.’® Some interactions dealt with rules of engagement or

80 1ieutenant Colonel

other topics unrelated to military justice.
JC specifically and unequivocally stated that his relaticnship
with the trial counsel would not affect his ability to be fair
and impartial.81

An. objective observer, familiar with the military Jjustice
system, would understand that commanders like LTC JC often

receive advice from attorneys, but ultimately must make their

own decisions. Sometimes the decision gces against the advice

" United States v. Richardson, 61 M.J. 113, 120 (C.A.A.F. 2005).

% See generally United States v. Hamilton, 41 M.J. 22 (C.M.A. 1994},
P o(JA 85, 92, 94).

80 (Ja 80).

81 (Ja 80).

14



of counsel. A knowledgeable observer would also understand that
a Lieutenant Cclonel would feel no pressure to conform his
opinions during deliberations with the desires of a Captain
trial counsel, even if the trial counsel was well respected by
LTC Jc.

2. Even though LTC JC had no qualms disagreeing with COL

K, the act of referring charges makes no comment on the guilt of
an accused

Lieutenant Colonel JC provide& the court a specific instant
in which he disagreed with his brigade commander, possibly in
front of the other battalion commanders.® Lieutenant Colonel JC
had no reservations zbout serving as a fair and impartial member
in appellant’s ccurt-martial in light of his relationship with

3 Fach member, including LTC JC,

appellant’s brigade commander.®
indicated that he or she would not infer guilt based upon the
forwarding 0of the charges to the Convening Authority and the
case’s referral to court-martial.®*

The justice-savvy observer understands that all panel
deliberations and votes are entirely confidential.®® These
procedures insulate LTC JC from any disagreement with Colonel K.

The confidentiality of the panel alsc protects against any

public perception issues connected te LTC JC's relationship with

82 (JA 87-88).

83 (JA B0-81).

8 (JA 51%.

85 R.C.M. 921(c) (1).

15



Colonel K. The objective observer also understands, as noted by
the military judge that Colonel K’'s decision to refer charges to
the convening authority makes no comment on Cclonel K’'s perscnal
belief as to guilt or innocence. "

3. Lieutenant Colonel JC’s involvement with the Article 32

investigating officer amounted to administrative oversight; LTC
JC learned nothing of the case from MAJ PK

Consistent with his overall candor with the court, LTC JC
disclosed that the Article 32 investigating officer, MAJ PK,
worked for LTC JC.% He leérned hothing of the case from MAJ PK
and had nc knowledge about MAJ PK’s recommendation.®

The mere fact that LTC JC’'s subordinate completed the
investigation has no rational bearing on implied bias.
Lieutenant Colonel JC did not even remember MAJ PK's role until
the trial counsel read his name in court, which indicates the.
minuscule impact this had on.LTC JC.®%® Furthermore, no aspects
of the Article 32 investigation came into evidence for the panel
to consider so LTC JC did not need to weigh the evidentiary
value of MAJ PK’s work.

A knowledgeable and objective observer, recalling the
adviscory nature of the pretrial investigative report, would fiﬁd

LTC JC’s connection to MAJ PK inconsequential to LTC JC's

8 (JA 128).

8 (JA 88-89, 94-96).
8 (3a 88, 95).

8 (Ja 94y,

ile



Y Lieutenant Colonel JC's

ability to sit as a panel member.
supervision of MAJ PK to ensure a timely delivery of the
nonbinding and advisory report to the brigade commander does not
implicate public perception of fairness to appellant.®!

4. Lieutenant Colonel JC’s prior knowledge of a car

accident invelving alcohol came from an unreliable source and
appellant’s plea of guilty provided the same information

Lieutenant Colonel JC's knowledge of appellant’s case,
prior to the presentation of evidence at trial, boiled down to
“a traffic accident involving three service members . . .” which
resulted in the death of two of the three, where the driver was
under the influence of alcohol . Hé had no information on fault
or blame.®® He had no knowledge of evidence, witnesses, or
victims, %

Lieutenant Colonel JC concluded that initial reports, like
the one he saw, usually lack credibility and do not paint an
accurate picture of the true circumstances of the incident.?®
Not surprisingly, LTC JC provided that it would in no way affect

his ability to be fair and impartial.®®

" R.C.M. 405(a) Discussion.

L (Ja 98).
2 (JA 89-90).
%3 (JA 90).
* (JA 83).
5 (Jn 82).
% (JB 83).

17



Appellant providently pled guilty to the drunken operation
0f a vehicle.® This plea satisfied the first two elements of
the Article 111 charge: (1} that appellant was physically
controlling a vehicle (2} while drunk.”’® The guilty plea alone
provided LTC JC just as much information as he learned from the

report.%

5. The collective grounds for challenge do not support theA
challenge for cause

Lieutenant Cclonel JC allayed any concerns for each ground

for challenge discussed above. Lieutenant Colonel JC gave
thoughtful and truthful answers.’® The military judge
consequently found LTC JC “a very straight forward and

re101

forthcoming individual Because the military Judge

sits in the best position to evaluate the credibility cof a panel

member, LTC JC’'s unequivocal statement of impartiality should

102

carry significant weight. An objective observer, considering

LTC JC’'s credibility and affirmation of impartiality, would not
find implied bias even after combining all the grounds for

challenge together.!'®?

°7 (Ja 30, 139); (SJA 1-22).
% (8JB 23-30).

% (Jn 89-90).
00 yom 4, 78-97, 129).
L A 129).

12 clay, 64 M.J. at 277; Youngblood, 47 M.J. at 341; Strand, 59 M.J. at 460.
1% See e.g. United States v. Bannwarth, 36 M.J, 265 (C.M.A. 1993) (In a
prosecution related to contreclled substances, after considering all three
grounds for challenge, individually and cumulatively, including (1) a comment
that there is no room in the Air Force for illegal drug users, (2)

18



This case presents a situation where the military judge
considered implied bias, discussed the liberal grant mandate,
and placed his reasoning on the record and as such the military
judge's exercise of discretion should not be reversed.!®

Conclusion
WHEREFORE, the Government respectfully requests that this

Honorable Court affirm the decision of the Army Court and grant

appellant no relief.

TIMOTHY C. ERICKSON CHOIKE

Captain, U.S. Army Major, U.S. Army
Appellate Government Counsel Branch Chief, Government
U.S.C.A.A.F. Bar Number 36064 Appellate Division
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supervisory relationship with other panel member, and (3) close relationship
with the accuser, the court found no reason to reverse the military judge’s
denial of the defense challenge for cause).

4 clay, 64 M.J. at 277.
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