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IN THE UNITED STATES COURT OF APPEALS
FOR THE ARMED FORCES

UNITTED STATES, ) BRIEF ON BEHALF OF APPELLEE

) (CORRECTED COPY)
Appellee )
)
V. ) Crim.App. Dkt. No. 20050514

)

Sergeant (E-5) ) USCA Dkt. No. 13-7001/AR
HASAN K. AKBAR, )
United States Army, )
Appellant )
)

TO THE HONORABLE JUDGES OF THE UNITED STATES
COURT OF APPEALS FOR THE ARMED FORCES

Issues Presented

The issues presented are detailed in the Index.

Statement of Statutory Jurisdiction

The United States Army Court of Criminal Appeals (Army
Court) reviewed this case pursuant to Article 66(b), Uniform
Code of Military Justice, 10 U.S.C. 8866(b) [hereinafter UCMJ].?
The statutory basis for this Honorable Court’s jurisdiction is
Article 67(a)(1), UCMJ, which permits review in “all cases in
which the sentence, as affirmed by a Court of Criminal Appeals,

extends to death.”?

1 UCMJ, art. 66(b), 10 U.S.C. § 866(b).
2 ycMJ, art. 67(a)(l), 10 U.S.C. § 867(a)(L).



Statement of the Case

An enlisted panel sitting as a general court-martial

convicted appellant, contrary to his pleas,?

of premeditated
murder (two specifications) and attempted premeditated murder
(three specifications), in violation of Articles 80 and 118 of
the Uniform Code of Military Justice (UCMJ).* The panel
sentenced appellant to death.® The convening authority approved
the adjudged sentence.® The Army Court affirmed the findings and

the sentence, and denied two requests for reconsideration.’

Statement of Facts

Markedly absent from appellant’s brief is any discussion of
the underlying facts supporting appellant®s conviction and death
sentence. Appellant stands convicted of the premeditated murder
of Army Captain (CPT) Christopher Siefert and Air Force Major
(MAJ) Gregory L. Stone, as well as the attempted premeditated
murder of sixteen other Officers on the night of March 22, 2003.
Appellant was a member of Company A, 326th Engineer Battalion,
1st Brigade Combat Team, 101st Airborne Division (Air Assault)
staged at Camp Pennsylvania, Kuwait on the eve of Operation

Iragi Freedom.

3 Joint Appendix (JA) at 237.

JA at 55-57, 1069; 10 U.S.C. 88 880 and 918 (2002).
JA at 1543.

JA at 1545.

JA at 1, 52-54.

N o g b~



On the night of the murders appellant was assigned to guard
grenades with Private First Class (PFC) Christopher Pannell.®
The grenades were located in High Mobility Multipurpose Wheeled
Vehicle (HMMWV) Alpha 21, which was appellant’s squad vehicle.®
PFC Pannell went to find his replacement, PFC Thomas Wells, and

left appellant alone with the grenades.?

Appellant was also
left alone with the grenades when PFC Wells went to wake up
their relief later in the evening.!! When left alone, appellant
hid four M-67 fragmentation grenades and three M-14 incendiary
grenades in his pro-mask carrier and some of the canisters iIn
his Joint Service Lightweight Integrated Suit Technology (JLIST)

12

bag. After his guard duty ended, appellant returned to his
tent on Camp Pennsylvania’s Pad 4.%3

Appellant donned the Interceptor Body Armor (IBA) of PFC
Pannell and left the sleep tent, leaving his own IBA behind.*
Appellant then walked from Pad 4 to Pad 7, where the Brigade
Headquarters was located;!® a distance of approximately 500 to

600 meters.!® Appellant went to the stand-alone light generator

and switched it off, plunging the outside of Pad 7 iInto

8 Supplemental Joint Appendix (SJA) at 166-170.
9 SJA at 166-69, 179, 187.

10 gJA at 171, 180.

11 sJA at 181-82.

12 gJA at 188-89, 199-200.

13 gJA at 172-73.

14 3JA at 172-73.

15 5JA at 50, 64, 80.

16 5JA at 50-51.



darkness.!” Appellant moved from the generator to the entrance
of Tent 1, which displayed a sign that identified 1t as the
brigade command team’s sleep tent, occupied by Colonel (COL)
Fredrick B. Hodges (Brigade Commander), Command Sergeant Major
(CSM) Bart Womack (Brigade Command Sergeant Major), and MAJ Ken
Romaine (Brigade Executive Officer).'® Appellant removed an M-14
incendiary grenade, pulled the pin, and threw the grenade into
Tent 1.'° The incendiary grenade ignited, filling the tent with
smoke and fire.?® Appellant then pulled out an M-67
fragmentation grenade, pulled the pin, and threw it into Tent
1.%1  The grenade exploded, shredding the inside of the tent and
wounding COL Hodges.??

Appellant then waited outside of Tent 1. After the
explosions, MAJ Romaine grabbed his M-9 pistol and exited Tent
1.2 MAJ Romaine heard a noise, and when he turned, appellant
fired his M-4 rifle at MAJ Romaine.?* The bullet fired from
appellant’s rifle went through MAJ Romaine’s pistol and his
fingers, traveled up his arm, and deflected into his leg.®® MAJ

Romaine fell back into Tent 1 and attempted to charge his

7 JA at 705, 3256; SJA at 60, 69, 99, 146.
18 SJA at 54-55.

19 gJA at 57-58.

20 SJA at 206-07, 211-12.

21 SJA at 213.

22 3JA at 158.

28 SJA at 59-60.

24 SJA at 60-62.

25 SJA at 62.



weapon, but was unable to do so because of the wounds to his
hands.?® MAJ Romaine survived the gunshot, but his hands were
permanently disabled.?’

After shooting MAJ Romaine, appellant moved to Tent 2 and
pulled another fragmentation grenade. Appellant yelled into the
tent, “We’re under attack!” before throwing the grenade into the
tent.?® The grenade exploded, sending shrapnel flying through
the air, wounding several of the tent’s occupants and setting
the tent on fire.?® One of the officers sleeping inside Tent 2
was MAJ Stone.3® The explosion from appellant’s grenade shredded
MAJ Stone’s body with eighty-three shrapnel wounds.3 MAJ Stone
bled to death.*

Appellant then moved toward Tent 3, which had a sign iIn
front of it that read, “The Captains Club.”’*® At that moment CPT
Ramon Rubalcaba, having heard the other explosions, exited Tent
3 and bumped into appellant.3® CPT Rubalcaba yelled, “What the
fuck?1?73%® Appellant responded, “We’re under attack.”3® After

CPT Rubalcaba moved out, appellant moved to the entrance of Tent

26 SJA at 62-63.

2 JA at 1133-34, 1137-38.

28 SJA at 65, 76-77, 81-83, 87-89, 93-95.
2 SJA at 66-68, 83, 88, 96-96, 102-03.
30 SJA at 70, 78-79.

31 SJA at 67, 84-85, 90-91, 98, 295.

32 SJA at 85-86, 295.

33 SJA at 104.

3% SJA at 106, 110-11.

3 SJA at 111.

36 SJA at 106, 111, 115.



3 and threw a fragmentation grenade inside.® The grenade
exploded, severely injuring numerous officers residing in the
tent and plunging the tent into smoky chaos.3® CPT Seifert
received a shrapnel wound in his hand from the grenade.® CPT
Seifert grabbed his gear and exited the tent.*® At the same
time, First Sergeant (1SG) Rodlon Stevenson exited Tent 4 and
could see CPT Seifert with his gear.? 1SG Stevenson observed
appellant move up behind CPT Seifert.** Appellant shot CPT
Seifert in the back with his M-4 rifle from a distance of one or
two feet, before running off into the night.*® CPT Seifert
suffered agonizing pain before he died from the gunshot wound.**
During his attack on Pad 7 appellant was wounded by one of

5

his own grenades.* As appellant limped away from murdering CPT

Seifert he encountered CPT Jerry Buchannan just outside of the
Tactical Operating Center (TOC) tents.“*® When CPT Buchannan
asked appellant what was happening, appellant responded that he

1347

was “hit. CPT Buchannan noticed that appellant was favoring

37 3JA at 111, 114.

38 JA at 706-710; SJA at 107-09, 112, 116-21, 123-27, 129-37,
302-308.

39 SJA at 294.

40 SJA at 139-140.

41 SJA at 140-41.

42 SJA at 141.

43 SJA at 67, 129, 138, 141-44, 147, 149.

4 SJA at 100-01, 122, 128, 145, 214-15, 293-96.
45 SJA at 159-60.

46 SJA at 201.

47 SJA at 201.



his knee and limping.*® CPT Buchannan told appellant to wait
while he went to find medical assistance; however, when CPT
Buchanan returned appellant was gone.*

The Brigade believed that they were under enemy attack and
that their perimeter was compromised.®® MAJ Kyle Warren, the
Brigade S-2, began moving from area to area to set up a
perimeter and coordinate any response that might be necessary.®!
MAJ Warren enlisted the assistance of First Lieutenant (1LT)
Grant Sketo in setting up a perimeter around the TOC.®? 1LT
Sketo approached the Soldier on his left side, who turned out to
be appellant.>® When 1LT Sketo asked appellant what he was doing
on Pad 7, appellant told him, “l was using the latrine.”® 1LT

Sketo assigned appellant a sector of fire,>®

and they waited

there until Sergeant First Class (SFC) Thomas Butler sent

appellant to a nearby bunker to push out the perimeter.>®
When MAJ Warren went to brief COL Hodges on the security

situation, COL Hodges told MAJ Warren, “This may have been one

of our own. 2d Battalion is missing an engineer soldier. His

48 SJA at 202.

49 SJA at 202.

%0 JA at 704; SJA at 128, 145, 157, 193-94, 208.
51 JA at 3255-59, 3268-69; SJA at 151.

52 JA at 3260-61; SJA at 150.

53 SJA at 151-52.

5 SJA at 152.

% SJA at 152.

% SJA at 153.



name is Sergeant Akbar. . . . There’s some ammo missing.”>" MAJ
Warren went back out to continue his security duties.®® MAJ
Warren approached a group of Soldiers at a bunker and asked them
to identify themselves.®® Appellant identified himself as

“Sergeant Akbar.”®°

MAJ Warren approached appellant and saw the
letters A-K-B-A-R on appellant’s helmet band.® MAJ Warren moved
up behind appellant and tackled him to the ground.® After
restraining appellant, MAJ Warren asked appellant 1f he bombed
the tents, and appellant confirmed that he did.®® MAJ Warren put
appellant under armed guard. A medic was called to tend to

appellant’s wounds, %

and appellant was taken into custody.

When appellant was apprehended he was found with the one
remaining M-67 and two remaining M-14 grenades in his protective
mask.®® The three M-14 canisters were discovered in appellant’s
JLIST bag.®® Appellant’s assigned weapon was immediately

confiscated by SFC Butler.®” SFC Butler cleared a single round

from appellant’s rifle,® leaving twenty-six of a possible thirty

57 JA at 3285-86.
%8 JA at 3287.

% JA at 3292-93.
60 JA at 3293.

61 JA at 3294.

62 JA at 3295.

63 JA at 3297.

64 SJA at 159-62.
65 SJA at 203-04, 220, 223-25, 227-28, 300-01.
66 SJA at 217, 219.
67 SJA at 203.

%8 SJA at 204-05.



rounds in the magazine.®® One expended shell casing from an M-4
rifle was discovered in front of Tent 1,’° and two expended shell
casings from an M-4 rifle were found in front of Tent 3,"
accounting for the other three rounds. Ballistics analyses of
the bullets that wounded MAJ Romaine and killed CPT Siefert, as
well as the casings recovered near Tents 1 and 3, confirmed they

were fired from appellant’s assigned M-4 rifle."?

Appellant’s
uniform and hands were tested and contained the residue of both
M-14 and M-67 grenades.”® Appellant’s fingerprint was discovered
on the Pad 7 light generator that was shut off just before the
attack.’™

The Federal Bureau of Investigation (FBI) obtained a
federal search warrant for appellant’s storage unit in
Kentucky.’ In the storage unit the FBI discovered appellant’s
computer which contained his diary.’”® On February 2, 2003
(forty-eight days before the murders), appellant wrote in his
diary, among other things, “lI may have to make a choice very

soon about who to kill . . . _ 1 will have to decide i1f 1

should kill my Muslim brothers fighting for Saddam Hussein or my

%9 SJA at 221-22.

0 3JA at 209, 216.

1 SJA at 218.

2 SJA at 163, 281-82, 288.

B SJA at 229-31, 291-92.

4 SJA at 197-98, 231, 283, 297-99.
> SJA at 232-35.

6 SJA at 235-36, 289-90.



battle buddies.”’’ On February 4, 2003 (forty-six days before
the murders) appellant wrote, among other things, “l suppose
they want to punk me or just humiliate me. Perhaps they feel 1
will not do anything about 1t. They are right about that. |1 am
not going to do anything about it as long as | stay here. But,
as soon as I am in Iraq, 1’m going to kill as many of them as
possible.”"®

Those additional facts necessary for the resolution of

appellant’s assignments of error are contained herein.

Assignments of Error

AL
SERGEANT HASAN K. AKBAR WAS DENIED HIS RIGHT
TO THE EFFECTIVE ASSISTANCE OF COUNSEL, AS
GUARANTEED BY THE SIXTH AMENDMENT TO THE
UNITED STATES CONSTITUTION, AT EVERY
CRITICAL STAGE OF HIS COURT-MARTIAL.

Summary of Argument

767 days.’® That is the length of time that appellant’s
trial defense counsel dedicated their lives to attempting to
save his. The level of post hoc vitriol with which he, his
mitigation “specialists,” and his self-proclaimed “capital
experts” attack the trial defense counsels’ representation of
appellant is both unfounded and uncalled for. To believe

appellant’s version of events, his trial defense counsel:

7 SJA at 285.
8 SJA at 284.
® March 23, 2003 through April 28, 2005.
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conducted no independent iInvestigation, interviewed no civilian
witnesses, wholesale ignored the advice and needs of their
experts, prepared no witnesses for trial, haphazardly selected a
theme for the case without regard to its efficacy, and sat i1dly
by during the course of a court-martial iIntended to decide a
question of the life or death of their client. Setting aside
the fact that these counsel were highly experienced officers of
both the Court and iIn the United States Army, the record
compellingly demonstrates that they in fact provided fully
effective representation for appellant throughout the entire 767
days.

Presented with a client who had committed arguably one of
the most egregious offenses In modern military history, an
intolerant family saturated with mental 1llness who attempted to
thwart the iInvestigation and representation of appellant at
nearly every turn, inexperienced civilian counsel more focused
on their own ideologies than the representation of their client,
mitigation “specialists” who considered their role was “to
always request more time and more funding until the . . .

government relented on pursuing the death penalty,” rather than
providing assistance to the actual defense, and a client who, on
the eve of his capital murder trial, intentionally stabbed a
guard In an escape attempt, appellant’s trial defense counsel

presented the best possible case available in an attempt to save

11



his life. That the attempt was unsuccessful is not relevant to
the inquiry.®

Trial defense counsels” actions and strategic decisions in
this case were based on a thorough investigation and full
knowledge of the facts. They chose a strategy based on that
knowledge that they felt would place appellant in the best
position to avoid the imposition of a death sentence. Every
tactical decision was made “in the exercise of reasonable

8l jntended to maximize appellant’s chances

professional judgment
of avoiding a death sentence. Every witness examined, every
exhibit admitted, and every argument made during the court-
martial (not merely during the sentencing case), was focused on

one fact: appellant was mentally ill.

Standard of Review

An allegation of ineffective assistance of counsel presents
a mixed question of law and fact which this Court reviews de
novo. %

Law and Argument

To prove i1neffective assistance of counsel, an appellant is

required to show that: (1) counsel’s performance was deficient;

8 Chandler v. United States, 218 F.3d 1305, 1314 (11th Cir.
2000) (““the fact that a particular defense ultimately proved to
be unsuccessful [does not] demonstrate ineffectiveness.”).

8 strickland v. Washington, 466 U.S. 668, 690 (1984).

82 United States v. Mazza, 67 M.J. 470, 474 (C.A.A.F. 2009)
(citation omitted).

12



and (2) the deficiency resulted in prejudice.® “The benchmark
for judging any claim of ineffectiveness must be whether
counsel’s conduct so undermined the proper functioning of the

adversarial process that the trial cannot be relied on as having

1184

produced a just result. The “review of counsel’s performance

is highly deferential and is buttressed by a strong presumption

that counsel provided adequate professional service.”®

“Surmounting Strickland’s high bar is never an easy task.”%®

“To establish deficient performance, a person challenging a
conviction must show that “counsel’s representation fell below

21187

an objective standard of reasonableness. In conducting this

review, appellate courts “will not second-guess the strategic or

tactical decisions made at trial by defense counsel.”%®

Indeed,
courts are “required not simply to give the attorneys the
benefit of the doubt, but to affirmatively entertain the range

of possible reasons . . . counsel may have had for proceeding as

8 United States v. Mazza, 67 M.J. 470, 474 (C.A.A.F. 2009)
(citing Strickland v. Washington, 466 U.S. 668, 686 (1984)).

8 strickland, 466 U.S. at 686.

8 United States v. Davis, 60 M.J. 469, 473 (C.A.A.F. 2005).

8 Harrington v. Richter, 131 S. Ct. 770, 788 (2011) (citing
Padilla v. Kentucky, 130 S. Ct. 1473, 1485 (2010)). It should
also be noted that, despite constant references to the phrase
“death is different” by this and all other appellants i1n capital
cases, Strickland itself was a capital case.

8 Harrington, 131 S. Ct. at 787 (citing Strickland, 466 U.S. at
688).

8 Mazza, 67 M.J. at 475 (citing United States v. Anderson, 55
M.J. 198, 202 (C.A.A_F. 2001)).
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they did.”% “[S]trategic choices made after thorough
investigation of law and facts relevant to plausible options are
virtually unchallengeable.”®

As the Supreme Court has cautioned, “[i]t is “all too
tempting® to “second-guess counsel’s assistance after conviction
or adverse sentence.’”® This is because there are “countless

3292

ways to provide effective assistance in any given case. “Even

the best criminal defense attorneys would not defend a
particular client in the same way.”%

“With respect to prejudice, a challenger must demonstrate
“a reasonable probability that, but for counsel’s unprofessional
errors, the result of the proceeding would have been different.
A reasonable probability is a probability sufficient to

undermine confidence in the outcome.””%

“[T]he question is not
whether a court can be certain counsel’s performance had no
effect on the outcome or whether i1t i1s possible a reasonable

doubt might have been established if counsel acted

differently.”®® “Instead, Strickland asks whether it is

8 cCullen v. Pinholster, 131 S. Ct. 1388, 1407 (2011)(internal
citations and quotations omitted).

% strickland, 466 U.S. at 690.

Y Harrington, 131 S. Ct. at 788, citing Strickland, 466 U.S. at
689.

%2 strickland, 466 U.S. at 689.

% 1d.

% Harrington, 131 S. Ct. at 787 (citing Strickland, 466 U.S. at
694) .

% 1d. at 791.
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“reasonably likely” the result would have been different.

21796

“The likelihood of a different result must be substantial, not

just conceivable.

had some conceivable effect on the outcome of the proceeding.

1397

“It is not enough “to show that the errors

21798

The military justice system has developed a three-pronged

framework for analyzing whether an appellant has overcome the

presumption of competence:

1. The appellant must prove his allegations
are true; “and, i1f they are, 1is there a
reasonable explanation for counsel’s actions
in the defense of the case?”

2. IT the allegations are true, appellant
must prove that his defense counsel’s “level
of advocacy f[ell] measurably below” an
objective standard of reasonableness. That
is, whether the defense counsel’s
performance fell significantly below what we
ordinarily expect from “fallible lawyers.”

3. “1f defense counsel was ineffective, is
there “a reasonable probability that, absent
the errors,” there would have been a
different result.” Were “the errors . . .
SO serious as to deprive the defendant of a
fair trial?”%

Military courts have firmly established that appellant must

first raise a colorable claim warranting further inquiry, and

in order to prevail “must present more than a prima facie case

96
97

Id. at 792.
Id. at 792.

% 1d. at 787 (citing Strickland, 466 U.S. at 693).

99

United States v. Polk, 32 M_.J. 150, 153 (C.M.A. 1991)

(citations omitted).

100 ynited States v. Lewis, 42 M.J. 1, 4 (C.A.A.F. 1995).
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17101

to meet his very heavy burden. The prejudice prong requires

appellant to show, even in a capital case, a reasonable

probability that, but for counsel’s unprofessional errors, the

result of the proceeding would have been different.””1%

Therefore, even if defense counsel’s performance was deficient,

appellant is not entitled to relief unless he was prejudiced by

3

that deficiency,!® meaning he must demonstrate that he would not

have been convicted and sentenced to death.®*

Appellant alleges that his trial defense counsel were
ineffective at “every critical stage” of his case. Generic
rhetoric aside, appellant’s arguments of ineffective assistance
of counsel can be broken down iInto 15 categories:

(1) Failure to Interview Certain Witnesses;
(2) Failure to Properly Utilize the
Mitigation Specialists;

(3) Failure to Conduct Site Visits of
Appellant’s Residences;

(4) Dysfunctional Defense Team;

(5) Failure to Request Additional
Continuances;

(6) Conceded Guilt;

(7) Failure to Present a Coherent Theme at
Trial;

(8) Failure to Present a “Humanity” Defense;

101 United States v. Young, 50 M.J. 724 n.3 (Army Ct. Crim. App.
1999) (citing United States v. Crum, 38 M.J. 663, 666 n.3
(A.C.M.R. 1993), aff’d 43 M.J. 230 (C.A.A.F. 1995)).

102 Smith v. Spisak, 130 S.Ct. 676, 685 (2010) (quoting
Strickland, 466 U.S. at 694).

103 United States v. Quick, 59 M.J. 383, 385-86 (C.A.A.F. 2004)
(citing Strickland, 466 U.S. at 687).

104 Spisak, 130 S.Ct. at 685; Loving v. United States, 68 M.J. 1,
7 (C.A.A_F. 2009), cert. denied, ___ U.S. __, 2010 WL 621383
(October 4, 2010).
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(9) Failure to Call Certain Witnesses;
(10) Failure to Prepare Certain Witnesses;
(11) Improperly Admitting the Complete
Diary;

(12) Admitting Documents in Lieu of Live
Testimony;

(13) Failure to Provide Complete Information
to Dr. George Woods;

(14) Failure to Challenge Certain Members;
and

(15) Cumulative Error.

Underlying appellant’s entire claim of ineffective
assistance of counsel is the premise that his trial defense
counsel should have presented a “humanity defense” which
detailed every aspect of his social life history, told by all of
his friends and family who experienced it with him. Appellant’s
claims regarding nearly every witness identified who should have
been interviewed or called to testify, the alleged failure to
conduct site visits, and the decision to present primarily
documentary evidence on sentencing, are all predicated on the
notion that there i1s only a single effective method for
defending a capital accused: humanize the accused. To the
contrary, appellant’s defense counsel chose an entirely
reasonable strategy at trial, based on a detailed Investigation
and understanding of the evidence, to focus on appellant’s
alleged mental i1llness as a means of attacking premeditation and

convincing a panel that he did not deserve to be executed for

his crimes. As detailed herein, the trial defense counsels”’

17



actions and decisions were fully consistent with the
requirements of Strickland.

Each of appellant’s specific allegations of ineffective
assistance of counsel will be addressed In turn.

I. Failure to Interview Certain Witnesses

The duty to investigate a case does not necessarily require
that every conceivable witness needs to be interviewed.!®® So
long as a defense counsel is made fully aware of the witness”
potential testimony, an accused generally cannot establish
ineffective assistance of counsel, particularly where they fail
to establish what additional information would have been
garnered had the attorney personally interviewed the witness.%

Further, “a defendant may not merely allege that counsel

failed to undertake an investigation, but must “show to the

105 Riley v. Payne, 352 F.3d 1313, 1318 (9th Cir. 2003); United
States v. Tucker, 716 F.2d 576, 584 (9th Cir. 1983).

106 Eggleston v. United States, 798 F.2d 374, 376 (9th Cir.
1986); Turner v. Williams, 35 F.3d 872, 898 (4th Cir. 1994);
Bragg v. Galaza, 242 F.3d 1082, 1088 (9th Cir. 2001)(amended as
253 F.3d 1150)(fairlure to interview is not ineffective where the
account of the witness was fairly known and only speculation is
offered about what further interviewing would disclose);
DeCastro v. Branker, 642 F.3d 442, 452 (4th Cir. 2011)(need not
interview when substance of testimony is known); LaGrand v.
Stewart, 133 F.3d 1253, 1274 (9th Cir. 1998)(need not personally
interview where transcripts of prosecution interviews
available); Brown v. Payton, 544 U.S. 133 (2005)(investigator
notes made witness account fairly known).
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extent possible precisely what information would have been
discovered through further investigation.””%

Appellant alleges that his trial defense counsel failed to
interview sixteen separate witnesses: John Akbar, Mashiyat
Akbar, Ruthie Avina, Sultana Bilal, Cathy Brown, Jill Brown, Dan
Duncan, Appellant’s Grandfather, Dr. Will Miles,'°® Donna Sachs,
Marianne Springer, Paul Tupaz, Merthine Kimberly Vines, Regina
Weatherford, and Starr Wilson.

A. Appellant does not Contest that his Trial Defense

Counsel Personally Interviewed a Number of Civilian
Withesses

In addition to a number of the witnesses listed above,
appellant’s trial defense counsel expressly assert that they

personally interviewed: Mustafa Bilal (appellant”s brother),

107 United States v. Gwyn, 481 F.3d 849, 855 (D.C. Cir. 2007)
(citing United States v. Askew, 88 F.3d 1065, 1073 (D.C. Cir.
1996)); see also Hall v. Head, 310 F.3d 683, 704-05 (11th Cir.
2002)(citing Brownlee v. Haley, 306 F.3d 1043, 1060 (11th Cir.
2002) (““‘Speculation i1s insufficient to carry the burden of a
habeas corpus petitioner as to what evidence could have been
revealed by further investigation’); Hardamon v. United States,
319 F.3d 943, 951 (7th Cir. 2003) (citing United States ex rel.
Simmons v. Gramley, 915 F.2d 1128, 1133 (7th Cir. 1990)(accused
“has the burden of providing the court sufficient precise
information, that is, “a comprehensive showing as to what the
investigation would have produced””); Chavez v. Pulley, 623 F.
Supp. 672, 685 (E.D. Cal. 1985)(failure to make specific
allegation of what would have been produced in a more detailed
investigation sufficient basis to reject claim of
ineffectiveness).

108 Appellant also alleges that his trial defense counsel were
ineffective for failing to call Dr. Will Miles as an expert
witness. In light of this, the trial defense counsels” use of
Dr. Miles will be addressed in subsection IX.
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Quran Bilal (appellant’s mother), Imam Abdul Karim Hasan (former
Imam for appellant’s family), Gail Garrett, (classmate), John
Mandell (pre-college counselor), Doris Davenport (school
guidance counselor), Roberta Osborne (undergraduate curriculum
advisor), Rhonda Sparks-Cox (high school counselor), Ron Hubbard
(college roommate), Kamal Lemseffer (college friend), William
Bilal (step-father), Zineb Lemseffer (former wife), and Connie

Dickerson (high school counselor).%

Appellant has not
presented any evidence or argument on appeal that his trial
defense counsel failed to interview any of these withesses. As
a matter of fact, therefore, i1t Is un-contradicted that
appellant’s trial defense counsel personally interviewed at a
minimum these thirteen individuals. Consequently, appellant’s
argument that his trial defense counsel failed to interview any
civilian witnesses i1s incorrect; rather, his argument must
really be that they did not interview the specific ones listed
by appellant.

B. The Evidence Presented by Appellant Fails to Make a

Prima Facie Showing of Ineffective Assistance of Counsel
for a Number of the ldentified Witnesses

Neither Ruthie Avina nor Dan Duncan actually asserts that
they were not interviewed by one of appellant’s trial defense
counsel. Dan Duncan admits that he had at least “limited

contact” with appellant’s “defense team,” which specifically

109 JA at 2347-48.
20



included an i1n-person meeting “with a man and a woman,” 1in

0 Ruthie Avina

addition to another phone interview with them.!!
specifically admits to being interviewed by “a male” who called
her to verify information that she had given to Scarlet Nerad iIn

an earlier interview.!!

Appellant’s arguments are focused more
so on the breadth of the interviews conducted by the trial
defense counsel, rather than on their actual occurrence.
However, appellant fails to make a prima facie showing of what
evidence would have been discovered had the trial defense
counsel conducted further interviews of these witnesses.
Additionally, the evidence presented concerning Jill Brown,
Merthine Kimberly Vines, Paul Tupaz, and Regina Weatherford
fails, on its face, to raise a prima facie case of i1neffective
assistance of counsel. Jill Brown, Merthine Kimberly Vines, and

2

Paul Tupaz!!? assert only that they “do not recall” being

| 113

interviewed by appellant’s trial defense counse These

110 JA at 2850. This is consistent with evidence that LTC VH
travelled with Deborah Grey to California to interview potential
civilian mitigation witnesses. See JA 2683.

111 JA at 2878-79. Ms. Avina’s statement is consistent with the
approach described by trial defense counsel for how they would
handle iInterviewing witnesses i1dentified by the mitigation
specialists. JA at 2347.

112 paul Tupaz does admit that he was interviewed by trial
defense counsel before he testified. JA at 2852.

113 JA at 2852 (“I don’t remember talking to any defense
attorneys prior to showing up at Fort Bragg during the trial”);
2876 (‘1 do not recall being interviewed by anybody’); and 2886
(‘I cannot remember if 1 spoke with anyone from the defense team
prior to Hasan’s trial”).
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statements are “too equivocal and ambiguous to overcome the

13114 In

presumption that [appellant’s] counsel were competent.
addition, Regina Weatherford has never even filed an affidavit
with any court.!’® As the Army Court has noted, “an appellant
should provide this court with either a sworn affidavit or a

declaration made under the penalty of perjury” to effectively

| 116

raise a claim of ineffective assistance of counse The Army

Court specified that “assertions of fact...must either be

13117 In

contained iIn the record or offered in an admissible form.
so holding the Army Court reaffirmed “a longstanding legal
principle: the oath or swearing process i1tself has legal

import.”1i8

Consequently, Regina Weatherford’s apparent refusal
to submit a declaration or affidavit should serve to obviate any
argument concerning her involvement in this case, or trial

defense counsels” dealings with her.

114 United States v. Key, 57 M.J. 246, 249 (C.A.A_F. 2002); see
also United States v. Mclntyre, 2008 WL 4525359 (A.F. Ct. Crim.
App. 2008)(““A lack of memory is not synonymous with saying a
discussion never occurred.”).

115 The only “evidence” concerning Regina Weatherford’s
involvement in this case is a declaration from one of
appellant’s appellate defense counsel relaying what occurred in
a conversation he overheard between another appellate defense
counsel and Ms. Weatherford. JA at 2888-89.

116 United States v. Gunderman, 67 M.J. 683, 687 (Army Ct. Crim.
App. 2009).

117 1d.

118 1d. at 688, (citing United States v. Trainor, 376 F.3d 1325,
1332 (11th Cir. 2004)). It should also be noted that Jill Brown
never signed her declaration. JA at 2886.
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C. The Record Compellingly Demonstrates that Donna Sachs
was Interviewed by Trial Defense Counsel

Donna Sachs, while claiming she was never actually

interviewed by trial defense counsel, does admit that she spoke

| 119

to one of his trial defense counse However, the record

compellingly demonstrates the falsity of Donna Sachs” post hoc
affidavit claiming she was not “iInterviewed”:

“1 finally got a hold of the psychologist at
UC Davis [Donna Sachs]. She admitted that
she has no independent memory of our client.
However, Scarlet [Nerad] has been showing
her journal entries and other records and
she thinks she might remember him now and
might even be able to reconstruct a
diagnosis 1f only Scarlet brings her more
records as she promised at their last
meeting. 1 swear i1t sounds like those cases
where a social worker coaches a child into
having false memories. It is a complete
load of crap that 1 would never bring into
court.”?°

This contemporaneous e-mail makes clear that LTC DB did
interview Donna Sachs concerning her memory of appellant, and
that interview made clear to the trial defense counsel that she
had no “independent memory” of appellant. Consequently, any
claim that trial defense counsel failed to properly interview

Donna Sachs is without merit.

119 JA at 2801 (““A short time after Ms. Nerad’s visit, a Major
from the Army called me. He told me that without any written
records, he would not be able to use any information from me.
He did not interview me or ask any questions about Hasan.”).
120 JA at 2939-40 (e-mail from LTC DB to MAJ DC dated March 11,
2005, discussing conversation with Donna Sachs).

23



D. Even Assuming Trial Defense Counsel did not Interview
the Remaining Witnesses, They were Fully Aware of their
Expected Testimony

While John Akbar, Marianne Springer, and Starr Wilson all
claim that they were not interviewed by trial defense counsel,'?!
the trial defense counsel specifically assert that they did

2 While this creates a

personally interview these witnesses.?'?
conflict between these affidavits, a Dubay hearing is not
required because, even assuming appellant’s version of events is
correct,!® the record compellingly demonstrates that appellant’s
trial defense counsel were fully aware of what these witnesses
would have testified to due to the extensive interviews
conducted by the mitigation specialists.

With regard to John Akbar, specifically, he was interviewed
repeatedly by Deborah Grey, and extensive summaries of those
interviews were prepared for defense counsel.'?* In particular,
in March 2004 Deborah Grey informed the trial defense counsel

that she planned to meet with John Akbar to follow up on his

medical records, further background on the Nation of Islam, and

121 JA at 2829, 2834, 2873-74, 2881.

122 JA at 2347-48.

123 See United States v. Ginn, 47 M.J. 236, 248 (C.A.A.F.
1997)(Dubay hearing not required where “even if any factual
dispute were resolved in appellant’s favor,” the “facts alleged
in the affidavit allege an error that would not result in
relief.”).

124 JA at 2020-27, 2482-86.

24



establish a basis for the family history of mental illness.'?®
Deborah Grey then spoke with John Akbar a number of times iIn
April 2004, and Tom Dunn assisted in having John Akbar travel
for a face to face meeting.'?’

It 1s also clear that the trial defense counsel were
personally aware of the information he possessed. As early as
February 2004, LTC VH noted that John Akbar has a *““compelling

sad life story.”'?®

The trial defense counsel also properly
summarized his potential testimony in both witness lists and an
internal strategy memorandum.?°
As to the others, the witness summaries contained in the
record conclusively establish that appellant’s trial defense
counsel were aware of these witnesses’ expected testimony.°
Concerning Mashiyat Akbar, Sultana Bilal, and Cathy Brown,

while the record does not contain the actual interview summaries

of these witnesses, the record does compellingly demonstrate

125 JA at 1993, 1999.

126 JA at 2004-05.

127 JA at 2006.

128 JA at 2045.

129 JA at 2079, 2321.

130 Marianne Springer and Starr Wilson: JA at 2080. Further,
while any argument concerning Paul Tupaz is negated by his
failing to affirmatively assert that he was not interviewed by
trial defense counsel, he also confirms that a 10 page report
was prepared detailing his earlier interviews with the
mitigation specialists. JA at 2852. This lengthy interview
summary (which he does not claim was incorrect) would
undoubtedly have provided the trial defense counsel with
sufficient information to evaluate his potential testimony.
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that they were all iInterviewed by the mitigation specialists and
that interview summaries were prepared for use by the trial

defense counsel .3

The record therefore makes clear that the
trial defense counsel were fully aware of what these withesses
would have been willing to testify concerning.

E. Conclusion

The record compellingly demonstrates that appellant’s trial
defense counsel personally interviewed a number of civilian
witnesses in preparation for trial. While affidavits may
conflict concerning the interviewing of a few witnesses, the
overall record also compellingly demonstrates that the trial
defense counsel were fully aware of what those witnesses would
have testified concerning, satisfying the reasonableness
standard under Strickland. Further, appellant fails to point
out what information would have been learned through additional
interviews.

I1. Failure to Properly Utilize the Mitigation Specialists

Appellant argues that his trial defense counsel failed to

properly utilize their mitigation specialists during the

131 Mashiyat Akbar: JA at 2871 (she admits to being interviewed);
2167 (indicating that a memo summarizing the interview is
“forthcoming™); Sultana Bilal: JA at 2167 (indicating that a
memo summarizing the interview is “forthcoming’); 2602; 2859
(admitting to speaking to “Laura”); Cathy Brown: JA at 2883
(recalled speaking to a “Caucasian woman some time in 2004);
1976 (referencing interview report provided to Dr. Woods); 2167
(indicating that a memo summarizing the interview 1Is
“forthcoming™).
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investigation and when formulating a trial strategy. He relies
on the affidavits of a number of mitigation specialists, some
involved with the court-martial, others who were not, iIn order
to attack the strategic and tactical decisions of his trial
defense counsel. The fundamental flaw In his argument is his
premise that a mitigation specialist is the ultimate resource
for determining an effective trial strategy.

This Court has noted that mitigation specialists are, among
other things, excellent at conducting pre-trial investigations
into the life history of an accused, interviewing persons who
may know the accused, and identifying mental health issues.!®
What i1s markedly absent from the general qualifications of a
mitigation specialist is the legal acumen of an attorney
recognized by Strickland. Until such time that a court finds
mitigation specialists are more properly trained and suited to
defend an accused in a criminal trial, as opposed to an
attorney, appellant’s reliance on their opinions concerning the
conduct of his trial defense counsel is woefully misplaced.

Appellant’s trial defense counsel explain In excellent

detail the role of the mitigation specialists during the

132 United States v. Kreutzer, 61 M.J. 293, 302 (C.A.A.F.

2005) (citing Judicial Conference of the U.S., Subcomm. On
Federal Death Penalty Cases, Comm. On Defender Services Federal
Death Penalty Cases: Recommendations Concerning the Cost and
Quality of Defense Representation 24 (1998)).
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3 That role coincides

preparation of appellant’s defense.!®
directly with the general expertise of mitigation specialists
discussed in Kreutzer. The end-goal for a mitigation specialist
is to collect sufficient information for the attorneys to be
able to make their informed professional judgment regarding
which strategy to take at the court-martial. That this eventual
strategy might conflict with the views of particular mitigation
specialists is irrelevant. Strickland views claims of
ineffective assistance of counsel through the lens of
professional norms of lawyers, not mitigation specialists. The
question remains solely whether counsels” actions and decisions
were reasonable, not whether they conflict with the viewpoint of
a mitigation specialist.

The record establishes that the mitigation specialists iIn
this case were utilized iIn precisely the manner discussed by
appellant’s trial defense counsel and envisioned by Kreutzer,

and conducted an extensive mitigation investigation.

A_. The Mitigation Investigation

After having multiple requests for the appointment of a
mitigation specialist denied,®* the convening authority granted

trial defense counsels’ request for the appointment of Ms.

133 gee JA at 1953-55, 2354-56.
134 gJA at 539-40, 544.
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Deborah Grey on August 28, 2003, for a period of 400 hours.®®
She remained the lead mitigation specialist until approximately
June 4, 2004, when she was fired by Mr. Dan-Fodio because
appellant’s mother disapproved of her, and actually began to

work to actively prevent Ms. Grey from interviewing family

6

members.3® By the time she had completed work, she had “done an

13137

extensive amount of mitigation work on the case, and had used

nearly all of the 400 hours she had been authorized.?!%®

During this time Ms. Grey “interviewed dozens of people who

13139

knew SGT Akbar at various times during his life, creating

0

detailed summaries of those interviews.!*® She also reviewed

“thousands of pages of records covering the entirety of SGT

135 SJA at 545.

136 JA at 1805, 1931, 1953-54; SJA at 25. Mrs. Bilal’s
objections appear to have focused on the fact that Ms. Grey was
white and “Ms. Grey couldn’t effectively understand Mrs. Bilal’s
. - . ebonics.” JA at 209.

137 SJA at 553.

138 SJA at 27.

139 JA at 2046.

140 The witnesses included: John Akbar (JA at 2482); Marianne
Springer (JA at 2080); Starr Wilson (JA at 2080); Mashiyat Akbar
(JA at 2871); Cathy Brown (JA at 1976, 2883-84); Musa Akbar (JA
at 2035-38, 2482); Dan Duncan (JA at 2017, 2482); Regina
Weatherford (JA at 2018, 2030-32, 2482); John Chattot (JA at
2019, 2482); Doris Davenport (JA at 2018, 2029-30, 2482; SJA at
309-); Gail Garrett (JA at 2018, 2027-28, 2482); Barbie Goodin
(JA at 2019, 2482); Mohamed Hafez (JA at 2019, 2482); Imam Abdul
Karim Hasan (JA at 1643-45, 2019, 2482); John Mandell (JA at
1627-28, 2017, 2482, 2995); Roberta Osborne (JA at 1639-42,
2019, 2032-34, 2482); Patty Shirley (JA at 2017); Rhonda Sparks-
Cox (JA at 2018, 2028-29, 2482; SJA at 309); Cornelius van Dam
(JA at 2019, 2482); Abe Henryhand (JA at 1976); David Rankin (JA
at 1976), Tangi Rankin (JA at 1976); and Marcus Rankin (JA at
1976) .
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Akbar’s life,”'* to include his Louisiana school records, Locke
High School records, University of California at Davis records,
U.S. Army records, personal journals, FBIl reports, and the

2

Article 32 hearing transcriptions.? By the time she was

finished, she had prepared an over 50 page Social History of

4 a four

appellant,'*® a family tree of appellant’s close family,
page timeline of the major milestones in appellant’s life,* and
a detailed 27 page chart highlighting the significant passages
within appellant’s journal .

Ms. Grey also prepared a five page transition report in
June 2004, detailing what she believed remained to be

’ She estimated

accomplished in the mitigation investigation.
anywhere between 151-208 hours of work remained to be completed,
focused primarily on interviewing appellant”s mother and close
family.®

Likely a portent of things to come, Ms. Grey’s replacement,
Scharlette Holdman (from the Center for Capital Assistance

[CCA]., recommended by Mr. Gant),!* indicated that she required

between 1,000-1,200 hours to complete the mitigation

141 JA at 2046.

142 JA at 2482.

143 JA at 2482-2536.
144 JA at 1562.

145 JA at 1563-66.
146 JA at 1567-93.
147 sJA at 496-500.
148 SJA at 496-500.
149 JA at 1807.
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investigation, based on a ‘“generic summary” of what she expected

to be necessary.!®®

On July 1, 2004, the convening authority
approved funding for Ms. Holdman in the total amount of $1,000
for 75 hours of work in order to allow “Ms. Holdman to interview
Ms. Bilal and to complete the defense mitigation

investigation.”!

Ms. Holdman had already exhausted the 75
hours by the end of August 2004 . %2

Due to alleged health related reasons, Ms. Holdman had to
be removed from the case as a mitigation specialist.®® 0n
September 21, 2004, the defense requested that Ms. Scarlet
Nerad, a colleague of Ms. Holdman’s at the CCA, be appointed as
her replacement.® 0On September 30, 2004, in accordance with
the defense request,!® the convening authority appointed Ms.
Nerad as a mitigation specialist/investigator, authorized to
perform 368 hours as the mitigation specialist and 198 hours as
an investigator, for a total authorized amount of $56,700.%°°
After five months of conducting further iInvestigation, by

February 11, 2005, Ms. Nerad informed the trial defense counsel

that “[w]e’re flat broke, we’ve spent the store,” indicating

150 3JA at 1807; SJA at 28, 554.

151 gJA at 555-56.

152 °5JA at 26. Ms. Holdman’s contract was not approved until
August 4, 2004. JA at 1807; SJA at 24.

153 gJA at 557.

154 SJA at 557

155 gJA at 557-58.

156 5JA at 559.
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that they had used the complete 566 hours authorized (166 hours
more than Ms. Grey had already used).!®’ By this time, the
various mitigation investigators had conducted roughly 1,041
hours of work for a total cost of $96,700.

While the record does not contain an exhaustive discussion
of what Ms. Nerad and the CCA did with the 641 hours approved
for them, it is clear that they did conduct numerous interviews
and reviewed a considerable number of documents. Within the
first 75 hours alone, by the end of August 2004, the CCA was
able to review the records prepared by Ms. Grey, reviewed the
transcripts of legal proceedings, located and interviewed 8
previously identified family members, i1dentified, located and
interviewed 5 additional family members, and began identifying
documentary evidence to obtain.'®® By the middle of September
they had interviewed appellant’s two sisters, Sultana and
Mashiyat, maternal first cousin Katherine Brown, brother Musa,
maternal grandfather David, and paternal half brother Marcus,
preparing summary memorandums for each.'®® Their work also
included finally interviewing appellant’s mother, Ms. Bilal.!®®

In December 2004, Ms. Nerad asserted to the Court that the

CCA had interviewed appellant, members of his biological family,

157 JA at 2205.
158 JA at 2175.
19 JA at 2167.
160 sJA at 29.
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three of his siblings, his parents, and ‘“others who witnessed
SGT Akbar at various stages of his development.”®! By that time
the focus of the iInvestigation was on obtaining documentary
evidence to support the information they had uncovered through

interviews. %2

By mid-February 2005, with the assistance of the
military judge,!®® the defense was able to obtain all requested
documents. 1%

However, the considerable hours of Investigation expended
by the CCA did not produce much additional evidence of use in
the opinion of the trial defense counsel, in light of their
theory for trial.'®® As they explained, “[t]he information [Ms.
Nerad] was uncovering, while iInteresting in the abstract, did
not add much evidentiary value to the detailed review already

166 In addition, certain members of the

conducted by Ms. Grey.
CCA appeared to become side-tracked on spurious issues such as
whether appellant had taken lariam and whether he was even the
perpetrator. %’

The most significant piece of evidence obtained by Ms.

Nerad and the CCA was the discovery In December 2004 of an early

181 JA at 1840.

162 JA at 1840-41.

163 SJA at 427-57.

184 SIA at 41-42, 46-47; JA at 2162 (e-mail from Ms. Nerad: “over
2000 pages of documents regarding family genetics and dynamics
have come in.”).

165 JA at 2935-36.

166 JA at 1938.

187 JA at 2156-59, 2200-01, 2204, 2970.
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psychological analysis of appellant, when he was a child, by Dr.
Fred Tuton.!®® That analysis formed a major part of Dr. Woods~
ultimate testimony, and Dr. Tuton himself testified on behalf of
the defense.®°

B. Breakdown with Mitigation Team

The record establishes that appellant’s case involves the
tale of two mitigation investigations. The first, by Ms. Grey,
was a detailed investigation that uncovered the bulk of the
relevant background information concerning appellant, minus
interviews of the specific family members limited by appellant’s
mother. As Ms. Grey highlighted, there was only a limited
amount of work remaining to be completed when she was removed at
the i1nsistence of appellant”s mother.

The second investigation was that conducted by the CCA,
which from the outset appeared focused more on expending as much
government money and delaying the court-martial as much as
possible, rather than completing the limited remaining
investigation necessary.

Early on in the involvement of the CCA, the trial defense

counsel were concerned that the CCA was not working towards the

168 JA at 1939.
169 JA at 1939.
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overall defense strategy, and were instead focusing on areas
that were not necessarily helpful to the defense.l’®

The trial defense counsel point to a conversation with Ms.
Nerad in 2005 concerning obtaining a declaration from her for an

t.Y1 In this conversation, Ms.

additional continuance reques
Nerad ‘“stated that a mitigation investigation was effectively
endless and that i1t was her practice to always request more time
and more funding until the state - government relented on

»172 As trial defense counsel later

pursuing the death penalty.
explained, “she simply wanted to submit an additional request in
order to attempt to protract the case iIn the hopes that the
government would reconsider pursuing the death penalty and also
to create a possible appellate issue if the Government denied

173 While Ms. Nerad contends she did not

the additional funding.
use those words (though she does not dispute that a statement

along those lines was made),'’ the manner in which Ms. Nerad and

170 JA at 2082 (1 am beginning to feel a little nervous about
this aspect of the case. | don’t see any progress being
accomplished and I don’t know if they truly understand what it
is that we want them [mitigation specialists and Dr. Woods] to
do. 1 want to have them confirm all of the nuggets that we get
from the government’s mental health experts and convincingly
show why going further iIn the diagnosis to insanity is
reasonable. The best thing we have going for us iIs that nobody
IS going to say SGT Akbar was perfectly normal. If he wasn’t
insane, then he was definitely messed up emotionally.”).

1 JA at 1942.

172 JA at 1942.

173 JA at 2359.

174 JA at 2780-81.
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the CCA conducted the mitigation investigation supports the
trial defense counsels” interpretation of her remarks.

In what can only be considered an attempt by Ms. Nerad to
create a record to support a future claim of ineffective
assistance of counsel, she sent an e-mail on November 5, 2004,
to the trial defense counsel claiming that she had “‘almost no
communication with defense counsel” and was unable to conduct
her i1nvestigation due to “defense counsel’s failure for whatever

reason to communicate with me or assist me.”1"

Appellant relies
heavily on this e-mail to attack the conduct of his trial
defense counsel. What appellant ignores, however, is the
response sent by the trial defense counsel on November 8, 2004,
specifically refuting the claims in her original e-mail, and
pointing out their repeated contact and work together.'’® In
addition, an e-mail sent to Mr. Al-Haqq confirms that Ms.
Nerad’s actual concern was “primarily about not having

»177  In order

consistent scheduled contact with the defense team.
to resolve her concerns, the trial defense team decided to hold
a weekly conference call with the mitigation team.!’®

Finally, there is clear evidence in the record that Ms.

Nerad was attempting to manipulate witness testimony. After

175 JA at 2188.
176 JA at 2189.
77 JA at 3007.
178 JA at 3007.
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contacting Dr. Sachs (whom Ms. Nerad had interviewed), LTC DB
informed MAJ DC that Dr. Sachs “admitted that she has no
independent memory of our client,” but that if Ms. Nerad were to
bring her more records she might be able to remember
appellant.'® As LTC DB characterized his impression of this
issue, “l swear i1t sounds like those cases where a social worker
coaches a child into having false memories. It is a complete
load of crap that I would never bring into court.”! MAJ DC
concurred with LTC DB’s analysis, saying “l don’t think anything
that we have received from Scarlet has been accurate.”® To be
sure, Ms. Nerad has already been chastised by at least one court
for engaging in precisely the tactics identified by trial
defense counsel .1

C. Use at Trial

One of appellant’s primary complaints on appeal concerning
the use of the mitigation specialists is their lack of
involvement in the actual court-martial. However, in light of

the foregoing, i1t would not have been unreasonable for trial

179 JA at 2940.

180 JA at 2940.

181 JA at 2939.

182 See In re Hamilton, 975 P.2d 600 (Cal. 1999)(Chin, J.
concurring) (“[t]he record suggests that the investigators
[including Ms. Nerad] were more interested in generating a
misconduct claim where their predecessor had failed than they
were in the truth. Enough former jurors testified about
questionable investigative tactics to cause serious concern.”).
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defense counsel to choose not to rely on Ms. Nerad and the CCA
for assistance during the court-martial.

The record reflects that by March 2005, in the opinion of
the trial defense counsel, the mitigation iInvestigation was
ostensibly complete,!® and at that time the trial defense
counsel requested that Ms. Nerad forward all of the remaining
information they had collected for their use, which Ms. Nerad

confirmed she was sending.!®

By that point, the extrinsic
evidence reveals a clear breakdown between the trial defense
counsel and Ms. Nerad and the CCA. While the former were
necessarily focused on preparing for appellant’s actual court-
martial,!® the latter was more focused on unnecessarily
extending the mitigation investigation and exploiting the
government for additional funding.

Regardless of why the mitigation specialists were not
utilized at trial, undercutting appellant’s entire argument is
his inability to show how he was prejudiced by the lack of
involvement of the mitigation team. As explained by Ms.

d 186

Nera mitigation specialists apparently perform no relevant

function at trial beyond that which is already entrusted to the

183 JA at 2935-40; 