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show only the removal of confinement facility social worker, Mr. 

Bowen, reasonably related to the stabbing. (JA 2914-18).

Counsel claim they “re-interviewed each of our civilian 

mitigation witnesses . . . .” after the March 30, 2005, incident.

(JA 2349-50).  Based on those re-interviews they determined Mr. 

Duncan was the only civilian witness still willing to testify, 

able to limit his testimony without “opening the door to the 30 

March 2005 incident . . . .” and able to offer facts unrelated to 

“future dangerousness or the fact the alleged incidents in Iraq 

were not within SGT Akbar’s character.”62  (JA 2350).  “Dubious” 

describes this statement generously.  First, Ms. Bilal, Mr. John 

Akbar, Ms. Weatherford, and Mr. Hubbard, were not among those 

determined to be unsuitable witnesses after the incident or 

counsel would not have requested their production or delayed 

trial for that purpose.  (JA 1433, 1449-50, 2910-13).  Second, 

even if counsel did determine these witnesses unfit, they did so 

nearly a month after the incident and less than twenty-four 

hours before they were scheduled to testify.  (JA 1449-50).

Third, counsel assert the confinement facility warden, “Ms. Gail 

Garrett, Mrs. Doris Davenport, Ms. Roberta Osborne, Ms. Rhonda 

Sparks-Cox and Ms. Regina Weatherford . . . .” no longer wished 

to testify for SGT Akbar due to the March 30, 2005, incident.

62 Mr. Duncan on direct exam: “You know, some students you sort 
of expect to see that kind of thing in the future, but that was 
so out of character from the person that I’d known.” (JA 1430). 
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(JA 1942-43, 2370).  However, the warden was never included on a 

defense witness list, Ms. Weatherford was removed the day she 

was to testify, and the other four witnesses were removed from 

the defense witness list on March 15, 2005. (JA 2910-23).

 The conflicting facts above represent mere summaries and by 

no means encompass every relevant disputed fact.  As shown in AE 

A.I and Appendix B, the disputed facts in this case defy brevity.

Conclusion

 WHEREFORE, this Court must either grant relief on one of 

SGT Akbar’s dispositive claims, to include IAC, or remand his 

case to a DuBay hearing for further fact-finding. 

Assignment of Error A.III 

WHETHER THE PROSECUTION’S VICTIM IMPACT PRESENTATION 
AND ARGUMENT, AND COUNSEL’S FAILURE TO OBJECT, VIOLATED 
SGT AKBAR’S FIFTH, SIXTH, AND EIGHTH AMENDMENT RIGHTS.

Summary of Argument 

 A sentence rehearing is warranted because the prosecution’s 

victim impact evidence and argument injected extraneous and 

arbitrary factors into SGT Akbar’s sentencing proceeding, in 

violation of the Eighth and Fifth Amendments.  The military 

judge committed plain error in not preventing this impermissible 

presentation, resulting in material prejudice to the substantial 

rights of SGT Akbar.  Alternatively, defense counsel’s failure 

to make a contemporaneous objection to improper victim evidence 

and argument was objectively unreasonable and prejudicial, 
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