IN THE UNITED STATES COURT OF APPEALS
FOR THE ARMED FORCES

UNITETD STATE S,

Appellant
V.

Sergeant (E—-5)

SHAWN M. HINES

United States Army,
Appellee

T. CAMPBELL WARNER

Captain, U.S. Army

Office of the Judge Advocate
General, United States Army

Appellate Government Counsel

U.S. Army Legal Services
Agency

9275 Gunston Road, Room 2000

Fort Belvoir, Virginia 22060

(703) e93-0761

campbell.warnerfus.army.mil

Lead Counsel

U.S.C.A.A.F. Bar No. 35746

JAMES L. VARLEY

Lieutenant Colonel, U.S. Army

Deputy Chief, Government
Appellate Division

U.S.C.A.A.F. Bar No. 31031

BRIEF ON BEHALF OF APPELLANT

Crim. App. Dkt. No. 20120024

USCA Dkt. No. 13-5C10/AR

e et e et e et et et

CATHERINE L. BRANTLEY

Major, U.S5. Army

Branch Chief, Government
Lppellate Division

U.5.C.A.A.F. Bar No. 35191



Index to Brief

Table of Cases, Statutes, and Other Authorities .........c.....

Certified

Statement

Statement

Statement

= = U
of Statutory Jurisdiction .......i it anans
Of the Case ..t ettt ittt sseessaaeannnnns

o S = Yo i T

Summary Of ArgUINEIT & ittt ittt et et et e eeeonnnssesasaaaansanns

Certified TIo88UE T v e e et e eeeeeeoeseeeseeeeeesnsnsensnssnsnsnsa

WHETHER THE ARMY COURT OF CRIMINAL APPEALS ERRED
WHEN IT HELD THAT APPELLANT' S PLEAS TO

SPECIFICATIONS 1, 2, AND 3 OF CHARGE II WERE
IMPROVIDENT BECAUSE THEFT OF BASIC ALLOWANCE FOR
HOUSING OCCURRING OVER MULTIPLE MONTHS “AMOUNTS

TO A SEPARATE LARCENY EACH MONTH THE MONEY IS
RECEIVED, "

Standard Of ReVIEW & i vt it ittt e et et e et e e s s s e eseseeaeeaeaeeenn

Law and ArguUmenl .o u i ittt ot eotonttoeesosoteaneneaeaansenaeas

Certified TSsUe I vi i it oo esetntesnenanossessessessesasnnnsns

WHETHER THE ARMY COURT OF CRIMINAL APPEALS ERRED
WHEN IT HELD THAT APPELLANT’ S PLEAS TO

SPECIFICATIONS 1 AND 3 OF CHARGE II WERE
IMPROVIDENT BECAUSE THE MILITARY JUDGE Y“NEVER
SATISFACTORILY RESOLVED THE INCONSISTENCY BETWEEN

APPELLANT’S PLEAS TO THE ENTIRE AMOUNT [OF BASIC
ALLOWANCE FOR HOUSING] IN LIGHT OF HIS APPARENT
ENTITLEMENT TO A LESSER AMOUNT. "

STANdard Of ReVieW i v ittt it i ettt sttt eesonsseeesnenaenannsns

Law and Argument .. ...ttt ittt ittt ittt e

Conclusion

---------------------------------------------------



Table of Cases, Statutes, and Other Authorities

United States Court of Appeals for the Armed Forces / Court of
Military Appeals

United States v. Bolden,
28 M.J. 127 (C.M.A. 10989) .. ... e et et ittt taannenns passim

United States v. Inabinette,
66 M,Jd. 320 (C.A.A.F. 2008 ittt ittt it ie st ie e ennns 11, 17

United States v. Watson,
71 M.J. 534 (CLALALE. 20012 i et e e eees 11, 23
United States Service Courts of Appeals

United States v. Lepresti,
52 M.J. 644 (N.M. Ct. Crim. App. 1999} ....¢ i nu.n passim

United States v. McNett,
21 M.J. 969 (A.C.M.R. 109BE) i v i ittt sttt eeeneanans prassim

United States v. Rupert,
25 M.J. 531 (A.C.M.R. 1987 ) . it it s e e e i ieaann 18, 1%
United States Circuit Courts of Appeals

United States v. Billingslea,
603 F.2d 515 (5th Cilzr. 1970) ittt et e et i e i iea e n s 21

United States v. Papia,
910 F.2d 1357 (7th Cir. 1990) ..ttt i iiiineeannnn 21

United States v. Parisien,
413 F.3d 924 (8th Cir. Z20050) ¢ttt it et cnenennnnnns 21

United States v. Smith,
373 F.3d 561 {(4th Cir., Z2004) & .. i it it ittt e et e s enennanes 21

Uniform Code of Military Justice
N w T PPt 1

s ol ol I o 2 S N 1

ii



73w o = 1 2
7w < S 5 2
Manual for Courts-—Martial
MCM, pL. IV, T 46a{l) (L1984) ...t ittt ittt et enaeennaeeens 12

iii



TO THE HONORABLE, THE JUDGES OF THE
UNITED STATES COURT OF APPEALS FOR THE ARMED FORCES

Certified Issues

I.

WHETHER THE ARMY COURT OF CRIMINAL APPEALS
ERRED WHEN IT HELD THAT APPELLANT’S PLEAS TO
SPECIFICATIONS 1, 2, AND 3 OF CHARGE II WERE
IMPROVIDENT BECAUSE THEFT OF BASIC ALLOWANCE
FOR HOUSING OCCURRING OVER MULTIPLE MONTHS
“AMOUNTS TO A SEPARATE LARCENY EACH MONTH
THE MONEY IS RECEIVED.”

II.

WHETHER THE ARMY COURT OF CRIMINAL APPEALS
ERRED WHEN IT HELD THAT APPELLANT’'S PLEAS TO
SPECIFICATIONS 1 AND 3 OF CHARGE II WERE
IMPROVIDENT BECAUSE THE MILITARY JUDGE
“NEVER SATISFACTORILY RESOLVED THE
INCONSISTENCY BETWEEN APPELLANT'S PLEAS TO
THE ENTIRE AMOUNT [OF BASIC ALLOWANCE FOR
HOUSING] IN LIGHT OF HIS APPARENT
ENTITLEMENT TO A LESSER AMOUNT."”

Statement of Statutory Jurisdiction

The United States Army Court of Criminal Appeals (Army
Court} reviewed this case pursuant to Article 66(b), Uniform
Code of Military Justice (UCMJ).' The statutory basis for this
Honorable Court’s jurisdiction is found in Article 67 (a) (2),
UCMJ, which allows review in “all cases reviewed by a Court of
Criminal Appeals which the Judge Advocate General c¢rders sent to

the Court of Appeals for the Armed Forces for review.”?

V'Ja 1-4; 10 U.S.C. § 866(b) {2008).
210 U.S.C. §867(a) (2).



Statement of the Case

A military judge sitting as a general éourt—martial
convicted appellant, pursuant to his pleas, of two
specifications of false cfficial statement, two specifications
of larceny of military property of a value over 3500.C0, and one
specification of wrongfully appropriating broperty of a valus
over $500.00, in wviclation of Articles 107 and 121, UCMJ.® The
military judge sentenced appellant to be reduced to the grade of
E-1, to forfeit all pay and allowances, tc be confined for three
months, and to be discharged from the service with a bad-conduct

 The convening authority approved only so much of the

discharge.
sentence as provided for reduction to the grade cof E-1,
confinement for three months, and a bad-conduct discharge.5

On May 24, 2013, the Army Court held that “the military
judge erred in accepting appellant’s plea to larceny [and
wrongful appropriaticn] of over $500.00 of military property
when [appellant] providently pled only to larceny [and wrongful
appropriationj of less than $500.00 of military property.”®
Further, with respect tc the issue of aggregating the total sums

stolen or wrongfully appropriated, the Army Court specifically

“reject[ed] the approach of the Navy and Marine Corps Court of

JA 1, 16, 39.
JA 40-41.

JA 42.

JA 1-2.
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Criminal Appeals and [found] that theft of [basic allowance for
housing], under these circumstances, amounts to a separate
larceny each month the money is received.”’ iowever, the Army
Court affirmed appellant’s sentence.® The Army Court denied the
Government’s first motion for en banc reconsideration on June
13, 2013, and dismissed the Government’'s second motion for en
banc reconsideration on July 1, 2013.°

The Judge Advocate General of the Army filed a certificate
for review of the Army Court’s decision with this Honorable

Court on August 5, 2013.%°

Statement of Facts

In May 2008, appellant was stationed at Fort Bragg, North
Carolina.'’ He was married but had no children or other

? Based on his status as a married active-duty

dependents.1
servicemember, appellant was receiving Basic Allowance for
Housing (BAH) at the with-dependents rate (BAH-WITH).®
Appellant and his wife divorced on May 27, 2008, and appellant

was aware that because he nco longer had dependents, he was nc

T g 3.

& Ja 3-4.

® JA S.

Y9I 6. .
tYga 7-10, 33-34, 41-42, 44,
2 gJa 41.

13 g 41.



longer entitled to receive BAH-WITH.!* Furthermore, Fort Bragg
policy required soldiers at the grade of E-5 without dependents
to live in the barracks.' Such soldiers were not entitled to
receive any amount of BAH, including BAH at the without-
dependents rate {(BAH-WITHCUT), unless they reguested and
received a certificate of non-availability (CNA) from their
commander.'®

Despite his divecrce and Fort Bragg pelicy, appellant did
not adjust his personnel records to reflect he no longer had
dependents, or request and receive a CNA from his commander so
that he could draw BAH-WITHOUT and live off-post.'’ Instead,
appellant continued drawing BAH-WITH on a monthly basis at the
Fert Bragg rate until 19 October 2010, when he arrived at Fort
Campbell, Kentucky, on permanent change of station {(PCS)
orders. In sum, between 27 May 2008 and 19 October 2010,
appellant received BAH-WITH in the amount of $30,623.27 over
thirty monthly payments.'® With the exception of the 27-31 May
2008 payment, each monthly BAH-WITH payment exceeded $500.00.%°

Cn 21 April 2009, appellant deployed from Fort Bragg to

14 Ja 35, 42.

15 78 42-43.

o gn 42-43.

17 0n 33-34, 42-43,
% gn 42.

19 g8 42, 44.

20 JAn 44.



Afghanistan.?’ Appellant was assigned to Bagram ARirfield and
Forward Operating Base (FOB) Gardez in Afghanistan.?® 1In April
2009, appellant submitted a DD Form 1561?° on which he falsely
indicated he was still married.’® Based on the false DD Form
1561, appellant received Family Separation Allowance (FSA) on a
monthly basis until he redeployed on 8§ June 2010.7° Appellant
received a total of $3,408.33 in FSA over fourteen payments
during his deployment.26 No single payment was over $500.00.%7
On 20 October 2010, at Fort Campbell, appellant submitted
two documents, a DA Form 5960°°® and a DD Form 1351-2%°, on which
he stated that he was married.’" Based on those false documents,
appellant began to receive BAH-WITH at the Fort Campbell rate
and received PCS entitlements, such as dislocation allowance at
the with-dependents rate, spousal per diem, and spousal travel

allowance, to which he was not entitled.?' Fort Campbell also

L Jn 30, 43.

22 gn 30, 43.

*3 Dep’t of Def., Form 1561, Statement to Substantiate Payment of
Family Separation Allowance (Nov. 2006).

24 JA 32-33, 43,

25 Jn 30, 43.

6 Ja 31, 33, 44.

T JA 44.

28 Dep’t of Army, Form 5960, Authorization to Start, Stop, or
Change Basic Allowance for Quarters and/or Variable Housing
Allowance (Sep. 1990).

% Dep’t of Def., Form 1351-2, Travel Voucher or Subvoucher (Mar.
2008). Appellant was not charged with stealing the monies he
received pursuant to the falsified travel voucher.

% JA 16-17, 26, 42, 44-45.

3 an 42,



had a policy requiring soldiers who were below a certain rank
and had no dependents to live in the barracks.’ Such soldiers
were not entitled to any amount of BAH, including BAH-WITHCUT,
unless they received a CNA from their commander.?® Appellant did
not receive (or even request) a CNA from his commander.?®

In sum, between 1% Cctober 2010 and 18 April 2011,
appellant received BAH-WITH in the amcunt of $5,328.00 cver
seven monthly payments.?” With the exception of the 19-31
October 2010 payment, each monthly BAH-WITH payment exceeded
$500.00.°°

With respect to Specification 1 of Charge II, appellant and
the military judge discussed whether appellant was, after his
divorce, entitled to any amount of BAH. The specific discussion
follows:

MJ: So did you obtain scomething of wvalue from the United
States, without compensaticn, because of that?

ACC: Yes, I did, Your Honor.
MJ: And that was what, the money you were talking about?
ACC: Yes, Your Honor, the BAH with entitlements.

MJ: And would they have given you that money if you hadn’t
made this false representation?

32 gn 42-43.

335 0N 29, 42-43.
3 gn 29,

3% Ja 23,

3¢ Jn 44,



ACC: Not with entitlements, no, Your Honor.®’

MJ: Okay. Well, I'm talking about all the money that

we’' re—-—-we're talking about. It just says over $500, but

Just so we know--I want tc make sure that the stipulation

of fact 1s correct toc. How--how much of the-~what money

did you—--when we’re talking about BAH----

ACC: The entire amcunt, Your Honor. All-—-—-

MJ: Which is how much? Because, you know, this goes into

the-~the element that says the value is of a value of more

than $500. What is the value of the property that you

wrongfully obtained??®

Appellant consulted with the defense counsel and then
admitted that he was not entitled to “[t]lhe entire amount” of
BAH-WITH.”® That “entire amount” was $5,328.00.%° The
stipulation of fact contains a table showing how much appellant
received in BAH-WITH while at Fort Campbell.?’ Between 19
Octcber 2010 and 18 April 2011, appellant received seven
payments of BAH-WITH at the Fort Campbell rate.®® Those payments
totaled $5,328.00.%

The military Jjudge also discussed with appellant the

procedures reguired for appellant to live off-post. That

discussion is as fellows:

37

£

While appellant referred to BAH “with entitlements,” a common-
sense reading of the plea colloquy in conjunction with the
stipulation of fact makes clear that appellant is referring to
BAH at the with-dependents rate.

* Ja 27.

* Jn 28.

9 Jn 28.

Ja 44,

2 Ja 44,

B Ja 44,



MJ: You had mentioned something=--so I think I
understand what’s in the stipulation of fact. I just
want to make sure I understand that correctly.

It’'s possible that if you had gone through the
channels and requested other entitlements, like, to
live off post and to get BAH at the without dependant
[sic] rate, then it’s 1likely that vyou would have
gotten--been authorized to do that and obtain that.
Is that--is that correct?

ACC: Yes, Your Hcnor.
MJ: Okay. Did you go through any cf those steps?
ACC: No, I did not, Your Honor.

MJ: Okay, were you entitled to any part of the
$5,3287

ACC: No, T was not, Your Honor.

With respect to Specification 3 of Charge II, appellant
admitted that he wrongfully appropriated BAH-WITH while at Fort
Bragg in the amount of $30,623.27.%° While the military judge
and appellant did not repeat their earlier discussion about the
procedure required to get permission to live off-post and draw
BAH-WITHOUT, the stipulation of fact discusses the Fort Bragg
policy and, again, notes that appellant did not follow that
procedure and “specifically admits that his crimes involve
wrongful receipt of the entire amount of BAH-WITH.”%

All other facts necessary to dispcese of the certified

issues are set forth below.

4 JA 28-29.
° Ja 35, 42, 44,
4 TA 42-43,



Summary of Argument

The Army Court erred in two regards. First, the Army Court
incorrectly held that “theft of BAH, under these clrcumstances,
amounts to a separate larceny each month the money is
received.”* Under the Army Court’s reasoning, theft of BAH or
other military allowances that occurs over several menths but

AL

arises out of one act must either be charged under cne “on
divers occasions” specification, thereby possibly exposing an
appellant to a sentence less Than commensurate with his
criminality, or under a separate specification for each monthly
payment, thereby exaggerating an appellant’s criminality.?® Not
only does the Army Court’s holding lead tc an untenable result,

it also gces against the weight of military case law — including

contrary authority from the Court of Military Appeals - and

‘7 Ja 3.

“® This is most applicable to Specification 2 of Charge II, which
charged appellant with stealing Family Separation Allowance

(FSA) between May 2009 and June 2010. (Charge Sheet). No
monthly amount of FSA was over $500.00, but the aggregate amount
stolen was $3,408.33. (JA 44).

If appellant was charged with one specification of stealing
FSA on divers occasions, he would receive only one conviction,
which is proper, but his maximum sentence would include a bad-
conduct discharge and confinement for one year. This creates a
sentencing windfall for appellant.

If appellant were charged under separate specifications, he
would receive fourteen convictions and his maximum sentence
would include a bad=-conduct discharge and confinement for
fourteen years. This scenario overemphasizes appellant’s
criminality and exposes him to a harsher sentence than
aggregating the sum would.



several federal cases.

Second, the Army Court incorrectly held that appellant’s
pleas to larceny and wrongful appropriation of property of a
value over $500.00 were improvident.’® The Army Court wrote that
“appellant repeatedly stated that he understood that he was not
entitled to BAH-WITH in a fashion expressing the understanding
that he was entitled to BAH at the without-dependent rate” and
that the military judge “never satisfactorily resclved the
inconsistency between appellant’s pleas to the entire amcunt in
light of his apparent entitlement to a lesser amount . ”>°
However, in reaching that conclusion, the Army Court
misinterpreted the record of trial; the plea cclloguy and the
stipulation of fact firmly establish that no such unresolved
inconsistency exists. Therefore, appellant’s pleas to
Specifications 1 and 3 of Charge II were provident, and the

military judge did not abuse his discretion in accepting those

pleas.

% ga 3.
0 Ja 3.

1¢C



Certified Issue I

WHETHER THE ARMY COURT OF CRIMINAL APPEALS
ERRED WHEN IT HELD THAT APPELLANT'S PLEAS TO
SPECIFICATIONS 1, 2, AND 3 OF CHARGE II WERE
IMPROVIDENT BECAUSE THEFT OF BASIC ALLCWANCE
FOR HOUSING OCCURRING OVER MULTIPLE MONTHS
“AMOUNTS TO A SEPARATE LARCENY EACH MONTH
THE MONEY IS RECEIVED."”

Standard of Review

Ordinarily, a military judge’s acceptance of a guilty plea
is reviewed for an abuse of discretion; however, “where the
issue appealed involves pure gquestions of law, [this Court]

utilize{s] a de novo review.””!

Law and Argument

Military law has long permitted charging separate takings
in the aggregate as one larceny when the takings arise out of a
single criminal act, impulse, or motive. Additionally, four
federal circuit courts of appeals apply like reasoning.
However, the Army Court’s reasconing in this case rejects (and
outright ignores) the weight of military case law and misapplies
the cases it does cite. Further, the Army Court’s reasoning
leads to cne of two equally untenable charging decisions with

respect to ongoing larcenies.

1 United States v. Watson, 71 M.J. 54, 56 (C.A.A.F. 2012)

(citing United States v. Inabinette, 66 M.J. 320, 322 (C.A.A.F.
2008) ).

11



A. Under military law, ongoing larcenies arising out of a single
criminal act, impulse, or motive may properly be charged in the
aggregate

1. United States v. Bolden

Larceny of BAH or FSA that arises out of a single criminal
act or impulse may be charged in the aggregate instead of on
divers occasions or as separate specifications. This is not a
novel concept and, in fact, has been the state of military law
for over twenty vears. In United States v. Boldenﬂ, this court
expressly affirmed the practice of charging BAH larceny in the
aggregate. In Bolden, the appellant was convicted of, inter
alia, larceny of more than $100.00 in BAH and conspiracy to
commit the same.’® The appellant’s co-conspirator, Bahre, with
the appellant’s assistance, entered into a sham marriage so that
he could live off base and receive BAH.’® Bahre reported his
monthly rent as $750.C0 and received monthly BAH in the amount
of $700.00.°°> However, his actual monthly rent, and therefore

the maximum amount to which he was entitled, was only $650.00.°°

°2 28 M.J. 127, 129 (C.M.A. 1989).

53 1d. at 127-28. At the time Bolden was decided, the threshold
for increased punishment for larceny was $100.00, not $500.00.
Manual for Courts-Martial, United States (1984 ed.), pt. IV, 1
46e(1). Additicnally, Bolden refers to BAH as “BAQ,” or “Basic
Allowance for Quarters.”

% Id. at 128-29.

? 1d. at 128.

6 1d.

12



Bahre drew these monthly allowances for five-and-a-half months,>’

While Bolden primarily dealt with whether or not Bahre’s
marriage was a sham, this Court expressly held that the
appellant would have been guilty of larceny over $100.00 even if

® In so holding, this Court stated

the marriage was legitimate.5
that:

[Iln any event, the Government’s evidence was

sufficient to sustain the convictions for larceny and

conspiracy. According to this evidence, Bahre had
intenticnally overstated the rent he was paying; and

so he had received each month an allowance greater

than he was entitled to, even 1if he was validly

married. The aggregate amount of these overpayments
was substantially in excess of §100.00, as alleged in
both the larceny and conspiracy specifications.?>”

Bolden’s holding is on point and could nct be more clear -
when BAH is stolen on a continuing basis and such takings arise
cut of a single criminal act or impulse, aggregation of the
total sum stolen into a single specification is proper.
However, Bolden was not the first case, and this Courlt was not
the first court, to allow for charging several takings in the

aggregate when those takings arose from a single criminal act,

impulse, or mctive,

2. United States v. McNett

Tn fact, the Army Court of Military Review applied such

" Bolden, 28 M.J. at 128.
8 1d. at 129.
** 1d. (emphasis added).

13



reasoning three vears before this Court did in Bolden. 1In
United States v. McNett, the appellant was charged in a combined
specification with, inter alia, larceny of an aggregated sum. *°
The appellant stole money from a subordinate “under the pretext
of investing it for the victim” on four occasions in the amounts
of $500.00, $4,000.00, $5,000.00, and $1,356.00.% The takings
occcurred pursuant to appellant’s scheme “to perpetuate a
successful fraud,”®

While McNett dealt with the issue of multiplicity, rather
than the propriety of aggregation, the court did note “that
these offenses were part of one prelonged, continuous criminal
transaction entered into pursuant to a single criminal impulse

#%  purthermore, while the court could have

(motive){].
“decline[d] to treat [the offenses] as multiplicious for
findings” due to “the time separations between the offenses in

question,” it declined to do so0.°® 1Instead, the court

reconsclidated the specification “to reflect more accurately and

€0 21 M.J. 969 (A.C.M.R. 1986). The appellant was charged with
larceny of $15,9C00.00. However, the A.C.M.R. found the evidence
was sufficient only to prove larceny of $8,751.00. This sum
tock intc account the tetal amounts the appellant stole from and
paid back to the victim. The reduction in amcunt does not
affect the proposition for which McNett is cited here.

L Id. at 970.

2 1d.

 1d. at 971.

® 1d.

14



fairly the gravamen of appellant’s criminal misconduct.”®

Therefore, McNett’s reasoning tracks that of Bolden and allows
for several takings occurring pursuant to one criminal act or

impulse to be charged in the aggregate.

3. United States v. Lepresti

While Bolden and McNett apply similar reasoning, neither
case provides an explicit test to determine when separate
takings may be charged in the aggregate as an ongoing larceny.
In United States v. Lepresti®®, though, the Navy-Marine Corps
Court of Criminal Appeals {(Navy Court) did just that. In
Lepresti, the appellant was convicted of, inter alia, two
specifications of larceny.® The appellant used an

acguaintance’s credit card to purchasé multiple items from an

68

automobile parts store. The appellant ordered all the items at

the =same time; however, the items shipped {and were therefore

received by appellant) on different dates.®®

The appellant argued that the specifications were

10

“multiplicicus for findings. In its analysis, the Navy Court

7l

“analogize[d] this situation to BAQ fraud type cases. In such

 rd.

% 52 M.J. 644 (N.M. Ct. Crim. App. 1999).
¢7 1d. at 652.

€ 1d.

® I1d.

014,

"t 1d. at 653.

15



cases:

The service member draws allowances to which he is not

entitled over an extended period of time, either

because c¢f a single false claim of dependency or a

failure to report a change in dependency. Routinely,

those cases are charged as a larceny of the total
amount of funds the service member fraudulently
received. '’

In addition, the Navy Court noted that:

where we have seen [BAH larceny] charged as a new
larceny each pay periocd, we have consolidated the
specifications into a single offense . . . because we
found the multiple specifications viclated the policy
that one transaction should not be made the basis for
an unreasonable multiplication of charges.”’”

On that basis, the Navy Court held that a single larceny
should be charged when the following three-part test is
satisfied: “ (1) An accused intends to steal several items; (2)
The means of committing the larceny is through a single act of
fraud; and, (3) The owner of the property delivers the items to
the accused, but delivery is made at different times or dates.’*
Applying that test, the Navy Court held “that the two
specifications address[ed] a single continuing larceny” and
consolidated the specifications into a single specification.’

In sum, this Ccurt and the Army and Navy Courts have held

that charging BAH larceny as the Government did in the present

case 1s proper. Bolden and McNett provide that when an accused

2 1d.
BoId.
"Mord.
> Lepresti, 52 M.J. at 652-53, 658,

le



commits one criminal act or possesses a singular criminal
impulse and obtains monies on a recurring basis as a result of
that act or impulse, charging those takings in one specification
on an aggregated basis 1is proper, and Lepresti provides a
common-sense, three-part test to determine whether aggregation

is proper.

B. The Army Court’s reasoning is incorrect

The Army Court’s heolding inexplicably contradicts the
above precedents and misapplies 1its own precedent 1in
holding that appellant’s larceny and wrcngful appropriation
of allowances “amount[ed] to a separate larceny each month

w76

the money 1s received. In reaching this holding, the

Army Court, noting Lepresti, expressly “reijectled] the
approach of the Navy and Marine Corps Court of Appeals[].”77
Ffurthermore, the Army Court’s opinion dcoes neot even cite,
let alone attempt to distinguish, Bolden or McNett. As a
result, the Army Court’s analysis 1s, at a minimum,
incomplete.

The Army Court alsc miszpplied its own precedent.

Instead of following this Court’s heolding in Bolden "or

applying 1its own reasoning from McNett, the Army Court

% In 3.
T In 3.

17



relied on United States v. Rupert.’® In Rupert, the
appellant pled guilty to larceny of items with an aggregate
value of over $100.00.’° The items included “miscellaneous
foodstuffs, numercus items of ammunition, pyrotechnics and
explosives, medical and office supplies, a cot, thirty-five
batteries and two protective mask carriers” and were stolen
over a seventeen-month period from different locaticons on
Fort Carson.®® The Army Court found that appellant was only
provident to larceny of items wvalued at $100.00 cor less, as
the military judge “failed to ascertain that any one item,
or any series of items taken or withheld at substantially
one time, had a value in excess of £100.00. 78

Rupert 1s easily distinguished from the present case.
In Rupert, the appellant committed multiple affirmative
acts at different locations in order to complete his
thefts. Here, by contrast, appellant only committed one
affirmative act in each specification - failing to update
his paperwork at Fort Bragg and submitting a false document
in Afghanistan and at Fort Campkbell - and passively
received the gstolen allowances on a meonthly basis.

Furthermore, nothing in Rupert indicates that the appellant

% 25 M.J. 531, 532 (A.C.M.R. 1987); JA 3.
™ Rupert, 25 M.J. at 531.

80 1d. at 532.

81 7d. at 532-33.

18



astole those items as part of a single criminal impulse or
motive. Rather, it appears as though the appellant
developed the intent tc steal different items at different
times. Again, the present case 1s different. Appellant
had a singular intent to wrongfully appropriate BAH at Fort
Bragg, a singular intent to steal FSA in Afghanistan, and a
singular intent to steal BAH at Fort Campkell. Therefore,
Rupert 1s distinct from the present case, and the Army
Court’s reliance upon it was misplaced.
C. The Army Court’'s reasoning leads to an absurd result, but
Lepresti leads to the correct result

In addition to rejecting contrary case law and misapplying
its own precedent, the Army Court’s reasoning leads to a result
that is untenable in light of common sense and public policy.
Since the Army Court’s ruling forecloses charging the ongoing
theft of BAH or ISA that arises out of a single act as one
aggregated specification, the government is left with two
cptions. FEither the government can charge each separate receipt
as its own specification, or it can combine the thefts into an
“on divers occasions” specification.

While charging each receipt of money as a separate
specification may appear toc be a workable, common-sense result,
further analysis reveals that not to be the case. A simple

hypothetical, sometimes discussed in film and television,
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illustrates the obvious paradox that the Army Ccourt’s apprcach
requires. In this hypothetical, a thief creates a computer
virus that, once uploaded into a kank’s computer network,
siphons off a fraction of a cent for every transaction into or
out of the bank and deposits those negligible amounts into a
hidden account accessible only by that thief. The computer
virus 1s designed to capture such negligible sums to avoid
suspicicon cr automated security checks, yet accumulate a wvast
sum - potentially thousands cr tens of thousands of dollars -
over a long period of time, all triggered by a single uploading
¢f the wvirus.

Under the Army Court’s reascning, the government could
charge each theft of a fracticn of a cent as a separate
specification. This would quickly result in hundreds or
thousands of convictions - one for every specification - for the
thief. Such a result would exgggerate appellant’s criminality
to an absurd degree in terms of the number of convictions and,
as discussed in Lepresti and McNett, run afoul of the policy
prohibiting unreasonable multiplication of charges.

The alternative golution contemplated by the Army Court
would be that the government could charge the theft of a
fraction of a cent on divers occasions. In this scenario,
appellant would only be convicted of one specification of

larceny cf property under $500.00. As a result, his sentence
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would drastically underemphasize his criminality.

The Lepresti approach avceids these absurd results.

Instead, ILepresti produces the correct result that benefits both
parties. The government is permitted to aggregate the sums of
the monies stolen, thereby exposing an accused to a maximum
sentence commensurate to the total amount stolen. Furthermoré,
aggregation prevents an accused from facing a ridiculous number
of specifications for what is, essentially, one continuing
criminal act."

The present case is tailor-made for the Lepresti test.
First, with respect to each specification, appellant intended to
steal several items - namely, each monthly receipt of BAH-WITH
or FSA. Second, the means cf committing each larceny was
through a single act of fraud. At Fort Bragg, appellant failed
to update his personnel documents to reflect his lack of
dependents. At Fort Campbell and in Afghanistan, appellant
affirmatively submitted official documents falsely stating that

he was married. Third, the owner of the property - the United

82 Pederal criminal law employs a similar approach. See United

States v. Billingslea, 603 F.2d 515, 520 (5th Cir. 1979) (“[T]he
formulation of a plan or scheme or the setting up of a mechanism
which, when put intc operaticn, will result in the taking ozr
diversicn of sums of money on a recurring basis, will produce
but one crime.”). Three other circuits have adopted
Billingslea’s reasoning. See United States v. Papia, 210 F.2d
1357, 1364-65 (7th Cir. 1590); United States v. Smith, 373 F.3d
561, 564 (4th Cir. 2004); and United States v. Parisien, 413
F.3d %24, 926-27 (8th Cir. 2005).
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States military - delivered the stclen monies to appellant on
different dates. Because the facts of this case satisfy the
Lepresti test, appellant was properly charged with the
aggregated amounts stolen.

In this case, Specificaticns 1, 2, and 3 of Charge II wers
properly aggregated under Lepresti, McNett, and Bolden, and the
Army Court erred when it found that “theft of BAH, under these
circumstances, amounts to a separate larceny each month the

money 1s received.”

Certified Issue II

WHETHER THE ARMY COURT OF CRIMINAL APPEALS
ERRED WHEN IT HELD THAT APPELLANT’'S PLEAS TO
SPECIFICATIONS 1 AND 3 OF CHARGE II WERE
IMPROVIDENT BECAUSE THE MILITARY JUDGE
“NEVER SATISFACTORILY RESOLVED THE
INCONSISTENCY BETWEEN APPELLANT’S PLEAS TO
THE ENTIRE AMOUNT [OF BASIC ALLOWANCE FOR
HOUSING] IN LIGHT OF HIS APPARENT
ENTITLEMENT TO A LESSER AMOUNT.”

Standard of Review

A military judge’s acceptance of a guilty plea is reviewed

for an abuse of discretion.®

Law and Argument

Appellant’s pleas to larceny of BAH over $500.00 and
wrongful appropriation of BAH over $500.00 were provident.

“"This court must find ‘a substantial conflict between the plea

¥ United States v. Inabinette, 66 M.J. 320, 322 (C.A.A.F. 2008).
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and the accused’s statements or cther evidence’ in order to set
aside a guilty plea.”®® ihile the Army Court held that the
military judge failed to resclve an “inconsistency between
appellant’s pleas to the entire amount in light of his apparent
entitlement to a lesser amount,” an accurate reading of the
record shows that no such inconsistency existed.

Specifically, the Army Court wrote that “[t]he stipulation
cf fact states that at boﬁh Fort Bragg and Fort Campbkell
appellant wduld have been entitled to [BAH-WITHOUT].”% The Army
Court further wrote that “appellant repeatedly stated that he
understood that he was not entitled to BAH-WITE in a fashion
expressing the understanding that he was entitled to [BAH-
WITHOUT] . *®®

Those statements are inaccurate. The stipulaticon of fact
never states that appeilant was entitled to BAE-WITHOUT after

his divorce. Rather, it states that:

[appellant] never applied for and received the
authority to live off-post and receive BAH as a single
Scldier without dependents. It was 1installation

policy at both Fort Bragg and Fort Campbell that an E-
5 would be placed in the barracks (and would receive
no housing allowance}) unless the E-5 sought and
received a [CNA].Y

8 United States v. Watson, 71 M.J. 54, 58 (C.A.A.F. 2012)
(queting United States v. Garcia, 44 M.J. 496, 498 {(C.A.A.F.
1996) ).

8 Ja 3.

8¢ gp 3.

%7 Jn 42-43.
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While Fort Bragg had a policy permitting recently-divorced
servicemembers to continue living cff-post and recelve BAH-
WITHQUT, that policy alsc did not apply unless appellant’s
commander had signed a CNA, %8 Finally, the stipulaticn expressly
prevides that appellant “specifically admits that his crimes
involve wrongful receipt of the entire measure of BAH-WITH.”®°
Those specific admissions were that appellant “wrongfully
appropriated BAH-WITH entitlements at the Fort Bragg rate in the
amount of $30,623.27”7 and “stole BAH—WITH entitlements at the
Fort Campbell rate in the amcunt of $5,328.OO."90 In sum,
nothing in the stipulation of fact states that appellant was
actually entitled to receive BAH-WITHOUT after his divorce.
Rather, the stipulation of fact shows that appellant was not
entitled to receilve (and did not believe himself so entitled)
any amount of BAH after his divorce.

Additionally, nothing in the providence inquiry shows that
appellant “repeatedly stated that he understood that he was not
entitled to BAH-WITH in a fashion expressing the understanding
that he was entitled to [BAH—WITHOUT}.”M‘ In fact, the
providence inquiry shows the exact opposite - that appellant

understood he was not entitled to any amount of BAH. For

88 gJa 43.
89 Ja 43.
%0 ga 42.
°L gn 3.

24



example, with respect to Specification 1 of Charge II, the

military judge and appellant discussed the procedures required

for appellant to live off-post. That discussicn is as follows:
MJ: You had mentioned something--so I think I
understand what’s 1in the stipulation of fact. I just
want to make sure I understand that correctly.

It's possible that if you had gone through the
channels and reguested other entitlements, 1like, to
live off post and fo get BAH at the without dependant
[sic] rate, then 1it's 1likely that vyou would have
gotten--been authorized to do that and obtain that.
Is that--is that correct?

ACC: Yes, Your Honor.

MJ: Okay. Did you go through any of those steps?

ACC: No, I did not, Your Honor.

MJ: Qkay, were vyou entitled to any part of the
$5,3287
ACC: No, I was not, Your Honor .

Based on that discussion, it is clear that appellant knew and
understood that he was not entitled to any amount of BAH,
including BAH-WITHCUT.

With respect to Specification 3 of Charge II, appellant
admitted that he wrongfully appropriated BAH-WITH while at Fort
Bragg in the amount of $30,623.27.%% While the military judge
and appellant did not repeat their earlier discussion about the

procedure required to get permission to live off-post and draw

%2 Jn 28-29.
°3 Jn 35, 42.
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BAH-WITHOUT, the stipulation of fact discusses the Fort Bragg
peolicy and, again, notes that appellant did ncot follow that
procedure and “specifically admits that his crimes involve
wrongful receipt of the entire amount of BAH-WITH,”>*

In both the providence inguiry and the stipulation of fact,
appellant cleariy and unequivocally admitted that he stole the
entire amcunts of BAH-WITH, and not just the difference between
BAH-WITH and BAH-WITHOUT, while stationed at Fort Bragg and Fort
Camppbell. Those admissions correspond with, rather than
contradict, his pleas of guilty. Therefore, contrary to the
Army Court’s reading of the record, there was ne inconsistency
{let alone a substantial one) khetween appellant’s pleas and his
admissions during the providence inguiry and in the stipulation
of fact. As such, the military judge did not abuse his
discretion in accepting appellant’s pleas to Specifications 1
and 3 of Charge II, and the Army Court erred in holding to the

contrary.

Conclusion

The Army Court erred by failing to apply and follow the
reasoning of Bolden, McNett, and Lepresti. The Army Court
should have applied, and this Court should apply, the three-part

test from Lepresti. Decing so will validate the consolidation of

2% JA 43.
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separate receipts of unauthorized allowances into a single
specification (or, in this case, three specifications) to
reflect a single cngoing course (or three ongoing courses) of
criminal conduct. Furthermore, the military judge did not abuse
his discretion in accepting appellant’s pleas to Specifications
1 and 3 of Charge II, and the Army Court erred in holding to the
contrary. Because there was no inconsistency in appellant’s
pleas, the military judge properly accepted appellant’s gquilty

pleas.
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Wherefore, the Government respectfully reguests this
Heonorable Court to reverse the decision of the Army Court of

Criminal Appeals and affirm the findings and sentence in this

case.
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