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| ssues Presented
I

THE LONMER COURT HELD THAT THE ADM SSI ON, OVER

APPELLANT" S OBJECTION, OF TWO PIECES OF TESTI MONI AL

HEARSAY FOUND WTHIN THE DD FORM 2624 WAS HARMLESS

ERROR BEYOND A REASONABLE DOUBT. BUT I T M SASSPLI ED

THE SWEENEY FACTORS AND DI D NOT CONSI DER THE BLAZI ER 11

FACTORSS | N ASSESSI NG PREJUDI CE. DD THE LONER COURT

ERR I N HOLDI NG THAT THE TESTI MONI AL HEARSAY DI D NOT

CONTRI BUTE TO APPELLANT’ S CONVI CTI ON?

[

THE LOWER COURT HELD THAT THE M LI TARY JUDGE DI D NOT

ABUSE H'S DI SCRETION IN ADM TTING OVER APPELLANT' S

OBJECTI ON, THE CHAIN OF CUSTODY DOCUMENTS AND | NTERNAL

REVI EW WORKSHEETS BECAUSE THEY WERE NON- TESTI MONI AL.

ARE THESE NON- MACHI NE GENERATED DOCUMENTS AND

WORKSHEETS TESTI MONI AL?

Statenment of Statutory Jurisdiction

The | ower court reviewed Appellant’s case pursuant to
Article 66(b)(1), UCMI, 10 U . S.C. 8§ 866(b)(1). The statutory
basis for this Court’s exercise of jurisdiction is Article
67(a)(3), UCMJ, 10 U.S.C. § 867(a)(3).

Statenment of the Case

On Decenber 16, 2010, a Special Court-Martial conposed of
menbers convicted Appellant, contrary to his plea, of one
speci fication of wongful use of marijuana under Article 112a,
UCMJ. ! The menbers sentenced Appellant to reduction to pay-grade
E-1 and a bad-conduct discharge.? On April 4, 2011, the

conveni ng authority approved the sentence and, except for the

1 JA at 31-32.
2 JA at 33.



bad- conduct discharge, ordered it executed.® On January 17,
2012, the lower court affirned the findings and sentence.* On
February 13, 2012, Appellant petitioned this Court to review his
case, which it granted on March 23, 2012.
Statenment of Facts

On July 7, 2010, Appellant had just returned from sevent een
days of leave.® Upon his return, his command conducted a random
urinalysis of forty-four Marines that included Appellant.?®
Appel lant’ s urine tested above the Departnent of Defense cutoff
for tetrahydrocannabinol (THC), the netabolite for marijuana.’

Appel l ant’ s Sergeant Maj or confronted himw th the results
of his urinalysis. Appellant’s reaction was one of “shock” and
“disbelief.”® He was “adamant that he did not [use marijuana].”?®
Appel I ant stated that he did not know how he coul d have tested
positive for marijuana, but offered as a possible explanation
that he had been around others who nmay have snoked marijuana.
Nevert hel ess, the convening authority charged Appellant with
wrongful marijuana use.

Appel lant’s court-martial was a “naked urinalysis” case —a
case in which the Governnent’s only evidence is the positive

urinalysis test result and acconpanying drug | aboratory report.

3
CAA.
“ United States v. Tearman, 70 MJ. 640 (NNM C. Crim App. Jan.
17, 2012).
JA at 13.
Id. at 19.
. at 24.
. at 16.
. at 16, 18.
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During Appellant’s court-martial for wongful use of marijuana,

t he Governnent sought to introduce the report generated by the
Navy Drug Screening Laboratory (NDSL), San Di ego. The Governnent
did not seek to introduce the cover sheet to the report.

Appel I ant nmoved to exclude the report inits entirety and, in the
alternative, the chai n-of-custody docunents associated with the
report and all report annotations that were not nachi ne-
generated. ! The defense argued that their adm ssion viol ated
Appel lant’ s Si xth Amendnent right of confrontation. The mlitary
j udge deni ed Appellant’s notions and admtted the report inits
entirety.

The | ower court found that the adm ssion, over Appellant’s
objection, of two testinonial portions of the DD Form 2624
constituted an abuse of discretion.® The inadnissible portions
were Block G which indicated the official test result reported
by the NDSL as “THC', and Block H, which certified “that the
| aboratory results . . . were correctly determ ned by proper
| aborat ory procedures, and that they are correctly annotated.”?®®
The |l ower court held that the renaining portions of the report,
i ncl udi ng non-nmachi ne generated data and annotati ons, were non-

testi nmoni al . **

10 JA at 15, 17.

1 JA at 23.

2 Tearman, 70 MJ. at 643.
13 4.

4 1d. at 642-43.



When assessing the prejudice stemm ng fromthe evidence
adm tted erroneously, the lower court found that the evidence at

»15 1t also found

i ssue “played no role in the Governnent’s case.
t he evi dence cunul ative and corroborated by the Governnent’s
expert witness.!® In short, it found no reasonable possibility
that the evidence contributed to the verdict.

Summary of Argunent

The NDSL report was erroneously admtted, despite
Appel lant’s objection. It contained two pieces of testinonial
hearsay which the Government used to convict Appellant w thout
provi ding hi mthe opportunity to confront the declarants. That
evi dence contri buted to Appellant’s conviction.

The chain of custody docunments and internal review docunents
are also testinonial hearsay. They were prepared for the primary
pur pose of use at Appellant’s court-martial. Their adm ssion,
over Appellant’s objection, was erroneous and al so contributed to
hi s conviction.

Ar gunent
I

THE LONMER COURT HELD THAT THE ADM SSI ON, OVER

APPELLANT" S OBJECTION, OF TWO PIECES OF TESTI MONI AL

HEARSAY FOUND WTHIN THE DD FORM 2624 WAS HARMLESS

ERROR BEYOND A REASONABLE DOUBT. BUT IT M SAPPLI ED THE

SVWEENEY FACTORS AND DI D NOT CONSIDER THE BLAZIER 11

FACTORS | N ASSESSI NG PREJUDI CE. THE LONER COURT ERRED

IN HCOLDING THAT THE TESTI MONIAL HEARSAY DID NOT
CONTRI BUTE TO APPELLANT’ S CONVI CTI ON

5 Tearman, 70 MJ. at 645.
6 1d. at 644-45.
7 1d. at 645,



St andard of Revi ew

When testinonial hearsay is admtted despite an objection,
this Court nust determ ne whether there is a reasonable
possibility that the evidence conpl ai ned of m ght have contri buted

8 This determination is nade on the basis of

to the conviction.?!
the entire record, and depends on the facts and particulars of the
i ndi vi dual case. °

Di scussi on:

Under Sweeney and Blazier 11, Blocks G and H contributed to
Appel  ant’ s convi cti on.

I n Sweeney, this Court adopted the five Van Arsdall factors
the Suprenme Court identified when conducting a prejudice anal ysis
in Confrontation O ause cases:

(1) The inportance of the testinonial hearsay to the
Governnent’ s case;

(2) Wiether the testinony was cunul ati ve;

(3) The existence of corroborating evidence;

(4) The extent of confrontation permtted; and

(5) The strength of the prosecution’s case.?
But neither the Suprenme Court nor this Court has ever held that
the list is exhaustive. On the contrary, this Court expl ai ned

that the five aforenentioned factors are to be consi dered "anong

18 United States v. Gardinier, 67 MJ. 304, 306 (C.A A F. 2009)
(enmphasi s added). This test is not whether there is a reasonabl e
possibility that the evidence conplained of did contribute to the
conviction, only whether it mght have.

® United States v. Sweeney, 70 MJ. 296, 306 (C. A A F. 2011).
20 Sweeney, 70 MJ. at 306 (citing Delaware v. Van Arsdall, 475
U S 673, 684 (1986)).



other factors”? and that “this determnation is made on the basis
of the entire record, and its resolution will vary dependi ng on
the facts and particulars of the individual case.”??

Nevert hel ess, even if the Van Arsdall factors are dispositive,
Appel | ant shoul d prevail .

(1) The testinonial certifications were critical to the
Governnent’ s case because the accuracy and reliability
of the NDSL testing procedures were placed directly at
i ssue.

In a contested, naked urinalysis case such as this one,

evi dence of the accuracy and reliability of the drug testing
procedure is vital to the Governnent’s case. Such evidence is
even nore essential to a conviction when, as here, the accuracy
and reliability of the drug testing procedures are directly
chal l enged by the defense. |If the NDSL testing indicated
Appel l ant did not have THC in his system or if the nenbers
bel i eved that the evidence was mi shandl ed or that the testing was
not performed in strict adherence to established standards, they
woul d have acquitted Appellant. Here, the NDSL testing
procedures were questioned by the defense fromthe outset.

During his opening statenent, the defense counsel pointed out the
procedural flaws in the Governnment’s case. This included that no
one who handl ed Appellant’s sanple or conducted any of the tests

3

woul d testify at Appellant’s trial.?® And he was correct.

| ndeed, the only NDSL enpl oyee who testified was Ms. Andrea

2l Sweeney, 70 MJ. at 306.
22 United States v. Blazier (Blazier I1), 69 MJ. 218, 226-27
(C.A A F. 2010).



Kam nski. But Ms. Kami nski nmade it clear that she took no part

in testing Appellant’s sanple:

She did not performany of the tests on Appellant’s
sanpl e. %

She was not present for collecting Appellant’s sanple.®
She was not present for shipping Appellant’s sanple. ?°

She was not involved in setting up the screen or re-
screen. 2’

She was not involved in the aliquots. ?®
Her name is nowhere on the drug | aboratory report. ?°

She first reviewed the drug |aboratory report in md-
Novenber 2010; the tests were conducted in July 2010. 3

Appel l ant’ s defense counsel al so questioned the accuracy and

reliability of the NDSL's procedures, citing recent human and

machine errors at the NDSL in San Diego.3 And during his

cl osing argunent, defense counsel highlighted the Confrontation

d ause i ssue:

[ TIhe Governnment did not put on a single wtness .
t hat handled the sanmple or conducted any of

[ Appel lant’s] tests. . . . And because the testing
center . . . is run by human beings, human bei ngs that
unfortunately make m stakes, how will we ever know if

there was a mistake made during the testing procedure?3

N

()]
—_—————————u
cooococonod

at 14.
at 25.
at 26.

at 14.
at 30.



Accordingly, the issue of whether proper procedures were
foll owed was directly challenged. Wth that evidence chall enged
in the nenber’s m nds, the Governnment bore the burden of proving
that the NDSL adhered to testing procedures and protocols and
reported accurate results when it tested Appellant’s sanple. 1In
attenpting to satisfy that burden, two pieces of testinonial
hearsay were crucial to supporting the Governnment’s sole
| aboratory w tness.

(a) Block Gwas inportant to the Governnent’s case.

One of the certifying officials at the NDSL, M. Tito
Ronmero, Jr., certified in Block G of the DD2624 formthat
Appel l ant tested positive for the marijuana netabolite THC. But
M. Romero did not testify at Appellant’s trial, he was not
deened unavail abl e, and Appel |l ant was never afforded the
opportunity to cross-exam ne him

| nstead, Ms. Kam nski —who took no part in the tests —
testified as the Governnent’s expert witness. M. Kam nski’s
only know edge that Appellant tested positive for marijuana cane
fromthe drug | aboratory report —Block G on the DD2624.
Nevert hel ess, she repeated M. Ronero’s hearsay in court when,
referring to Block G she unequivocally stated that Appellant’s
sanpl e “was positive for THC.”3 Appellant did not adnit to
using marijuana, and there was no other evidence of THC in his

system Thus, Block G contributed to Ms. Kam nski’s concl usion,

33 JA at 24.



to which the nmenbers undoubtedly gave significant wei ght and
credibility when deciding to convict Appellant.
(b) Block Hwas inportant to the Governnent’s case.

The only evidence that the NDSL performed the tests properly
and reported the results accurately cane fromBlock Hin the
DD2624 of drug | aboratory report. In formng her expert opinion,
Ms. Kam nski relied al nbst exclusively on internal review
wor ksheets within the report. M. Kam nski testified that she
first reviewed the drug | aboratory report approxi mately four
nmonths after the tests were performed —tests in which she took
no part.3 As such, she relied heavily on testing analysts to
adhere to testing procedures and report accurate results.3 But
she had no personal know edge of whether such procedures were
foll owed correctly. The only neans by which she could be certain
of those things was by |ooking to Block H of the DD2624, which
indicated that the “laboratory results . . . were correctly
determ ned by proper |aboratory procedures, and they are
correctly annotated.” Again, Ms. Kaminski did not nerely rely on
the report to form her opinion, but she bolstered its hearsay in
court. Indeed, the mlitary judge instructed the nmenbers that
they must be satisfied that the NDSL properly anal yzed the sanple
and produced an accurate result in order to convict. 3

Assumi ng the nenbers followed the mlitary judge’s

instruction, they relied on Ms. Kam nski’s expert opinion on

34 JA at 26.
% 1d. at 27-28.



whet her the NDSL performed the tests correctly. M. Kamnski, in
turn, relied on M. Ronero’s declaration in Block H If M.
Ronero stated that there were discrepancies in the testing
procedures, or that the results were not annotated correctly, Ms.
Kam nski woul d have infornmed the nenbers and it is reasonably
likely they woul d have acquitted Appellant. Therefore, M.
Ronero’ s hearsay declaration in Block H and Ms. Kam nski’s in-
court bolstering, contributed to Appellant’s conviction.

(2) The testinonial hearsay was not cumul ative.

The | ower court incorrectly held that Blocks G and H were
cumul ative with Ms. Kam nski’s testinony because “she offered her
own conclusions to the panel as to the accuracy, reliability, and

ultimate result of the tests perforned.”?

To the contrary, M.
Kam nski referred only to Block G - not any other portion of the
drug |l aboratory report - in reaching her conclusion that
Appel l ant’ s sanple tested positive for THC. And the Governnent
provided no alternate neans to prove this crucial fact.

Appel | ant acknow edges that it is possible Ms. Kam nski could
have of fered her opinion that the tests were performed correctly
wi thout relying on Block H But that al one does not nake it
cunul ative. The Governnent cannot denonstrate that the tests were
perfornmed correctly notwithstanding Block HW  This is particularly

true where, as here, the defense calls into question the

| aboratory testing procedures.

36 JA at 29.

10



Because Ms. Kami nski did not participate in testing
Appel l ant’ s sanple, Blocks G and H are the only evidence that the
Appel l ant’ s sanple tested positive for THC and that the tests were
perforned correctly. Indeed, if M. Kam nski’s testinony was
enough, then the governnment woul d not have sought to admt these
docunents. That it did shows that they were not cunul ative, but
instead an inportant piece of the governnment’s case.

(3) There was no corroborating evidence.

The | ower court incorrectly held that Ms. Kam nski
i ndependent|y corroborated M. Ronero’s inadnissible hearsay.
The opposite is true. M. Kamnski’s testinony relied upon M.
Ronero’ s inadm ssible hearsay. In essence, the |ower court held
that Ms. Kam nski’s opinion, which was based on M. Ronero’s
i nadm ssi bl e hearsay, independently corroborated M. Ronero’s
i nadm ssi bl e hearsay. This circular |ogic should be rejected.

(4) Appellant was not permtted to confront the w tnesses
agai nst him

The | ower court correctly held that Appellant was not
provi ded the opportunity to cross-examne M. Ronero or any of the
NDSL enpl oyees ot her than Ms. Kanmi nski. 3

(5) The prosecution’s case was weak —it was a naked
urinal ysis.

The | ower court incorrectly characterized Appel |l ant’ s adamant

deni al of marijuana use and his “sonmewhat dubi ous explanation” to

37 Tearman, 70 MJ. at 644.
38 |'d. at 645.
39 1 d.

11



his Sergeant Mjor as an “adm ssion” constituting circunstanti al
evi dence of knowi ng use.*® Appellant never adnmitted using
marijuana. And his explanation that he was around people who were
usi ng marijuana was not evidence of knowing use. Rather, it was a
statenment that supported the defense of innocent ingestion. Such
a statenent, as a matter of |aw, cannot be an adm ssion.

The | ower court also clainmed that there were no defects in
the coll ection process evidence or the chain of custody evidence
offered at trial. O course, this is not surprising since
Appel | ant was deni ed the opportunity establish such defects by
confronting the witnesses who prepared the chain of custody
docunents. |In essence, the |lower court used the error conpl ai ned
of to find that Appellant was not prejudiced by that error.

Surely this is wong.
The | ower court did not consider one of the Blazier Il factors.

In Blazier 11, one of the “other” factors this Court
identified is whether the expert w tness repeated the inadm ssible

1 \Wen this occurs,

hearsay in arriving at an expert opinion.*
there is irreparable harmin that the in-court expert w tness
bol sters the testinony of the out-of-court declarant w thout the
opportunity for confrontation. That is what happened here.

Al t hough the I ower court identified the fact that M.
Kam nski repeated M. Ronero’s hearsay, it disregarded it and

found that she only presented her independent conclusions. This

4 Tearman, 70 MJ. at 645.
4l Blazier Il, 69 MJ. at 226-27.

12



is inconsistent wwth Blazier Il. M. Ronero stated in Block G
that Appellant tested positive for THC. M. Kam nski then
repeated M. Ronero’s inadm ssible hearsay in court when she
stated that the result of Appellant’s drug test was that “it was

"42  As stated above, she stated this in

positive for THC
reference to Block G of the DD2624 form She did not derive this
information fromelsewhere in the | aboratory report, and the
Governnent offered no alternative source. In short, M. Kam nsk
bol stered M. Ronero’s inadm ssible testinonial hearsay.

The | ower court erroneously disregarded this inpermssible
repetition of inadm ssible hearsay w thout the opportunity for
Ccross-exam nati on when conducting its prejudi ce anal ysis.

Instead, it limted its analysis to the Van Arsdall factors.

Even if the Van Arsdall factors are sufficient to conduct a
prejudice analysis in this case, they are insufficient to sustain
Appel l ant’ s conviction. There is a reasonable possibility that
the testinonial hearsay in this case contributed to Appellant’s
conviction. Therefore, Appellant respectfully requests this Court
reverse the decision of the ower court and set aside his
conviction for wongful marijuana use.

[

THE LOWER COURT HELD THAT THE M LI TARY JUDGE DI D NOT

ABUSE H'S DI SCRETION IN ADM TTING OVER APPELLANT' S

OBJECTI ON, THE CHAI N- OF- CUSTODY DOCUMENTS AND | NTERNAL

REVI EW WORKSHEETS BECAUSE THEY WERE NON- TESTI MONI AL.

THIS COURT SHOULD REVERSE BECAUSE THE NON- MACHI NE

GENERATED DOCUMENTS AND WORKSHEETS ARE TESTI MONI AL
HEARSAY.

42 JA at 235.

13



St andard of Revi ew

Whet her evi dence contains testinonial hearsay is a matter of
law this Court reviews de novo.*® In urinalysis cases, “the
focus has to be on the purpose of the statenents in the drug
testing report itself, rather than the initial purpose for the
uri ne being collected and sent to the |aboratory for testing.*
Di scussi on:

In Sweeney, this Court held that it was not plain error to
admt chai n-of - cust ody docunents and internal review worksheets in
urinalysis cases where there was no objection to their
adnmi ssion. *® Nevertheless, this Court acknow edged that “there is
yet roomfor litigation over the underlying nature of mlitary
urinal ysis docunents” in cases where there is an objection at
trial followed by nore extensive devel opnent of the evidence and
argunent.*® This case provides an opportunity for this Court to
settle this issue under an abuse-of-di scretion anal ysis.

The | ower court found the chai n-of -custody docunents and
internal review worksheets to be non-testinonial, finding that
nei ther were made for the primary purpose of later use at trial.*

This is incorrect.
The chain of custody docunents are testinonial

I n Mel endez-Di az v. Massachusetts, the Suprene Court

3 United States v. Blazier (Blazier |), 68 MJ. 439, 441-42
(C.AAF. 2010).

4 Sweeney, 70 MJ. at 302 (enphasis omtted).

4 Sweeney, 70 MJ. at 305.

“ 1d. at 305-06.

14



explained that its decision did not create the requirenent “that
anyone whose testinony nmay be relevant in establishing the chain

of custody . . . nust appear in person.”*®

However, it did state
that “what [chain of custody evidence] is introduced nust (if the
def endant objects) be introduced live.”*® And while this
“requi renent” appears in a footnote, its reasoning is sound and
therefore should apply to mlitary justice cases, |ike any other

In Sweeney, this Court held that the specinen custody
certification —Block H on the DD2624, certifying “that the
| aboratory results . . . were correctly determ ned by proper
| aboratory procedures” —was testinonial. That nmeans it was nade
for the primary purpose of preserving evidence for |ater use at
trial. That holding fornms the framework for consideration of any
future chain of custody issues, including in this case. Because
that certification is testinmonial, this Court should guard
agai nst allowi ng the basis of such a testinonial statenent to be
used to prove a matter that it asserted — that the | aboratory
procedures were proper — wi thout the declarant being subjected to
confrontation.

Put differently, Block Hwas signed after the chain of
custody and internal review worksheets were conpl eted and si gned.
This begs the question: If the certification that the proper

procedures were used was nade for |ater use at trial, what

47 Tearman, 70 MJ. at 642-43.
48 Mel endez-Di az v. Massachusetts, 129 S. C. 2527, 2532 n.1
(2009) .

15



evi dence exists that the underlying certifications of proper
handl i ng upon which it relies were not nade for the same purpose?
Accordingly, this Court should hold, as the Suprene Court noted,
that chain of custody docunents are testinonial and, when an
accused objects as Appellant did here, they are subject to
confrontati on.

The internal review docunents are testinonial.

I n Sweeney, this Court explained that when an accused tests
positive on at |east one test, the testing anal ysts "mnust
reasonabl y understand thenselves to be assisting in the
production of evidence when they performre-screens and
confirmation tests and subsequently nake fornal
certifications.”® Here, as in Sweeney, the NDSL anal ysts were
on notice that they were assisting in evidence production.

By instruction of the Navy Bureau of Medicine, the m ssion of
the NDSL is “to provide accurate and | egally defensible drug
testing and perform ot her tasks as directed by higher
authority.”® And the stated nission of the NDSL San Diego is
“to support conmand readi ness and force health protection by
deterring illegal drug use through forensic drug testing, expert
testinmony, consultation, education, and methods devel opnent.” ®?

Thus, part of the mssion of the NDSL anal ysts is to provide drug

49 Mel endez-Diaz, 129 S. . at 2532 n.1 (enphasis in original).
°0 Sweeney, 70 MJ. at 302-03.

°1 BUMEDI NST 5450. 157B Encl (3) of 16 Qct 2008.

°2 ywwy. med. navy. mi | / si t es/ sandi egodr ugl ab/ Pages/ def aul t. aspx
(last visited on Apr. 2, 2012).
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tests that they can reasonably expect to be used in court. And
Ms. Kami nski’s testinony reflected this.

Ms. Kami nski testified that her |aboratory regularly
under goes inspections to ensure that it produces “legally
defensi bl e drug testing results.”® To that end, Ms. Kani nski
testified that she has specialized training in forensic science
and law. ** Moreover, in addition to being a supervisor, M.
Kam nski also held the job title of “expert w tness” for which she
recei ved annual training and re-certification.® Al of these
factors indicate that the NDSL anal ysts assist in the production
of evidence that she uses at trial as an expert w tness. And
here, as in Sweeney, the Governnent offered no alternate purpose
for creating the docunents and worksheets at issue. ®®

Therefore, as with the chain of custody docunents, this Court
should hold that the internal review docunents are testinoni al
And when, as here, an accused objects to their adm ssion on
Confrontation Cl ause grounds, the declarants who created t hem
shoul d be subject to confrontation.

Concl usi on

The two pieces of testinonial hearsay within the DD2624
contributed to Appellant’s conviction. And the chain of custody
and internal review docunents are testinonial in nature.

Appel | ant respectfully requests this Court reverse the decision of

53 JA at 21-22.

> |d. at 20.

5 d.

°¢ Sweeney, 70 MJ. at 305 n. 17.
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the | ower court and set aside his conviction for w ongful

mari j uana use.

ISl
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