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TO THE HONORABLE, THE JUDGES OF THE UNI TED STATES
COURT OF APPEALS FOR THE ARMED FORCES

This brief includes the entirety of Appellee/ Cross-Appellant’s
argunment, obviating the need to read ot her Appellee/ Cross-
Appel | ant pl eadi ngs for substantive purposes. Additionally, this
bri ef does not incorporate any material fromother sources in
conpliance with Rule 37(c)(4) of this Court’s rules.

| ssue Presented

WHETHER APPELLANT RECEI VED | NEFFECTI VE ASSI STANCE OF
COUNSEL VWHEN DEFENSE COUNSEL FAI LED TO OBTAI N AN EXPERT
CONSULTANT I N THE FI ELD OF SEXUAL ASSAULT EXAM NATI ONS
FAILED TO MAKE CHALLENGES FOR CAUSE AGAI NST TWO PANEL
MEMBERS WHO WERE BASE VI CTI M ADVOCATES, AND FAI LED TO
PROPERLY | MPEACH S. M F USING HER PERSONAL TELEPHONE
RECORDS

Statenent of Statutory Jurisdiction
This case was reviewed below by the Ar Force Court of
Crim nal Appeals pursuant to Article 66(b)(1), UCMI, and is filed

with this Honorable Court under Article 67(a)(3), UCMI.




Statenment of the Case
On 5 May and 30 June — 2 July 2009, Appellant was tried at a
general court-martial by a panel of officer nenbers at Cannon
AFB, New Mexi co. The Charges and Specifications on which he was
arraigned, his pleas, and findings of the court-martial were as

foll ows:

Chg | Art | Spec Summary of O f ense Fi ndi ng

Pl ea
I 107 NG G
NG

Did, o/a 28 Jul 08, w Quilty, except
intent to deceive nake to the word “or.”
Det Pitcock and SA Chang O the excepted
official statenents, to word: NG
wt: “l’ve never, ever had
anal sex” or words to that
effect, and “it nmay have
slipped if | was going
from behi nd or sonething”
or words to that effect,
whi ch statenents were
totally false, and were
then known by Sr A Datavs
to be so fal se.

I 125

5|6
oO|®

1 Did, a/n Clovis, NM o/a
15 Jun 08, commit anal
sodony w S. M F. by
force and w o the consent
of said S. M F.

2 Did, a/n Covis, NM o/a NG Quilty, except

15 Jun 08, o/d/o, commt t he word
oral sodony w S.MF. by “di vers” and
force and w o the consent substituting
of said S.MF. t herefore the
words “the
first
occasion.” O

t he excepted
word: NG O
t he substituted
words: G




Appel  ant was sentenced to a reduction to the grade of E-1,
forfeiture of all pay and all owances, and a di shonorabl e
di scharge. JA 34. On 11 Septenber 2009, the convening authority
approved the findings and sentence as adjudged. JA 35.

On 9 Novenber 2011, in a divided published opinion, AFCCA
affirmed the findings and only so nuch of the sentence as
provi ded for a dishonorable discharge, forfeiture of $933. 00 of
pay for two nonths and a reduction to E-1. United States v.
Datavs, 70 MJ. 595 (A F. &t. Crim App. 2011) JA 1. On 17
Novenmber 2011, a copy of the court’s decision was forwarded to
Appel lant by first-class mail. On 7 Decenber 2011, the
Governnment noved for reconsideration and for reconsideration en
banc. On the sane day, Appellant joined in the Governnent’s
request for reconsideration en banc. On 12 Decenber 2011, the
Air Force Court denied the notion for reconsideration. JA 23.
On 10 February 2012, Appellant filed a tinely petition for grant
of review Also on 10 February 2012, the Judge Advocate Cenera
of the Air Force certified the foll ow ng issue:

VWHETHER THE AIR FORCE COURT OF CRIMNAL APPEALS

| NCORRECTLY APPLIED THE STANDARD OF LAW UNDER

STRICKLAND V. WASHI NGTON, 466 U.S. 668 (1984) AND

HARRI NGTON V. RICHTER, 131 S.CT. 770, (2011), WHEN

EVALUATI NG VWHETHER TRI AL DEFENSE COUNSEL WAS

| NEFFECTI VE FOR NOT SEEKI NG EXPERT ASSI STANCE DURI NG
TRI AL AFTER THE GOVERNMENT' S EXPERT W TNESS TESTI FI ED

On 14 February 2012, this Court granted Appellant’s notion

to extend the time for filing the supplenment to the petition



until 1 March 2012. On 18 April 2012, this Court granted Cross-
Appel lant’ s petition for review
Statenment of Facts

At 0200 on a Monday, S.M F. knocked on Appellant’s door
knowi ng that he was intoxicated and unable to neet her el sewhere.
JA 46 and 85. S.MF. anticipated that she and Appel | ant woul d
engage in sexual intercourse. JA 8. S.MF. net Appellant about
si x weeks prior through her father’s softball team JA 2.

S.MF. and Appellant had previously spent tinme together and had
sexual relations once before. Id.

Appel lant rented a single roomfromhis |andlords, a staff
sergeant and her husband. JA 84-85. Wen S.MF. knocked on
Appel I ant’ s door, his |andlords answered, having been awakened by
t heir barking dogs. JA 84.

Wen S.MF. entered Appellant’s room he was asleep. Id.
S.MF. woke up Appellant, and they started kissing. JA 86. She
hel ped Appellant renove her clothing. JA 87. S.MF. engaged in
consensual vaginal sex. JA 83. S . MF. also admtted to kissing
Appel lant’ s penis to please him JA 91.

On 21 August 2008, S.MF. filled out a sworn statenent,
clai m ng that Appellant had raped her. JA 128. At 2230 the sane
day, SSMF. told her nother that she thought she had been raped.
JA 127. S.MF.’s nother took her to the hospital where they net

Ms. Twanya Burton, a famly friend who conducted the SANE



exam nation. 1d. The governnment did not pursue S.MF.’s
al l egations of rape. JA 29.

On 24 April 2009, defense counsel submtted a notion to
conpel the appointnent of a SANE consultant due to their |ack of
experience and know edge. JA 39. In their notion, the defense
counsel reasoned:

An expert consultant SANE is a necessity in Defense

preparation of this case. No nenber of the Defense

team has received formal or informal training regarding
forensic evidence collection from a conplai nant after

an allegation of sexual assault. Def ense consul t ant
will be wutilized to confirm the accuracy of the
findings of Governnment’s SANE. Furthernore, said
consul t ant will assi st in identification and

devel opnment of any favorable evidence that can be
derived from the SANE report. Finally, if determ ned
necessary, the consultant nmay assist as a witness to

explain said favorable evidence to the court. Absent
t he appoi ntnment of such an expert, the Defense wll be
at a disadvantage to discover and explain favorable
evi dence derived fromthe SANE report. . . . There is a
r easonabl e probability t hat not ordering t he
appoi ntnment of such an expert would result in a
fundamentally unfair trial. By depriving SrA Datavs

t he opportunity to effectively chal | enge t he
Governnment’s case because his counsel are not experts
in the fields of Sexual Assault Exam nations, would
violate his due process rights.

JA 41-42.

Despite this | ack of experience and know edge, defense
counsel withdrew their notion to conpel the appointnment of a
def ense SANE consultant. JA 43.

During trial, the governnent called its SANE expert to
testify. JA 169. The governnent’s SANE, Ms. Burton, was the

sane famly friend who conducted the physical exam nation of

S MF. JA 160. Defense counsel did not object to Ms. Burton's



testifying as an expert witness. JA 169. M. Burton testified
that she was licensed in 2002 after receiving 60 hours of

cl assroomtraining and 100 hours of clinical training. JA 136.
She estimated that she had conducted over 500 sexual assault
exam nations. JA 140. She did not testify that she had ever
been previously qualified as an expert witness at trial.

Al t hough defense counsel did not object to recognizing M.
Burton as an expert during trial, defense counsel did challenge
Ms. Burton’s qualifications during cross-exam nation and
cl emency. JA 185-192. During cross-exam nation, defense counsel
elicited Ms. Burton’s bias when she acknow edged that she had
knowmmn S.MF s parents for approximately 15 years prior to
conducting a sexual assault exam nation on S MF. 1d. To show
her i nexperience, defense counsel also crossed Ms. Burton
on her Article 32 testinony, where she admtted to having no
experience exam ning individuals who had engaged in consensual
sex. JA 190-192.

In their affidavits, trial defense counsel clained that they
strategically forewent a SANE consul tant because they wanted to
proceed to trial quickly and because they were confident based on
the Article 32 testinony and pretrial interviews that Ms. Burton
woul d not offer damaging testinony related to the anal trauna.
JA 227 and JA 231. However, as the Air Force Court of Crim nal
Appeals noted in its decision, the mlitary judge granted the

government a two-nonth continuance on the same day that defense



counsel withdrew their notion to conpel. JA 6. In their
subsequent affidavits, defense counsel explained that two nonths
was not enough tine to obtain a reliable expert consultant. JA
239 and 242.

Besi des cl ai m ng expedi ency as a reason for not requesting a
SANE consul tant, defense counsel also clainmed that they did not
need an expert consultant because the governnment SANE was goi ng
tolimt her testinony to anal injuries, which were not severe in
nature. JA 227 and 231. Defense counsel stated during trial
t hat because the governnent did not intend to introduce vagi nal
trauma fromthe SANE report, defense counsel did not believe that
t hey needed a SANE nurse during trial. JA 43-44. However,
t hrough affidavit, defense counsel re-characterized the decision
to forgo a SANE consultant as a negotiated bargain with the
government rather than a | ack of need based on a governnent
proffer of evidence. JA 227, 230-31. Defense counsel also
believed that they had no need for the assistance of an expert
SANE consul tant because, based on the Article 32 testinony, the
gover nment SANE consul tant woul d not make harnful statenents
regarding the anal trauma to SSMF. Id.

During the Article 32 investigation, the government SANE
testified as foll ows:

| found a great deal of vaginal trauma consistent with

friction-related injuries. Those injuries normally

result from vaginal dryness and blunt force trauna.

Vagi nal dryness can exist for a variety of reasons
i ncl udi ng non-consensual sex, unwanted but consensua



sex, various kinds of stress, health issues, and/or
medi cati ons.

| also noted redness of and bruising to the cervix
which is indicative of blunt force but is also possibly
a result of vigorous consensual activity.

Additionally, | noted anal trauma, including imed ate
anal dilation, oozing blood, and |acerations of anal
ti ssues. This is consistent wth forced ana

penetration but these injuries could al so have resulted

froma first tinme anal entry, including partial entry

of the penis in the anus.

It’s nmedically possible that all of Samantha’ s injuries

resulted from consensual sex, particularly vigorous

sex.

JA 133.

In Appellant’s clenency request, defense counsel relied
heavily upon a post-trial report from M. Becky O Neal, which was
procured at Appellant’s own expense after trial. JA 244. At the
time of the post-trial report, Ms. O Neal had been a SANE for 17
years and conpl eted approxi mately 2,000 sexual assault
exam nations. Id. She had also testified on hundreds of
occasi ons where she was qualified as an expert witness in the
field of sexual assault exam nations. Id.

Ms. O Neal contradicted the government SANE' s (Ms. Burton’s)
in-court testinony on a nunber of bases. She disagreed with the
Ms. Burton’s claimthat the SANE pictures show S.MF s anus
“dilated” and “open” as result of damage and trauma. JA 169,

172, 181, 244. Ms. O Neal explained that the anus was cl osed

according to the first picture of the anus fromthe SANE

exam nation. JA 244. M. O Neal stated that she did not see any



“spont aneous or imedi ate dilation of the anus . . . .” 1d.
Additionally, Ms. O Neal stated that Pros. Ex. 3 p. 2 of the SANE
exam nation appeared to be a picture of a “nornmal anus that is
closed.” 1d. This contradicts Ms. Burton’s testinony that the
anus was damaged in a manner that left it open over 24 hours
after the incident. JA 168-69. M. O Neal explained that in
order to neet the definition of anal dilation, both the *external
and internal anal sphincters” nust be dilated. JA 245. The
pictures that Ms. Burton testified to do not neet the definition
of a dilated anus according to Ms. O Neal. JA 181.

Ms. O Neal also contradicted Ms. Burton’s claimthat the
sphincter remains closed even in a birthing position. JA 244.
Ms. O Neal stated that in Pros. Ex. 3 p. 2 that the outer
sphincter was slightly open and that the internal sphincter was
closed. 1d. M. O Neal explained that this was normal because
S MF. was in the “comon position used in child birth to expel
the child. So, in the position that [Ms. Burton] had the patient
in, pressure was being applied fromthe abdomen down to the anal
area.” Id.

Ms. O Neal disagreed with Ms. Burton’s assessnent that
S MF.’s colon is visible in Pros Ex. 3 p. 2. JA 245. M.
O Neal asserted in her report that the anus is tightly closed, so
it was inpossible to see the colon as Ms. Burton described. JA

169, 171, 172, 177. Ms. O Neal also argued that even if the anus



were open that it would be nearly inpossible for an individual to
view a person’s colon. JA 245,

Ms. O Neal suspected that an incorrect use of nedical
term nol ogy explains why Ms. Burton told the panel that the colon
was visible in the pictures. 1d. According to Ms. O Neal, the
colon ends at the rectum Id. The rectumextends for 8-10
inches into the body and then connects to the colon. Id.
Consequently, Ms. O Neal explained that Ms. Burton is likely
using incorrect nedical term nology to describe what she sees in
the SANE pictures. JA 173, 175, 180, 245.

Ms. O Neal also contested Ms Burton’s assertion that the
pectinate line of the anus is visible in Pros. Ex. 3 p. 6. JA
245. Anatom cally, the pectinate line is nmuch Iower in the anus
than the colon. 1d. Even with Ms. Burton nanual ly opening the
anal cavity, Ms. O Neal asserted that the pectinate line is not
clearly visible in Pros. Ex. 3 p. 6 as Ms. Burton asserted. JA
177, 179-81, 245.

Ms. O Neal also argued that Ms. Burton exaggerated the
active oozing of the anal tissue in Pros. Ex. 3. p. 3. JA 245,
Ms. O Neal explained that because the blue dye used in the
visual i zati on of damaged tissue was able to adhere at the seven
o’ clock position in the anus, that the seven o' clock position was
not actively oozing at the tine of the exam nation as Ms. Burton

asserted during trial. JA 174, 245. |If that region of the anus

10



had been oozing, the blue dye would not have been able to adhere.
JA 245.

Ms. O Neal also challenged Ms. Burton’s use of manual
stinmulation to determne SSMF.’s anus’ ability to close. JA
189, 245. During cross-exam nation, defense counsel questioned
Ms. Burton presumably about Pros. Ex. 2 p. 6 when she asked if
S.MF s “sphincter had closed by the end of [the] exam nation.”
JA 189. Ms. Burton responded that it only closed as the result
of manual stinmulation. [Id. M. O Neal, however, chall enged M.
Burton’s technique for determ ning anal function in this manner.
JA 245. Ms. O Neal wote, “To take one finger and gently touch
the anus you can assess the patient’s sphincter tone. It is
unclear in Ms. Burton's testinony if this is what she is
referring to. Possibly if Ms. Burton had to take one hand off
the patient’s butt cheek to apply the toludine blue dye, sone
traction was rel eased therefore allowing the anus to close.” 1Id.

Ms. O Neal also provided Appellant with a nore favorable
expert opinion regarding the injuries observed in the SANE
pictures. I1d. In Ms. O Neal’'s expert opinion, the injuries
coul d have occurred during consensual or non-consensual sex. Id.
She expl ai ned that even peopl e experienced with anal sex can
injure the anus because its anatonmy is unsuited to the insertion
of foreign objects. M. Burton, however, testified that one
usual |y woul d not see any | acerations from consensual sodony, and

“[a] gai n, because that particular sexual act is for pleasure, not

11



for pain and when it’s done in a controlled environment with
again, lubrication, willing party, things of that nature, it
doesn’t usually have injury with it.” JA 182. M. Burton also
stated that, “Two people who are experienced with anal sex
normal ly don’t incur injury.” JA 187.

Ms. O Neal indicated that she could have al so assisted the
def ense through the discovery process. Because Ms. Burton
i ndi cated that she participated in the exam nation of |ive nodels
who regul arly engage in anal sex, Ms. O Neal would have requested
the records of those nodels to validate this claim JA 185 and
246. This is particularly inportant because Ms. Burton
contradicted her Article 32 testinony during trial when she
stated that she had trained with Iive nodels who had consented to
anal sodony. JA 132, 185. Even if such records did not exist,
Ms. O Neal would have pronpted the defense counsel to chall enge
Ms. Burton regarding what these live nodels clained as far as
their experiences with consensual anal sodony. JA 246

Ms. O Neal al so would have chal l enged Ms. Burton when she
bol stered her SANE experience by claimng that she had observed
the anal region of several hundred enmergency room patients who
had not experienced forcible anal sodony. Id. M. O Neal
asserted that asking patients about anal sex is not comon
practice in the enmergency room so it is unlikely that Ms. Burton
actually woul d have been regularly asking patients this question,

as Ms. Burton testified at trial. Id.

12



Had Ms. O Neal been enployed at trial, she also would have
requested the literature, research, and conference education that
Ms. Burton clained in support of her observations about the
appear ance of consensual and non-consensual anal sex. JA 247.
Ms. O Neal asserted in her witten report that this particul ar
topic is not well-researched. Id.

Besi des not requesting a defense SANE consultant to assi st
during trial, defense counsel made numerous ot her m stakes during
trial. The defense did not challenge for cause or through
preenptory chall enge two victimadvocates on the panel, one of
whom had previously been the acting base Sexual Assault Response
Coordi nator (SARC). JA 320. The mlitary judge asked the
defense if they intended to chall enge these two panel nenbers,
but the defense declined to challenge them Id. The mlitary
j udge even asked Appellant if he was satisfied with his defense
counsel not challenging these two individuals. JA 321.

During trial, the defense becane concerned with their
deci sion not to challenge one of these victimadvocates when one
panel nenber allegedly stated that she hated the defense
attorney. JA 330. However, the mlitary judge did not find the
observations to be reliable and refused to question the panel
menbers regarding that incident. JA 332.

The defense also failed to properly use the tel ephone
records for an effective inpeachnment of SSMF. JA 325. Defense

counsel wanted to denonstrate to the panel through phone records

13



that S MF. had in fact tried to contact Appellant after the

i nci dent of sodony. JA 322; App. Ex. XV p. 6, 15. Once defense
counsel realized that she could not |ay the proper foundation for
t he phone records, she stated, “I respectfully w thdraw ny
request to use the phone record itself as a docunent to show the
w tness.” JA 325.

Instead of admtting the record into evidence, the defense
counsel asked if S.MF. knew that her phone records indicated
that she had texted Appellant three tines on 15 June 2008.% JA
329. S.MF. stated that she did not know that her records
i ndicated that she had tried to call Appellant and chal | enged at
| east one of those entries by asserting that she was in church at
the tine. |Id. Because the phone records were not properly
before the nmenbers or effectively utilized, the panel had no
evidence that S MF.’s testinony was inaccurate in this regard.
JA 325.

SUVMARY OF ARGUMENT

As Judge Roan explained in his dissent bel ow, Appellant was
denied his right to effective counsel when his attorneys failed
to obtain an expert consultant to assist. As a result, the
gover nment SANE provided m sinformation and i naccurately
bol stered her personal credentials. Appellant’s defense counsel
were unable to rebut this testinony because they were unaware of

its factual shortcomngs. Due to the |lack of effective cross-

14



exam nation, S.MF.’s testinony received undue credibility from
the SANE testinony. Absent the SANE s erroneous testinony,

S MF.’s testinony woul d not have resulted in a conviction
considering the other consensual acts and surroundi ng

ci rcunstances. Additionally, defense counsel were ineffective by
wai ving the right to challenge two victimadvocates for cause and
by failing to correctly inpeach the conplaining witness with her
own cell phone records.

ARGUVMENT

APPELLANT RECEI VED | NEFFECTI VE ASSI STANCE OF COUNSEL
WHEN DEFENSE COUNSEL FAI LED TO OBTAI N AN EXPERT
CONSULTANT I N THE FI ELD OF SEXUAL ASSAULT EXAM NATI ONS
FAI LED TO MAKE CHALLENGES FOR CAUSE AGAI NST TWO PANEL
MEMBERS VWHO WERE BASE VI CTI M ADVOCATES, AND FAI LED TO
PROPERLY | MPEACH S. M F USI NG HER PERSONAL TELEPHONE
RECORDS

St andard of Revi ew

Whet her counsel was in fact ineffective and whet her any
i neffective assistance was prejudicial are issues reviewed de
novo. United States v. Wiley, 47 MJ. 158 (C A A F. 1997).

Law

The Sixth Amendnent to the United States Constitution
guar antees an accused the right to “effective assistance of
counsel .” McMann v. Richardson, 397 U. S. 759, 771 n.14 (1970).

The sane right is afforded service nenbers in trials by court-

! The phone records show that S.MF. tried to contact Appellant three tines on
16 June 2008. App. Ex. XVp.6,15.

15



martial under Article 27(b), UCMI, 10 U S.C 8827(b). United
States v. Polk, 32 MJ. 150 (C MA. 1991).

This Court adopted the Suprene Court’s test for effectiveness
of counsel. Strickland v. Washington, 466 U. S. 668 (1984);
United States v. Grigoruk, 52 MJ. 312, 315 (C. A A F. 2000). 1In
United States v. Polk, this Court adopted a three-pronged test to
determine if the presunption of conpetence has been overcone:

(1) Are appellant’s allegations true; if so, "is there a
reasonabl e expl anation for counsel’s actions"?

(2) If the allegations are true, did defense counsel’s
| evel of advocacy fall "neasurably bel ow the perfornmance .
[ordinarily expected] of fallible | awers"? and
(3) | f defense counsel was ineffective, is there "a
reasonabl e probability that, absent the errors,” there would
have been a different result?
32 MJ. 150, 153 (C M A 1991).
In United States v. Burnette, 29 MJ. 473, 475 (C MA
1990), this Court held that “very little, if any, show ng of
necessity” is required for the defense to obtain expert
assi stance when the governnment has its own expert that will be
testifying against the accused. See also United States v. Lee,
64 MJ. 213 (C. A A F. 2006). The obligation to provide conpetent
representation begins in the pretrial stage and continues through
the sentencing and post-trial stage of the court-martial. United
States v. Carter, 40 MJ. 102, 105 (C M A 1994). See also
United States v. Dorsey, 30 MJ. 1156, 1159 (A.C MR 1990).

Al t hough defense counsel are generally granted great deference

16



for strategic decisions, that sane deference is not granted to
defense attorneys who fail to engage in reasonable pretrial

i nvestigations. United States v. Hammer, 60 MJ. 810, 822 (A F.
. Cim App. 2004); Wiggins v. Smith, 539 U S. 510 (2003);
United States v. Alves, 53 MJ. 286 (C.A A F. 2000). The
pretrial investigation should include the use of an expert
consultant if defense counsel are not able to gather and present
all necessary evidence on their owm. United States v. Short, 50
MJ. 370, 373 (C. A A F. 1999).

To prevail on an ineffective assistance of counsel claim
even after establishing that defense counsel’s performance fel
measur ably bel ow what is expected of fallible attorneys, an
appel I ant nust al so show by a reasonabl e probability that, but
for counsel's unprofessional errors, the result of the proceeding
woul d have been different. A "reasonable probability" is defined
as a "probability sufficient to underm ne confidence in the
outcone." Strickland, 466 U S. at 694). Also, the harmshould
be established collectively fromall of the deficiencies at
trial. Kyles v. Whitley, 514 U S. 419 (1995).

Analysis

In his dissent bel ow, Judge Roan observed:

In my opinion, trial defense counsels’ errors were

clearly prejudicial. BO s report and a thorough

reading of the record of trial show that defense

counsel did not adequately question the methods TB used

to conduct her exam confront her with other studies,

or refer to pertinent nmedical literature to question

t he accuracy of her conclusions. The defense counsels’
lack of famliarity with the nedical issues involving

17



sexual assaults effectively assured that TB s al nost
uncontroverted testinony was given greater weight by
t he nenbers.

. . . Had BOtestified, the nenbers woul d have been
presented with evidence fromtwo expert w tnesses each
of whom woul d have contradi cted key pieces of the
t heory presented by the opposing side. Such a
situation “woul d have presented a classic battle of the
experts, [and] the potential damage to the side whose
expert is mssing can be devastating.” United States v.
Clark, 49 MJ. 98, 101 (C. A A F. 1998).

BO s assistance in fornulating an effective defense
strategy woul d have been inval uable. She could have
provi ded defense counsel with the neans to contest TB' s
ultimate conclusion that the injuries were consistent
with forcible penetration. TB s testinony on this
poi nt was particularly damaging to the defense.

Because her opinion was not effectively chall enged, TB
conveyed the nessage that SF's injuries could only be
the result of nonconsensual forcible sodony. The
defense’s attenpt at cross-exam nation as the primary
means to danage TB' s credibility was not a substitute
for the affirmative evidence that BO ostensibly could
have provided to dimnish the inpact of TB s testinony.

Moreover, BO s credentials as an expert were far better
than TB's. BO had testified as an expert in sexua
assault exam nations in hundreds of trials. TB's

experience on the other hand was far less. In fact,
the appellant’s case was the first tinme she had been
recogni zed as an expert by any court. It is very

possi bl e, indeed likely, that the nenbers woul d have
given BO s opinions greater weight than TB' s sinply
because her denonstrated expertise in evaluating the
central issue of forcible penetration and sexual
assaults in general was significantly nore conpelling.

In sum trial defense counsels’ failure to secure a
forensic expert constituted an abrogation of their
responsi bility that underm ned the proper functioning
of the adversarial process.

JA 20-21.

As Judge Roan concl uded, Appellant’s Sixth Anmendnent ri ght

to effective assi stance of counsel was viol ated when his def ense
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counsel failed to obtain a SANE consultant for the purpose of
educating thenselves in the science of sexual assault

exam nations and preparing thenselves for the cross-exam nation
of Ms. Burton. JA 18. Additionally, due to the lack of a
reasonabl e pretrial investigation, defense counsel are not

af forded any deference regarding their decision to forgo an
expert SANE consultant. JA 15.

In this case, it was not reasonable for the defense counsel
to forgo the appoi ntnent of an expert consultant where they
admtted to having no training in “forensic evidence collection
froma conplainant after an allegation of sexual assault” and
even acknow edged that Appellant’s due process rights would
i kely be violated absent such an appointnment. JA 41-42. The
defense counsel fell far below the performance of a fallible
attorney when they proceeded with a trial that was | argely based
on scientific evidence with which they were unfamliar.

Al t hough defense counsel attenpt to claimstrategic reasons
to support their decision to wthdraw their notion to conpel the
appoi ntment of an expert consultant, these reasons |ack any
actual basis and are contradicted by the record of trial.

Def ense counsel claimthat they needed to proceed to trial
qui ckly to avoid exposing incul patory evidence and to take
advant age of poor prosecutorial preparation; however, the
government was granted a two nonth delay over defense objection

negating this claimentirely. JA 6.
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Def ense counsel also claimin their affidavits that they
negoti ated away the appointnment of a SANE consultant in order to
keep out the evidence of vaginal trauma; however, based on the
record of trial, the governnment made the decision not to
i ntroduce evidence of vaginal trauma in a forcible anal sodony
case conpl etely independent of defense counsels’ decision to
wi thdraw their notion to conpel. JA 43-44.

Lastly, defense counsel clainmed that they did not need to
request the appoi ntnment of an expert consultant because the
testinmony fromthe government SANE was going to be harniess.
This assertion is not supported by the Article 32 investigation.
Summari zed Article 32 Testinony of Ms. Burton, dated 4 Feb 09.
Even if trial defense counsels’ claimthat pretrial statenents
were harm ess had nerit, they still should have sought a recess
to attenpt to obtain expert advice after Ms. Burton’ s in-court
testinmony, realizing that her testinony had caused significant
damage to their case and that they were unprepared to cross-
exam ne her based on a | ack of know edge and experi ence.
Affidavit from Maj Owen, dated 12 Novenber 2010 and Affi davit
from Capt Elizabeth L. Patrolia, dated 15 Nov 10. As Judge Roan
observed in dissent below, “Even accepting for the sake of
argunent that trial defense counsels’ decision to withdraw their
nmotion to conpel was plausi bly reasonable, their failure to renew
the request for an expert once TB' s testinony substantially

changed from what they expected was indefensible.” JA 17.
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Not only did Appellant’s trial defense attorneys fal
measur ably bel ow the performance of fallible attorneys, but M.

O Neal's post-trial report denonstrates a reasonable probability
t hat Appel |l ant woul d have been found not guilty had his attorneys
enpl oyed expert assistance. M. Burton stated throughout her
testinmony that SSMF.’s anus was open and dilated due to the
damage to her anus. JA 169. Defense counsel was unable to rebut
this expert opinion due to | ack of know edge and expertise. JA
189.

If Ms. O Neal had been assisting defense counsel at the tine
of trial, she would have inforned the attorneys that S MF.’s
anus did not neet the nmedical definition of dilation or being
open. JA 244. Ms. O Neal woul d have expl ai ned that the slight
openi ng of the anus was likely due to SSMF.’s anatom ca
position during the SANE exam Id. M. O Neal would al so have
informed the defense that touching a finger to the anus is not an
approved nedi cal technique for assessing the anus’s ability to
cl ose. Id.

Ms. O Neal could have assisted defense counsel in refuting
numer ous ot her aspects of Ms. Burton’s testinmony. M. O Neal
coul d have inforned defense counsel that Ms. Burton was using
i ncorrect nedical term nol ogy when she was referring to S MF.’s
colon. JA 245. The defense counsel were, however, unable to
refute that S MF."s colon was visible fromthe SANE pictures

because they were not famliar with the nedical term nol ogy and
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woul d not know how to identify the different anatom cal parts of
S MF.’s anal cavity. JA 41-42. Defense counsel did not know
that the colon is |located 8-10 inches inside the anal cavity. JA
245,

Ms. O Neal would al so have infornmed the defense that Ms.
Burton’s assertions concerning oozing at the seven o’ cl ock
position were inaccurate because the dye adhered in that
location. 1d. M. O Neal would have inforned the defense
counsel that the literature and research that Ms. Burton cited
regardi ng consensual sodony |ikely does not exist. JA 247. ©Me.
O Neal could also have inforned the defense that Ms. Burton is
i kely inaccurately bolstering her credibility by claimng that
her energency room experience has educated her on what consensual
anal sodony | ooks like. JA 246. M. O Neal could have assisted
t he defense counsel by inform ng them what discovery docunents to
request. JA 246-247.

Most inmportantly, however, Ms. O Neal would have provided
the defense with a nuch nore favorabl e expert opinion regarding
the effect of consensual anal sodomy. JA 246. Ms. Burton’s
testinony was very damaging in this regard, and she left little
roomfor the belief that SSMF. could have engaged in consensua
sodony considering the extensive damage to her anus. JA 181,
182, 187, and 188. By contrast, Ms. O Neal would have testified
t hat

[ Alny of these injuries could occur in consensual or

non- consensual anal sex. | would al so define force as
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the use of physical power agai nst sonme type of

resi stance. Therefore, | believe it would take sone

formof force to have anal sex, whether consensual or

non-consensual. Force is going to be needed to get a

penis into an anus in any situation. In ny expert

opi ni on, even two people who are experienced in anal

sex could incur injury due to the sensitivity of the

anus and the fact that it is not nmeant to be entered.

JA 246. However, the defense was not able to provide a nore
beneficial and nore experienced expert opinion during trial or
even effectively cross-exam ne Ms. Burton’ s damagi ng expert
opi ni on.

Ms. Burton's testinony served to bolster S MF.’s claim of
forci ble anal and oral sodony because she created a picture of
extrene viol ence during the encounter even though SSMF. admtted
that nmuch of the sexual interaction had been consensual before
and after the sodony. JA 85. Because Ms. Burton presented
unchal | enged and professionally credible testinony supporting
S MF.’s claim the shortconmngs in S MF.’s testinony becane
insignificant to the nmenbers. Absent Ms. Burton’s bol stering
testinony, the panel nenbers woul d have focused nore on SSMF.’s
decision to initiate the sexual encounter at 0200 when Appel | ant
was asleep and partially intoxicated. 1I1d. The nenbers would
have focused on the fact that two adults and two dogs were al so
present in the house. JA 84. The nenbers al so woul d have
focused on any notive that S MF. mght have had to lie to her
not her when she clained “rape” in order to receive nedica

treatment. JA 127. Instead, Ms. Burton, a famly friend of

S MF., bolstered S MF.’s claimof forcible anal and oral sodony
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testifying that the injuries were consistent wwth S MF.’s
cl ai ns.

Not only was Appell ant deprived of effective assistance of
counsel when his counsel failed to request a SANE consul tant, but
he was al so deprived of effective assistance of counsel through
numer ous ot her actions on his attorneys’ part throughout trial.
Hi s defense attorneys failed to ensure Appellant would be tried
by a fair and inpartial panel when they did not chall enge for
cause two base victimadvocates, one of whom had been the acting
base Sexual Assault Response Coordinator (SARC). JA 320. Any
reasonabl e defense attorney would chal |l enge these types of panel
menbers, and the mlitary judge would have |ikely granted such a
challenge in this case. 1d. In any event, the defense counsel
coul d have ensured that at |east one was renoved by using the
defense’s perenptory chall enge for that purpose. The unfavorable
di sposition of one of the panel nenbers becane cl ear when
all egedly she told another panel nenber during the trial that she
“hated” the defense attorney. JA 330.

As is common practice in sexual assault cases, defense
counsel sought to inpeach S MF.’s credibility; however, defense
counsel failed to neet reasonable standards of trial preparation
when she was unable to use tel ephone records in an effective
manner to inpeach S.MF. regarding her attenps to contact
Appel l ant after the SANE exam nation. JA 327. Because defense

counsel was not adequately prepared, she w thdrew her request to
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admt the tel ephone records and was unable to prove to the panel
menbers that S MF.’s testinony was not credible. JA 325.

The Governnent may attenpt to argue that even if this Court
found ineffective assistance of counsel that this Court should
still affirmthe findings regarding the forcible oral sodony and
the false official statement due to the mlitary judge’s
spillover instruction. However, the mlitary judge al so
instructed the nenbers that if “evidence has been presented which
is relevant to nore than one offense, you may consider that
evidence with respect to each offense to which it is relevant.”
As aresult, the mlitary judge allowed the nenbers to use Ms.
Burton’s erroneous testinony to support the el enent of force.
Based on Ms. Burton's testinony, the nmenbers woul d have
envi sioned a violent and hostile situation where S MF. would
have been forced into oral sex and where Appellant’s statenent to
| aw enf orcenent woul d not have been true based on the force
necessary to cause the anal injuries described by Ms. Burton.

WHEREFORE, Appel lant respectfully asks this Court dismss
Charge I, Charge |1, and their specifications.

Respectful ly submtted,

M CHAEL S. KERR, Mj, “USAF

CAAF Bar No. 33239

Chi ef Appel |l ate Def ense Counsel
Appel | at e Defense Division

Air Force Legal Operations Agency
1500 W Perineter Rd., Suite 1100
JB Andrews, MD 20762

(240) 612-4770
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