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TO THE HONORABLE, THE JUDGES OF THE UNITED STATES
COURT OF APPEALS FOR THE ARMED FORCES

| ssue Presented

WHETHER THE AIR FORCE COURT OF CRIM NAL APPEALS
| NCORRECTLY APPLIED THE STANDARD OF LAW UNDER
STRI CKLAND V. WASHI NGTON, 466 U.S. 668 (1984) AND
HARRI NGTON V. RICHTER, 131 S.CT. 770, (2011), WHEN
EVALUATING VWHETHER  TRI AL DEFENSE COUNSEL WAS
| NEFFECTI VE FOR NOT SEEKI NG EXPERT ASSI STANCE DURI NG
TRI AL AFTER THE GOVERNMENT' S EXPERT W TNESS TESTI FI ED

Statenent of Statutory Jurisdiction

This case was reviewed below by the Air Force Court of
Criminal Appeals pursuant to Article 66(b)(1), UCMJ, and is filed
with this Honorable Court under Article 67(a)(2), UCMJ.

Statenent of the Case

On 5 May and 30 June — 2 July 2009, Appellant was tried at a
general court-martial by a panel of officer members at Cannon
AFB, New Mexico. The Charges and Specifications on which he was
arraigned, his pleas, and findings of the court-martial were as

Tfollows:



Art

Spec

Summary of O f ense

Pl ea

Fi ndi ng

107

NG

G

Did, o/a 28 Jul 08, w/
intent to deceive make to
Det Pitcock and SA Chang
official statements, to
wit: “I’ve never, ever had
anal sex” or words to that
effect, and “it may have
slipped if I was going
from behind or something”
or words to that effect,
which statements were
totally false, and were
then known by SrA Datavs
to be so false.

NG

Guilty, except
the word “or.”
Of the
excepted word:
NG

125

NG

Did, a/n Clovis, NM, o/a
15 Jun 08, commit anal
sodomy w/ S. M. F. by
force and w/o the consent
of said S. M. F.

NG

Did, a/n Clovis, NM, o/a
15 Jun 08, o/d/o, commit
oral sodomy w/ S_.M.F. by
force and w/o the consent
of said S.M.F.

NG

Guilty, except
the word
“divers” and
substituting
therefore the
words “the
first
occasion.” Of
the excepted
word: NG. OFf
the
substituted
words: G.

Appellant was sentenced to a reduction to the grade of E-1,

forfeiture of all pay and allowances, and a dishonorable

discharge.

JA 34.

approved the findings and sentence as adjudged.

On 9 November 2011,

On 11 September 2009, the convening authority

in a divided published opinion, AFCCA

affirmed the findings and only so much of the sentence as



provided for a dishonorable discharge, forfeiture of $933.00 of
pay for two months and a reduction to E-1. United States v.
Datavs, 70 M.J. 595 (A.F. Ct. Crim. App. 2011). JA 14. On 17
November 2011, a copy of the court’s decision was forwarded to
Appellant by first-class mail. On 7 December 2011, the
Government moved for reconsideration and for reconsideration en
banc. On the same day, Appellant joined in the Government’s
request for reconsideration en banc. On 12 December 2011, the
Air Force Court denied the motion for reconsideration. On 10
February 2012, Appellant filed a timely petition for grant of
review. On 23 February 2012, the Government filed i1ts brief in
support of the certified issue.
Statenment of Facts

At 0200 on a Monday, S.M.F. knocked on Appellant’s door,
knowing that he was iIntoxicated and unable to meet her elsewhere.
JA 46 and 85. S.M.F. anticipated that she and Appellant would
engage i1n sexual iIntercourse. JA 85. S_M.F. met Appellant about
six weeks prior through her father’s softball team. JA 2.
S.M_F. and Appellant had previously spent time together and had
sexual relations once before. Id.

Appellant rented a single room from his landlords, a staff
sergeant and her husband. JA 84-85. When S_.M.F. knocked on
Appellant’s door, his landlords answered, having been awakened by

their barking dogs. JA 84.



When S.M.F. entered Appellant’s room, he was asleep. Id.
S_.M_F. woke up Appellant, and they started kissing. JA 86. She
helped Appellant remove her clothing. JA 87. S._M.F. engaged iIn
consensual vaginal sex. JA 88. S.M.F. also admitted to kissing
Appellant’s penis to please him. JA 91.

On 21 August 2008, S.M.F. filled out a sworn statement,
claiming that Appellant had raped her. JA 128. At 2230 the same
day, S.M.F. told her mother that she thought she had been raped.
JA 127. S._M.F.’s mother took her to the hospital where they met
Ms. Twanya Burton, a family friend who conducted the SANE
examination. Id.

On 24 April 2009, defense counsel submitted a motion to
compel the appointment of a SANE consultant due to their lack of
experience and knowledge. JA 39. In their motion, the defense
counsel reasoned:

An expert consultant SANE i1s a necessity in Defense

preparation of this case. No member of the Defense

team has received formal or informal training regarding
forensic evidence collection from a complainant after

an allegation of sexual assault. Defense consultant
will be wutilized to confirm the accuracy of the
findings of Government’s SANE. Furthermore, said

consultant will assist in identification and
development of any favorable evidence that can be
derived from the SANE report. Finally, i1f determined
necessary, the consultant may assist as a witness to
explain said favorable evidence to the court. Absent
the appointment of such an expert, the Defense will be
at a disadvantage to discover and explain favorable
evidence derived from the SANE report. . . . There is a
reasonable probability that not ordering the
appointment of such an expert would result 1In a
fundamentally unfair trial. By depriving SrA Datavs
the opportunity to effectively challenge the
Government’s case because his counsel are not experts



in the fTields of Sexual Assault Examinations, would
violate his due process rights.

JA 41-42.

Despite this lack of experience and knowledge, defense
counsel withdrew their motion to compel the appointment of a
defense SANE consultant. JA 43.

During trial, the government called its SANE expert to
testify. JA 169. The government’s SANE, Ms. Burton, was the
same family friend who conducted the physical examination of
S.M_.F. JA 160. Defense counsel did not object to Ms. Burton’s
testifying as an expert witness. JA 169. Ms. Burton testified
that she was licensed in 2002 after receiving 60 hours of
classroom training and 100 hours of clinical training. JA 136.
She estimated that she had conducted over 500 sexual assault
examinations. JA 140. She did not testify that she had ever
been previously qualified as an expert witness at trial.

Although defense counsel did not object to recognizing Ms.
Burton as an expert during trial, defense counsel did challenge
Ms. Burton’s qualifications during cross-examination and
clemency. JA 159. During cross-examination, defense counsel
elicited Ms. Burton’s bias when she acknowledged that she had
known S.M_.F’s parents for approximately 15 years prior to
conducting a sexual assault examination on S.M.F. 1Id. To show

her inexperience, defense counsel also crossed Ms. Burton



on her Article 32 testimony, where she admitted to having no
experience examining individuals who had engaged in consensual
sex. JA 403-05.

In their affidavits, trial defense counsel claimed that they
strategically forewent a SANE consultant because they wanted to
proceed to trial quickly and because they were confident based on
the Article 32 testimony and pretrial interviews that Ms. Burton
would not offer damaging testimony related to the anal trauma.

JA 227 and JA 231. However, as the Air Force Court of Criminal
Appeals noted iIn i1ts decision, the military judge granted the
government a two-month continuance on the same day that defense
counsel withdrew their motion to compel. JA 6. In their
subsequent affidavits, defense counsel explained that two months
was not enough time to obtain a reliable expert consultant. JA
239 and 242.

Besides claiming expediency as a reason for not requesting a
SANE consultant, defense counsel also claimed that they did not
need an expert consultant because the government SANE was going
to limit her testimony to anal injuries, which were not severe iIn
nature. JA 227 and 231. Defense counsel stated during trial
that because the government did not intend to introduce vaginal
trauma from the SANE report, defense counsel did not believe that
they needed a SANE nurse during trial. JA 16-17. However,
through affidavit, defense counsel re-characterized the decision

to forgo a SANE consultant as a negotiated bargain with the



government rather than a lack of need based on a government
proffer of evidence. JA 227, 230-31. Defense counsel also
believed that they had no need for the assistance of an expert
SANE consultant because, based on the Article 32 testimony, the
government SANE consultant would not make harmful statements
regarding the anal trauma to S_.M_F. Id.

During the Article 32 investigation, the government SANE
testified as follows:

I found a great deal of vaginal trauma consistent with

friction-related injuries. Those injuries normally

result from vaginal dryness and blunt force trauma.

Vaginal dryness can exist for a variety of reasons

including non-consensual sex, unwanted but consensual

sex, various kinds of stress, health issues, and/or

medications.

I also noted redness of and bruising to the cervix,

which is indicative of blunt force but is also possibly
a result of vigorous consensual activity.

Additionally, 1 noted anal trauma, including immediate
anal dilation, oozing blood, and lacerations of anal
tissues. This 1s consistent with forced anal

penetration but these injuries could also have resulted

from a first time anal entry, iIncluding partial entry

of the penis in the anus.

It’s medically possible that all of Samantha’s injuries

resulted from consensual sex, particularly vigorous

sex.

JA 133.

In Appellant’s clemency request, defense counsel relied
heavily upon a post-trial report from Ms. Becky O>Neal, which was
procured at Appellant’s own expense after trial. JA 244. At the
time of the post-trial report, Ms. 0”’Neal had been a SANE for 17

years and completed approximately 2,000 sexual assault



examinations. |Id. She had also testified on hundreds of
occasions where she was qualified as an expert witness iIn the
field of sexual assault examinations. Id.

Ms. O’Neal contradicted the government SANE’s in-court
testimony on a number of bases. She disagreed with the
government SANE’s claim that the SANE pictures show S.M.F’s anus
“dilated” and “open” as result of damage and trauma. JA 169,
172, 181, 244. Ms. 0O’Neal explained that the anus was closed
according to the first picture of the anus from the SANE
examination. JA 244. Ms. O’Neal stated that she did not see any
“spontaneous or immediate dilation of the anus . . . .7 Id.
Additionally, Ms. O”’Neal stated that Pros. Ex. 3 p. 2 of the SANE
examination appeared to be a picture of a “normal anus that is
closed.” 1Id. This contradicts the government SANE’s testimony
that the anus was damaged In a manner that left 1t open over 24
hours after the incident. JA 168-69. Ms. O’Neal explained that
in order to meet the definition of anal dilation, both the
“external and internal anal sphincters” must be dilated. JA 245.
The pictures that the government SANE testified to do not meet
the definition of a dilated anus according to Ms. O’Neal. JA
181.

Ms. O”’Neal also contradicted Ms. Burton’s claim that the
sphincter remains closed even In a birthing position. JA 244.
Ms. O’Neal stated that in Pros. Ex. 3 p. 2 that the outer

sphincter was slightly open and that the internal sphincter was



closed. 1d. Ms. O’Neal explained that this was normal because
S_.M_F. was in the ‘““common position used in child birth to expel
the child. So, in the position that [the government SANE] had
the patient iIn, pressure was being applied from the abdomen down
to the anal area.” Id.

Ms. O’Neal disagreed with Ms. Burton’s assessment that
S_.M_F.”s colon is visible In Pros Ex. 3 p. 2. JA 245. Ms.
O”’Neal asserted in her report that the anus is tightly closed, so
it was Impossible to see the colon as Ms. Burton described. JA
169, 171, 172, 177. Ms. 0O’Neal also argued that even i1if the anus
were open that i1t would be nearly impossible for an individual to
view a person’s colon. JA 245.

Ms. O”Neal suspected that an incorrect use of medical

terminology explains why Ms. Burton told the panel that the colon

was visible in the pictures. 1d. According to Ms. O’Neal, the
colon ends at the rectum. Id. The rectum extends for 8-10
inches Into the body and then connects to the colon. Id.

Consequently, Ms. O’Neal explained that Ms. Burton is likely
using incorrect medical terminology to describe what she sees iIn
the SANE pictures. JA 173, 175, 180, 245.

Ms. O”’Neal also contested Ms Burton’s assertion that the
pectinate line of the anus i1s visible In Pros. Ex. 3 p. 6. JA
245. Anatomically, the pectinate line is much lower In the anus
than the colon. Id. Even with Ms. Burton manually opening the

anal cavity, Ms. O’Neal asserted that the pectinate line iIs not



clearly visible iIn Pros. Ex. 3 p. 6 as Ms. Burton asserted. JA
177, 179-81, 245.

Ms. O’Neal also argued that Ms. Burton exaggerated the
active oozing of the anal tissue In Pros. Ex. 3. p. 3. JA 245.
Ms. O’Neal explained that because the blue dye used iIn the
visualization of damaged tissue was able to adhere at the seven
o’clock position In the anus, that the seven o’clock position was
not actively oozing at the time of the examination as Ms. Burton
asserted during trial. JA 174, 245. 1f that region of the anus
had been oozing, the blue dye would not have been able to adhere.
JA 245.

Ms. O’Neal also challenged Ms. Burton’s use of manual
stimulation to determine S.M.F.”s anus” ability to close. JA
189, 245. During cross-examination, defense counsel questioned
Ms. Burton presumably about Pros. Ex. 2 p. 6 when she asked if
S_.M_F’s “sphincter had closed by the end of [the] examination.”
JA 189. Ms. Burton responded that it only closed as the result
of manual stimulation. 1Id. Ms. O’Neal, however, challenged Ms.
Burton’s technique for determining anal function In this manner.
JA 245. Ms. O’Neal wrote, “To take one finger and gently touch
the anus you can assess the patient’s sphincter tone. It is
unclear In Ms. Burton’s testimony i1f this is what she is
referring to. Possibly 1f Ms. Burton had to take one hand off
the patient’s butt cheek to apply the toludine blue dye, some

traction was released therefore allowing the anus to close.” Id.

10



Ms. O’Neal also provided Appellant with a more favorable
expert opinion regarding the iInjuries observed iIn the SANE
pictures. 1Id. In Ms. O’Neal’s expert opinion, the injuries
could have occurred during consensual or non-consensual sex. Id.
She explained that even people experienced with anal sex can
injure the anus because i1ts anatomy Is unsuited to the iInsertion
of foreign objects. Ms. Burton, however, testified that one
usually would not see any lacerations from consensual sodomy, and
“[a]Jgain, because that particular sexual act is for pleasure, not
for pain and when 1t’s done in a controlled environment with
again, lubrication, willing party, things of that nature, it
doesn’t usually have injury with 1t.” JA 182. Ms. Burton also
stated that, “Two people who are experienced with anal sex
normally don”t incur injury.” JA 187.

Ms. O”’Neal indicated that she could have also assisted the

defense through the discovery process. Because Ms. Burton
indicated that she participated in the examination of live models
who regularly engage in anal sex, Ms. 0”’Neal would have requested
the records of those models to validate this claim. JA 185.
This 1s particularly important because Ms. Burton contradicted
her Article 32 testimony during trial when she stated that she
had trained with live models who had consented to anal sodomy.
JA 132, 185. Even if such records did not exist, Ms. O”Neal

would have prompted the defense counsel to challenge Ms. Burton

11



regarding what these live models claimed as far as their
experiences with consensual anal sodomy. JA 246.

Ms. O’Neal also would have challenged Ms. Burton when she
bolstered her SANE experience by claiming that she had observed
the anal region of several hundred emergency room patients who
had not experienced forcible anal sodomy. [Id. Ms. O’Neal
asserted that asking patients about anal sex Is not common
practice in the emergency room, so it is unlikely that Ms. Burton
actually would have been regularly asking patients this question,
as Ms. Burton testified at trial. Id.

Had Ms. O”’Neal been employed at trial, she also would have
requested the literature, research, and conference education that
Ms. Burton claimed in support of her observations about the
appearance of consensual and non-consensual anal sex. JA 247.
Ms. O’Neal asserted in her written report that this particular
topic i1s not well-researched. Id.

SUVMARY OF ARGUMENT

Appellant was denied his right to effective counsel when his
attorneys failed to obtain an expert consultant to assist at
trial. As a result, the government SANE provided misinformation
and i1naccurately bolstered her personal credentials. Appellant’s
defense counsel were unable to rebut this testimony because they
were unaware of 1ts factual shortcomings as they conceded in
their withdrawn motion to compel. Due to the lack of effective

cross-examination, S.M.F.’s testimony received undue credibility

12



from the SANE testimony. Absent the SANE’s erroneous testimony,
S.M_F.’s testimony would not have resulted in a conviction
considering the other consensual acts and surrounding

circumstances.
ARGUMENT

THE AIR FORCE COURT OF CRIM NAL APPEALS | NCORRECTLY
APPLIED THE STANDARD OF LAW UNDER STRI CKLAND V.
WASH NGTON, 466 U.S. 668 (1984) AND HARRI NGTON V.
RICTHER, 131 S.CT. 770, (2011), WHEN EVALUATI NG WHETHER
TRI AL DEFENSE COUNSEL WAS | NEFFECTI VE FOR NOT SEEKI NG
EXPERT ASS| STANCE DURI NG TRIAL AFTER THE GOVERNMENT S
EXPERT W TNESS TESTI FI ED

St andard of Review

Whether counsel was iIn fact ineffective and whether any
ineffective assistance was prejudicial are issues reviewed de
novo. United States v. Wiley, 47 M.J. 158 (C.A.A_F. 1997).

Law

The Sixth Amendment to the United States Constitution
guarantees an accused the right to “effective assistance of
counsel .” McMann v. Richardson, 397 U.S. 759, 771 n.14 (1970).
The same right is afforded service members in trials by court-
martial under Article 27(b), UCMJ, 10 U.S.C. 8827(b). United
States v. Polk, 32 M.J. 150 (C.M.A. 1991).

This Court adopted the Supreme Court’s test for
effectiveness of counsel. Strickland v. Washington, 466 U.S. 668
(1984); United States v. Grigoruk, 52 M.J. 312, 315 (C.A.A_F.
2000). In Polk, this Court used a three-pronged test to

determine if the presumption of competence had been overcome:

13



(1) Are appellant’s allegations true; if so, "is there a
reasonable explanation for counsel’s actions™?

(2) IT the allegations are true, did defense counsel’s
level of advocacy fall "measurably below the performance .

[ordinarily expected] of fallible lawyers™? and,

3) IT defense counsel was ineffective, is there "a
reasonable probability that, absent the errors,”™ there would
have been a different result?

32 M.J. at 153.

In United States v. Burnette, 29 M.J. 473, 475 (C.M.A.
1990), this Court held that “very little, if any, showing of
necessity” is required for the defense to obtain expert
assistance when the government has its own expert that will be
testifying against the accused. See also United States v. Lee,
64 M.J. 213 (C.A.A.F. 2006). The obligation to provide competent
representation begins in the pretrial stage and continues through
the sentencing and post-trial stage of the court-martial. United
States v. Carter, 40 M.J. 102, 105 (C.M.A. 1994). See also
United States v. Dorsey, 30 M.J. 1156, 1159 (A.C.M.R. 1990).
Although defense counsel are generally granted great deference
for strategic decisions, that same deference is not granted to
defense attorneys who fail to engage iIn reasonable pretrial
investigations. Wiggins v. Smith, 539 U.S. 510 (2003); United
States v. Alves, 53 M.J. 286 (C.A_A_F. 2000); United States v.
Hammer, 60 M.J. 810, 822 (A.F. Ct. Crim. App. 2004). The

pretrial investigation should include the use of an expert

consultant if defense counsel are not able to gather and present

14



all necessary evidence on their own. United States v. Short, 50
M.J. 370, 373 (C.A.A_F. 1999).

To prevail on an ineffective assistance of counsel claim,
even after establishing that defense counsel’s performance fell
measurably below what is expected of fallible attorneys, an
appellant must also show by a reasonable probability that, but
for counsel®s unprofessional errors, the result of the proceeding
would have been different. A "reasonable probability” is defined
as a "'probability sufficient to undermine confidence in the
outcome.”™ Strickland, 466 U.S. at 694). Also, the harm should
be established collectively from all of the deficiencies at
trial. Kyles v. Whitley, 514 U.S. 419 (1995).

Analysis

As Judge Roan concluded in his dissenting opinion,
Appellant’s Sixth Amendment right to effective assistance of
counsel was violated when his defense counsel failed to obtain a
SANE consultant for the purpose of educating themselves iIn the
science of sexual assault examinations and preparing themselves
for the cross-examination of Ms. Burton. Additionally, due to
the lack of a reasonable pretrial investigation, defense counsel
are not afforded any deference regarding their decision to forgo
an expert SANE consultant.

In this case, i1t was unreasonable for the defense counsel to
forgo the appointment of an expert consultant where they admitted

to having no training in “forensic evidence collection from a

15



complainant after an allegation of sexual assault” and even
acknowledged that Appellant’s due process rights would likely be
violated absent such an appointment. JA 41-42 The defense
counsel fell far below the performance of a fallible attorney
when they proceeded with a trial that was largely based on
scientific evidence with which they were unfamiliar.

Although defense counsel attempt to claim strategic reasons
to support their decision to withdraw their motion to compel the
appointment of an expert consultant, these reasons lack any
actual basis and are contradicted by the record of trial.
Defense counsel claim that they needed to proceed to trial
quickly to avoid exposing inculpatory evidence and to take
advantage of poor prosecutorial preparation; however, the
government was granted a two-month delay over defense objection,
negating this claim entirely. JA 6.

Defense counsel also claim in their affidavits that they
negotiated away the appointment of a SANE consultant iIn order to
keep out the evidence of vaginal trauma; however, based on the
record of trial, the government made the decision not to
introduce evidence of vaginal trauma in a forcible anal sodomy
case completely independent of defense counsels” decision to
withdraw their motion to compel. JA 16-17

Lastly, defense counsel claimed that they did not need to
request the appointment of an expert consultant because they

believed the testimony from the government SANE was going to be

16



harmless. This assertion is not supported by the Article 32
investigation. JA 133. Even i1f the trial defense counsels
reasonably believed that the Ms. Burton’s pretrial statements
were harmless, they still should have sought a recess to attempt
to obtain expert advice after Ms. Burton’s in-court testimony,
realizing that her testimony had caused significant damage to
their case and that they were unprepared to cross-examine her
based on a lack of knowledge and experience. JA 41-42.

AFCCA agreed that Appellant’s defense counsel were deficient
in their performance. JA 8. As Judge Roan observed in his
dissent, “Even accepting for the sake of argument that trial
defense counsels” decision to withdraw their motion to compel was
plausibly reasonable, their failure to renew the request for an
expert once TB’s testimony substantially changed from what they
expected was indefensible.” JA 17.

Not only did Appellant’s trial defense attorneys fall
measurably below the performance of fallible attorneys, but Ms.
O’Neal’s post-trial report demonstrates a reasonable probability
that Appellant would have been found not guilty of all charges
and specifications had his attorneys employed expert assistance.
Ms. Burton stated throughout her testimony that S.M_F.’s anus was
open and dilated due to the damage to her anus. JA 169. The
defense was unable to rebut this expert opinion due to lack of
knowledge and expertise. JA 399.

Ms. Burton’s testimony was used to bolster S.M.F.’s claims

17



and create an image for the members of a very violent sexual
encounter where S.M.F. would have feared for her safety and where
damage to the anus is only possible through violence. The image
that Ms. Burton created does not match up with the image created
by Ms. O0’Neal where damaging anal tissue i1s not difficult. The
image also does not match up with the facts of the case, which
describe a largely consensual sexual encounter. Without Ms.
Burton’s bolstering of S.M.F.”s claim, the members likely would
not have convicted.

Because Ms. Burton presented unchallenged and professionally
credible testimony supporting S.M.F.”s claim, the shortcomings in
S_.M_F.”s testimony became insignificant to the members. Absent
Ms. Burton’s bolstering testimony, the panel members would have
focused more on S_.M_F.”s decision to initiate the sexual
encounter at 0200 when Appellant was asleep and partially
intoxicated. JA 85. The members would have focused on the fact
that two adults and two dogs also were present In the house. JA
84. The members also would have focused on any motive that
S_.M_F. might have had to lie to her mother when she claimed
“rape” in order to receive medical treatment. JA 127. Instead,
Ms. Burton, a family friend of S.M_.F., bolstered S.M_.F.”s claim
of forcible anal and oral sodomy by testifying that the injuries
were consistent with S.M_F_.”s claims.

Further, if Ms. 0’Neal had been assisting defense counsel at

the time of trial, however, she would have informed the attorneys

18



that S.M_F.’s anus did not meet the medical definition of
dilation or being open. JA 244. Ms. O’Neal would have explained
that the slight opening of the anus likely was due to S.M_.F.’s
anatomical position during the SANE exam. JA 247. Ms. O’Neal
also would have informed the defense that touching a finger to
the anus 1s not an approved medical technique for assessing the
anus’s ability to close. JA 245.

Ms. O’Neal could have assisted defense counsel in refuting
numerous other aspects of Ms. Burton’s testimony. Ms. O”Neal
could have informed defense counsel that Ms. Burton was using
incorrect medical terminology when she was referring to S.M.F.’s
colon. Id. The defense counsel were, however, unable to refute
Ms. Burton’s incorrect assertion that S.M.F.”s colon was visible
from the SANE pictures because they were not familiar with the
medical terminology and would not know how to identify the
different anatomical parts of S.M_F.”s anal cavity. JA 41-42.
Defense counsel did not know that the colon is located 8-10
inches iInside the anal cavity. JA 245.

Ms. O”’Neal also would have informed the defense that Ms.
Burton’s assertions concerning oozing at the seven o’clock
position were inaccurate because the dye adhered In that
location. 1Id. Ms. O’Neal would have informed the defense
counsel that the literature and research that Ms. Burton cited
regarding consensual sodomy likely does not exist. 1Id. Ms.

O”’Neal could also have informed the defense that Ms. Burton
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likely 1naccurately bolstered her credibility by claiming that
her emergency room experience has educated her on what consensual
anal sodomy looks like. 1d. Ms. O’Neal could have assisted the
defense counsel by informing them what discovery documents to
request. JA 247.

Most importantly, however, Ms. O’Neal would have provided
the defense with a much more favorable expert opinion regarding
the effect of consensual anal sodomy. Id. Ms. Burton’s
testimony was very damaging in this regard, and she left little
room for the belief that S.M_.F. could have engaged in consensual
sodomy considering the extensive damage to her anus. JA 181-184,
187-188. By contrast, Ms. O’Neal would have testified that

[Alny of these iInjuries could occur i1n consensual or

non-consensual anal sex. | would also define force as
the use of physical power against some type of
resistance. Therefore, 1 believe it would take some
form of force to have anal sex, whether consensual or
non-consensual. Force is going to be needed to get a
penis Into an anus 1In any situation. In my expert

opinion, even two people who are experienced in anal
sex could i1ncur Injury due to the sensitivity of the
anus and the fact that it is not meant to be entered.
JA 246.
However, the defense was not able to provide a more beneficial
and more experienced expert opinion during trial or even
effectively cross-examine Ms. Burton’s damaging expert opinion.
In his dissent below, Judge Roan observed:
In my opinion, trial defense counsels” errors were
clearly prejudicial. BO’s report and a thorough
reading of the record of trial show that defense

counsel did not adequately question the methods TB used
to conduct her exam, confront her with other studies,
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or refer to pertinent medical literature to question
the accuracy of her conclusions. The defense counsels’
lack of familiarity with the medical 1issues involving
sexual assaults effectively assured that TB”’s almost
uncontroverted testimony was given greater weight by
the members.

. - . Had BO testified, the members would have been
presented with evidence from two expert witnesses each
of whom would have contradicted key pieces of the
theory presented by the opposing side. Such a
situation “would have presented a classic battle of the
experts, [and] the potential damage to the side whose
expert is missing can be devastating.” United States V.
Clark, 49 M.J. 98, 101 (C.A.A.F. 1998). . . .

BO’s assistance i1n fTormulating an effective defense
strategy would have been invaluable. She could have
provided defense counsel with the means to contest TB’s
ultimate conclusion that the iInjuries were consistent
with Tforcible penetration. TB’s testimony on this
point was particularly damaging to the defense.
Because her opinion was not effectively challenged, TB
conveyed the message that SF’s injuries could only be
the result of nonconsensual TfTorcible sodomy. The
defense’s attempt at cross-examination as the primary
means to damage TB’s credibility was not a substitute
for the affirmative evidence that BO ostensibly could
have provided to diminish the impact of TB’s testimony.

Moreover, BO’s credentials as an expert were far better
than TB’s. BO had testified as an expert in sexual
assault examinations 1in hundreds of trials. TB’s
experience on the other hand was far less. In fact,
the appellant’s case was the first time she had been
recognized as an expert by any court. It is very
possible, i1ndeed likely, that the members would have
given BO’s opinions greater weight than TB’s simply
because her demonstrated expertise in evaluating the
central issue of fTorcible penetration and sexual
assaults i1n general was significantly more compelling.

In sum, trial defense counsels” fTailure to secure a
forensic expert constituted an abrogation of their
responsibility that undermined the proper functioning
of the adversarial process.

JA 20-21.

This Court should also find that the ineffective assistance
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of counsel extends to the findings of forced oral sodomy and the
making of a false official statement. Based on the military
judge’s instructions, the members were permitted to use Ms.
Burton’s erroneous testimony to support the element of force.
Through her testimony, Ms. Burton created an image of an
extremely violent sexual encounter. The members would have
envisioned a violent and hostile situation where S.M_F. would
have been forced into oral sex and where Appellant’s statement to
law enforcement would not have been true based on the force
necessary to cause the anal Injuries described by Ms. Burton.
For all of the reasons stated previously, Ms. Burton’s testimony
was not reliable and created an incorrect image of the sexual
encounter. Without Ms. Burton’s erroneous testimony, there iIs a
reasonable probability that Appellant would have been found not
guilty of forced oral sodomy and making a false official
statement.

WHEREFORE, Appellant respectfully asks this Court to dismiss
all charges and specifications.

Respectfully submitted,

MICHAEL S. KERR, Maj, ‘USAF
CAAF Bar No. 33239

Chief Appellate Defense Counsel
Appellate Defense Division

Alr Force Legal Operations Agency
1500 W. Perimeter Rd., Suite 1100
JB Andrews, MD 20762
(240)612-4770
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