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TO THE JUDGES OF THE UNITED STATES COURT OF APPEALS FOR THE
ARMED FORCES

Granted Issue

WHETHER THE MILITARY JUDGE ERRED IN FAILING
" TO GRANT A DEFENSE MOTION FOR MISTRIAI. BASED
-ON THE TRIAL COUNSEL’S FAILURE TO DISCLOSE
THAT APPELLANT' S CO-ACCUSED TESTIFIED
AGAINST HIM IN EXCHANGE FOR THE STAFF JUDGE
ADVOCATE’' S RECOMMENDATION THAT HIS SENTENCE
BE REDUCED BY TWELVE MONTHS.

Summary of the Argqument

The government concedes that it should have disclosed the
oral clemency agreement between PFC Pilago and the Staff Judge
Advocate upon defense’s discovery request. However, the
hondisclosure of the oral agreement was harmless beyond a
reascnable doubt. Trial défense counsel could not have used the
agreement to impeach PFC Pilago without risking the introduction
of PFC Pilago’s prior consistent statement. As an excepticn to
the hearsay rule, PFC Pilago’s pricr consiétent statement would
have bolstered his own trial testimony, corroborated the
victim’s testimony, and come in as substantive evidence for the
truth of the matter asserted. In light of the other strong
evidence of appellant’s guilt, there is no reasonable
probability that impeaching PFC Pilago on this matter would have

led to a different result at trial.



Statement of Statutory Jurisdiction

The United States Army Court of Criminal Appeals (Army
Court) reviewed this case pursuant to Article 66, Uniform Code
of Military Justice {(UCMJ).' This Court has jurisdiction under
Article 67(a) (3), UCMJ.?

Statement of the Case

An enlisted panel sitting as a general court martial
convicted appellant, contrary to his pleas,’® of rape and
adultery, in violation of Articles 120 and 134 of the Uniform
Code of Military Justice (UCMJ).4 The court martial sentenced
appellant to reduction to the grade of E-1, forfeiture of all
pay and allowances, ten years of confinement, and a dishonorable
discharge.5 The convening authority reduced appellant’s sentence
to confinement to five years but otherwise approved the adjudged
sentence.”’

Statement of Facts

a. Sexual Assault of DD

On 26 July 2009, DD attended a “barbeque” at the home of

PFC Jarvis Pilago.’ PFC Pilago and his wife lived across the

110 U.s.c. § 866 (2008); JA 7 (United States v. Coleman, 2012 WL
2756004 (Army Ct. Crim. App. 9% Jul. 2012).

210 U.S.C. § 867(a) (2008).

3 JA at 299.

¢ JA at 232-33.

5 JA at 234.

& JA at 365.

" Jn at 35, 37, and 41.



street from DD and her husband.® Also attending the barbeque was
appellant, who at the time lived with PFC Pilago in his house.’
Throughout the night, DD consumed a significant amount of

1 DD’s recollection of the rest of the night is

alcohel.
incomplete but includes a number of events. DD recalled feeling
drunk, tired, and woozy while at PFC Pilago’s house. ! Feeling
intoxicated and tired, DD returned to her home later that

night .

DD’ s next memory was of appellant on fop of her, feeling
him put something in her vagina which caused her pain, and
feeling someone pulling her hair.’® She also remembered PFC
Pilago putting his penis in her mouth.'® DD told both appellant
and PFC Pilago to stop and tried to push appeliant off of her.'®
Upon DD's command to “stop,” PFC Pilago stopped and said to

r#1% DD heard appellant respond,

appeliant: “She said ‘stop.
“That don’t mean shit,”!’ whereupon appellant continued to

penetrate DD.'®

8 Ja at 35.

® JA at 35

10 7A at 41-42, and 57.
1 Ja at 57-58.

12 Ja at 58.

13 Ja at 48-50.

Yoga at 49.

¥ Ja at 49, 51, and 95.
6 Ja at 58.

Y JA at 58.

¥ JA at 58-59.



The next day, DD reported the rape to a friend, who then
transported her to the hospital.'® Her friend witnessed that DD

20 The nurse who examined DD noted areas of

was 1in great pain.
redness and a one centimeter laceration inside DD’s genitalia.”
A semen sample was obtained and DNA analysis was conducted.®

The DNA analysis confirmed that appellant and PFC Pilago were

the sources of the semen found in DD’s vagina.®”

b. PFC Pilago’s Prior Statement to Law Enforcement and
Subsequent Court-Martial

Three days after the incident, PFC Pilago waived his rights
and provided a written sworn statement to law enforcement.?! 1In
that statement, PFC Pilago implicated himself and appellant in
the sexual assault of DD. Specifically, PFC Pilago stated that
both he and appellant had sex with DD at his house earlier that
night. According to PFC Pilago, the two had sex with DD again
but this time at her house. PFC Pilago provided the following
narrative of the assault:

“[Appellant] started to have sex with her
again and when he tried to put his penis in
her vagina she said stop. I stopped because
I was about to get oral sex from her again,

so I Just stopped what I was doing and
iooked at [appellant] and said dude, and

19 7n at 166-67.
20 gn at 166-67.
21 A at 193-94.
22 JA at 214.

23 JA at 214-15.
24 JA at 16-21.



kept telling him dude she said stop and he
said keep going. [ppellant] continued to
have sex with her .

In the guestion and answer portion of his statement, PFC Pilago

related:
Q: What happened after [DD] told you and
[appellant] to stop?
A: I paused, looked at [appellant] and said
dude she said steop and said it to him like
two or three times and he said Jjust keep
going.
Q: What was DD doing when she told you and
[appellant] to stop?
A: Laying on her back in her bed in her
bedrocom.
Q: How leng after [DD] told vyou and
[appellant] to stop, did you and [appellant]
stop having sexual intercourse with her and
getting oral sex from her?
A: About 3 minutes.
Q: Did [DD] at anytime try to push you or
[appellant off of her while you  and
[appellant] were having sexual intercourse
with her or receiving oral sex?
A: Yes, she tried to push him away one time
but I don’'t think she did it anymore.
Q: What did f[appellant] do after [DD] tried
to push him off of her?
A: Just continued having sex with her . ?
# JA at 16.
¢ Ja at 18.



Cn 12 May 2010, PFC Pilagc was tried by a general court-
martial and found guilty of forcibly scdemizing DD in violation
of Article 125, UCMJ.?’ The court-martial sentenced PFC Pilago
to forfeiture of all pay and allowances, reduction tc Private
(F-1), confinement for 42 months, and a dishonorable discharge.?®
On the last day of his court-martial, PFC Pilago agreed to
testify in appellant’s court-martial in exchange for the Staff
Judge Aavocate’s (SJA) recommendation to reduce the sentence to
confinement by 12 months,?’

Prior to appellant’s trial, and before the SJA’'s agreement
with PFC Pilago, trial defense counsel filed, inter alia, the

following discovery reqguest:

Under MRE 301 (c) (2), disclosure o¢f any
immunity or leniency pertaining to witnesses
or to potential witnesses. This includes

any anticipated or completed pretrial
agreements that may or may not contain an
offer of cooperation, and any written or
oral statements from those witnesses used to
support the pretrial agreement.
Specifically the defense is requesting
immediate disclosure of any agreement with
SPC Jarvis Pilage to cooperate with the
government in any way.’’ ‘

27 Jn at 366-67. PFC Pilago was also found guilty of adultery in
viclation of Article 134, UCMJ. Id.

28 JA at 366.

2% JA at 250, 272-74.

30 gA at 24-25 {emphasis in original).
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The government responded that they would “comply with the

defense request if it becomes relevant.”’

c¢. Appellant’s Court-Martial.

Prior to PFC Pilago’s testimony, appeilant mcoved in limine
te prevent any mention that PFC Pilago “was convicted and that
he received a sentence, and the length of that sentence.”??
Trial defense counsel later clarified, “our motion in limine is
limited to what [PFC Pilage] was convicted of, not the overall

conviction. A conviction would be appropriate impeachment for

the defense, but not necessarily the specific act he was

w33 34

convicted of. The military Jjudge granted defense’s motion.

PFC Pilago testified that he orally sodomized DD while
appellant raped her vaginally.’® According to PFC Pilago, DD
told them to “stop.”36 Hearing DD’'s words, PFC Pilago stopped
and said to appellant: “She said ‘stop.””*’ Appellant then told
PFC Pilago “just to keep going.”’® PFC Pilago also testified

that he knew what he was doing was wrong.>®®

3Ja at 28.

32 Jn at 125-26.

3¥  JA at 125-26.
¥ JA at 125-26.

¥ Jn at 127-28.

3 JA at 128.

37 Ja at 128

3 JA at 128.

3% Jn at 128.



After providing this testimony for the prosecution, the
defense later called PFC Pilago as a witness for the defense.®®
Shortly before cross-examining PFC Pilago, trial defense counsel
asked the assistant trial ccounsel i1f there was “a deal in place”
regarding clemency to which the assistant trial counsel
responded, “no, there’s nothing in writing.”*"

Defense counsel did not cross-examine PFC Pilago about his
testimony regarding the charged incident. Instead, trial
defense counsel elicited testimony that rebutted the
government’s contention that DD was substantially incapacitated.
According to PEC Pilago, DD was happy, smiling, and wasgs not
slurring her words.% Trial defense counsel also elicited
testimony that beth PFC Pilago and appellant had consensual sex
with DD earlier that evening.

At the close of evidence, the military judge gave the
following instruction on accomplice testimony in regards to PIC
Pilago:

Now, a witness is an accomplice if he was criminally

involved in an offense with which the accused is

charged. The purpose of this advice is to call to

your attention to a factor specifically affecting the

witness’s believability, that is, a motive to testify

falsely in whole or in part, because of an obvious
self-interest under the circumstances. For example,

an accomplice may be motivated to falsely testify—or
to falsify testimony in whole or in part because of

0 JA at 140-52.
41 Jn at 242, 324.
42 Jn at 149.



his own self-interest in receiving immunity from
prosecution or leniency. In deciding the
believability of PFC Jarvis Pilago, you should
consider all relevant evidence as you remember 1it.
Whether, PFC Jarvis Pilago, who testified as a witness
in this case, was an accomplice is a question for you
to decide.?®

In c¢losing argument, trial defense counsel spoke
extensgsively about PFC Pilago and his testimony. He repeatedly
reminded the panel about PFC Pilago’s story that the initial
sexual contact between appellant and DD was consensual, an
opinion which no witness other than PFC Pilago offered.®
Defense counsel also reminded the panel that PFC Pilago
contradicted the testimony of DD on several points.? To deflect
those portions cof PFC Pilago’s testimony that harmed appellant’s
case, the defense counsel reminded the panel that it should
discount portions of PFC Pilago’s testimony because, in that
testimony, PFC Pilagc was simply seeking to please the
government in an effort to obtain clemency.46
He [the military judge} said, 1in essence, be wary cf
accomplice testimony because of the benefits that
someone may receive from them; the benefits of
immunity; and the benefits of potentially receiving
some sort of clemency from the Commanding General in
his own case. I am not asking the panel to do
something unreasonable. So, what I'11 tell you is
that Jarvis Pilago testified to a lot of different

things. 1I'm asking vou to consider the evidence that
he gave to the government is the evidence that is

43

R. at 449.
“ R. at 460, 466.
5 R. at 467-68.
1% R. at 467.



going to help him with his clemency. It’s the
evidence that helped the government 47

Trial defense counsel repeated: “PFC Pilage wants to make
sure his testimony is done official to the government, to

.7*®  Appellant’s counsel then

get the clemency
reiterated the helpful testimony that PFC Pilago provided

for the defense.®® After that, the defense again argued to
the panel: “PFC Pilagc told you what he had te tell you to

#°0  The panel found appellant not guilty

get his clemency.
of aggravated sexual assault but convicted him of forcible

rape and adultery.51

d. Post-Trial Article 39(a) Session

After learning about the specific agreement between PFC
Pilago and the SJA, trial defense counsel raised the matter in
appellant’s post-trial submission to the convening authority.52
On 5 January 2011, the military judge held a pest-trial Article
39(a) session authorized by the Convening Authority.53 The
purpose of the Article 39(a) session was to address the
prosecution’s failure to notify appellant, prior to PFC Pilago

testifying, that PFC Pilago had entered into an agreement with

47
48
49
50

at 467.
at 468.

at 469.

. at 470.

°1 JA at 232-33.

°2 JA at 236-37.

° JA at 249, 254-343,

e~ e iiles oo

10



the SJA.°* Specifically, the convening authcrity crdered the

post-trial hearing to determine:

a. What agreement existed Dbetween

government and PFC Pilago (and

defense counsel) concerning his testimony as
a government witness at U.S. v. Ccleman;

b. When did SPC Coleman (and or his defense
counsel) become aware of this agreement;

C. Any issues deemed relevant
military judge.55

At the conclusion of the hearing, trial defense counsel moved
for a mistrial based upon the government’s failure to disclose.”
In support of his motion, trial defense counsel stated that if

he knew about the agreement he would have impeached PFC Pilago

3

by asking him: “Isn’t it true that your testimony today is being

given in exchange for a recommendation from the [Staff Judge

Advocate] for 12 months off of your sentence?””’

e. The Military Judge’s Findings of Fact and Conclusions of

Law.

On 31 January 2011, the military judge issued written

findings cf fact and conclusions of law,>®

found that PFC Pilago had an oral agreement with the SJA to

recommend to the convening authcority to reduce his sentence to

* JA at 249.

55 JA at 249, 256.

"6 JA at 351-32; 326-27.
°7 JA at 335-~36.

58 JA at 240.

11

The military judge



confinement by 12 months in exchange for his testimony.59
Neither the trial cocunsel, assistant trial counsel, nor the SJA
explicitly disclosed the agreement to the defense before PEC
Pilago took the stand.®

Specifically, the military judge found trizl counsel told
trial defense counsel that there was nc immunity agreement but
that “negotiations had kind of been reached,” before PFC Pilago
took the stand.® The military judge further found that trial

w

~counsel told trial defense counsel that the government “was

leaning heavily to actually calling [PFC Pilago], and that he
was available to testify.”®

After the agreement with the SJA was reached, assistanp
trial counsel saw trial defense counsel interviewing PFC

* Once trial defense counsel finished interviewing PFC

Pilago.6
Pilago, assistant trial counsel proceeded to interview PFC
Pilago. Assistant trial counsel was “fairly certain” that trial

defense counsel knew about the clemency agreement. However, the

military judge found that the defense did ncot learn about PEFC

P JA at 242.

60 JA at 242-43. At the post-trial Article 39(a) session,
appellant declined to waive the attorney-client privilege or
permit his counsel to testify regarding their knowledge of the
clemency agreement. JA at 243.

L JA at 242.

2 JA at 242.

& JA at 242.

12



Pilago’s specific agreement until the conclusion of appellant’s
court-martial.®

The military judge concluded that the clemency agreement
should have been disclosed to appellant,® but that any error was
harmless beyond & reasonable doubt . ©® Among other things, the
military judge determined that PFC Pilago “provided substantial
value to the defense and enabled the defense as an adopted
witness to present evidence that consensual sexual acts took
place between Mrs. [DD], BFC Pilagol,] and [appellant].”m

The military judge also found that defense counsel could
have inguired further once he knew that there had been
negotiations between the government and PFC Pilago and that PFC
Pilago was in fact going to testify.®® The military judge found
“defense counsel’s failure to inquire further To be evidence of
the defense counsel’s tactical decision to employ a different
strategy than to directly impeach PFC Pilago with his conviction
and clemency. Instead, defense counsel chose to get the

valuable testimony he could from PFC Pilago, and, after

* JA at 242.

© Jn at 243.

€ JA at 244. (“The government has sustained its burden to
establish beyond a reasonable doubt that the error . . . was
harmless beyond & reasonable doubt.”).

7 JA at 243. '

% Jn at 244.

13



instructions on credibility and accomplice testimony, wait for
argument to play the clemency card.”®
The military judge concluded:

Here, the defense counsel was very much
aware at the time of his cross examination,
the PFC Pilago was a recently convicted co-
actor o¢f SPC Coleman with c¢lemency as a
substantial motivation for him to testify
favorably for the government. Clearly the
defense carefully considered the potential
damage tThat could result from exposing PFC
Pilago's conviction to the panel bkased upon
their motion in limine to prohibit the
government from providing the panel evidence
cf the conviction while reserving the right
tc use the conviction as impeachment on
cross examination.’®

The military judge continued:

It’"s alse significant, in assessing the
potential harm to the defense resulting from
the nondisclosure, that defense counsel
chose not to impeach PFC Pilago with his
conviction. Rather, as a matter of tactics,
defense counsel chose to adopt FFC Pillago as
a defense witness and thereby place before
the panel testimony about consensual sexual
acts that allegedly preceded the events he
testified occurred in Mrs. [D.D."s] bedroom.
Moreover, defense ccunsel also chose not to
confront PFC Pilago on testimony he provided
that was damaging related to the
nonconsensual sexual contact alliegations.
Instead, he elicited testimony from PFC
Pilago that tended to show that Mrs. [D.D.]
was not substantially incapacitated at the
time she entered her bedroom with PFC Pilago
and SPC Coleman. Certainly, the facts of
the casgse reflect the value of employing this
tactic in an effort to effectively deal with

€9 JA at 244.
0 Tn at 242.

14



PFC Pilago. Particularly when one considers
the prior consistent statement that PEC
Pilago provided <CID ocon 29 July 2009,
approximately 3 days after the alleged
assaults.’

Because he found that any error was harmless, the military

judge held that no mistrial was warranted and, therefore, denied

appellant’s motion for a mistrial.’?

Standard of Review

An appellate court will not reverse a military judge’s
denial of a motion for mistrial absent clear evidence of an
abuse of discretion.’”” A military judge abuses his discretion
when his “findings of fact are clearly erroneous, the court’s
decision is influenced by an erroneous view of the law, or the
military judge’s decision on the issue at hand is outside the
range of choices reascnably arising from the applicable facts
and the law.”’

Issues relating tc nondisclosure of favorable evidence are
reviewed de novo.’® When the government does not disclose

favorable evidence in response to a specific discovery request,

T JA at 242.

2 JA at 242.

3 United States v. Behenna, 70 M.J. 521, 529 (C.A.A.F. 2011)
(citing United States v. Ashby, 68 M.J. 108, 122 (C.A.A.F.
2009)) .

" United States v. Webb, 66 M.J. 89, 93 (C.A.A.F. 2008).

'* United States v. Trigueros, 69 M.J. 604, 609 (Army Ct. Crim.
App. 2010) {citing United States v. Eshalomi, 23 M.J. 12, 21-2Z
{C.M.A. 1986)).

15



the government bears the higher burden of proving that the

nondisclosure was harmless beyond a reasonable doubt .’

Arggﬂent

a. The Government’s Duty to Disclose Favorable Evidence.

The Due Process Clause of the Fifth Amendment guarantees
that “criminal defendants be afforded a meaningful opportunity

#’"  In Brady v. Maryland, the

Lo present a complete defense.
Supreme Court held that due process requires the prosecution to
disclose to the defense “evidence favorabkle to an accused
where the evidence 1s material either to gullt or to
punishment.”’® “ravcorable evidence” includes evidence in the
government’s possession that could be used to impeach
prosecution witnesses.’’

The right of an accused to obtain favorable evidence is
codified within Article 46, UCMJ.®® Article 46 states that,
“defense counsel . . . shall have equal opportunity.to obtain

witnesses and other evidence in accordance with such regulations

as the President may direct.”®’ The President has implemented

% Id. (citing Webb 66 M.J. at 92; United States v. Roberts, 59
M.J. 323, 327 (C.A.A.F. 2004)).

" United States v. Mahoney, 58 M.J. 346, 349 (C.A.A.F. 2003)
(citing California v. Trombetta, 467 U.S. 479, 485 (1984)).

'® Brady v. Maryland, 373 U.S. 83, 87 (1963).

" United States v. Bagley, 473 U.S. 667, 676 {1985); Giglio v.
United States, 405 U.S. 150, 154 (1972).

89 10 U.s.C. § 846 (2008).

81 1d.

i6



Rule for Courts-Martial [R.C.M.] 701 to regulate discovery
practice in military courts-martial.®® Upon request from the
defense counsel, the government must disclose “Evidence

favorable to the defense.”?3

This includes any evidence which
reasonably tends to: “(A) Negate the guilt of the accused of an
offense Ccharged; (B) Reduce the degree of guilt of the accused
of an offense charged; or (C) Reduce the punishment.”84
Other portions of the Rules for Court-Martial and the

Military Rules of Evidence address the government’s requirement
to disclose certain matter5585 Somewhat related to these facts,
when a prosecution witness has been granted leniency in exchange
for testimony, the grant must be reduced to writing and served
on the accused prior to arraignment or within a reasonable time

8 The Rule does not address

before the witnesg testifies.
promises to recommend clemency that are not reduced to writing.
In any case, a promise for clemency must be disclosed when
specifically reguested by the cther party.87

To demonstrate a viclation of Brady, three conditions must

exist: (1) the prosscution suppressed evidence; (2) the evidence

was favorable to the defense (either because it was exculpatory

82 ynited States v. Roberts, 59 M.J. 323, 325 (C.A.A.F. 2004).
83 Rule for Courts-Martial [hereinafter] 701{(a) (6).

80 R.C.M. 701(a) (6) {A)-(B).

¥ R.C.M. 701(a)(6) discussion.

86 Military Rule of Evidence [hereinafter Mil. R. Evid]

301 (c) (2.

87 Roberts, 59 M.J. at 327.

17



or impeaching); and (3) the evidence was material to guilt or
punishment.88 Impeachment evidence 1is “material” to guilt or
punishment if there is a reasonable probability that, had the
evidence been disclosed the result of the proceeding would have
been different.® Given the broad nature of discovery in
military courts-martial, when an appellant demonstrates that the
government failed to disclose discoverable evidence in response
to a specific request, “materiality” is presumed and the
appellant will be entitled to relief unless the Government can

show that nondisclosure was harmless beyond a reasonable doubt.®®

b. The nondisclosure of the agreement was harmless beyond a
reasonable doubt because utilizing the agreement as
impeachment would not have resulted in a reasonable
probability of different result.

There is no dispute that the government had an obligation
to notify appellant abcut the SJA’s clemency agreement to PFC
Pilago. A promise of clemency is potential evidence of bias or
motive to misrepresent that must be disclosed by the.government
upon reguest by the defense counsel.’ However, appellant’s
claim fails because the undisclosed evidence was not “material”

in such a way to have reasonably affected the cutcome at trial.

8 Banks v. Dretke, 540 U.S. 668, 691 (2004}); Strickler v.
Greene, 527 U.S8. 263, 281-82 (1999); Brady, 373 U.S. at 87.

8 Webb, 66 M.J. at 92 (citing Bagley, 473 U.S. at 667}; United
States v. Santos, 59 M.J. 317, 321 (C.A.A.F. 2004).

°0 Roberts, 59 M.J. at 327 (citing United States v. Hart, 29 M.J.
407, 410 (C.M.A. 1990)).

' Mil. R. Evid 608(c); Roberts, 59 M.J. at 327.
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Evidence is “material” for purposes of Brady when “the
favorable evidence could reasonably taken to put the whole case
in such a different light as toc undermine confidénce in the
verdict.”*® In other words, materiality is established “when
there 1s a reasonable probability that, had the evidence bkeen
disclosed, the result of the proceeding would haﬁe been
different.”®® Even if “the government impermissibly withholds
exculpatory evidence, a Brady violation does not arise unless
the undisclosed evidence was material.”’® As the Supreme Court
has stated with respect to the materiality requirement: “there
is never a real ‘Brady violation’ unless the nondisclosure was
so serious that there is a reasonable prcbabkility that the
suppressed evidence would have produced a different verdict.”®

“Where substantial evidence of guilt entirely unrelated to
the withheld impeachmént evidence exists, it will be more
difficult to argue that there is a reasonable probability that
the withheld evidence, if disclosed, would have resulted in a

different verdict.”’® The Supreme Court has aptly noted that

% Kyles v. Whitney, 514 U.S. 419, 435 (1995).

2 cCone v. Bell, 556 U.S. 449, 469-70 (2009). See also
Pennsylvania v. Ritchie, 480 U.S. 39, 57 (19887); United States
v. Webb, 66 M.J. 89, 92 (C.A.A.F. 2008).

® United States v. Watson, 31 M.J. 49, 54 {C.M.A. 1990).

* Stickler v. Green, 527 U.S. 263, 281-82 (1999).

% United States v. Orena, 145 F.3d 551, 558 (2d Cir. 1998)
(citing United States v. Zagari, 111 F.3d 307, 321 (2d Cir.
1997) (concluding that impeachment evidence regarding government
witness was immaterial where testimony was corrcoborated by
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“"{t]lhe mere possibility that an item of undisclosed information
might have helped the defense, or might have affected the
outcome of the trial, does not establish ‘materiality’ in the

97

constitutional sense. “New evidence that is merely impeaching

1.7%®  Evidence “which

will not ordinarily justify a new tria
merely discredits a government witness and dces nct directly
contradict the government's case ordinarily deoes not dustify the
grant of a new trial.”??

Here, appellant asserts that the trial counsel’s fallure to
disclose the agreement prevented defense counsel from impeaching
PFC Pilago about his motive to fabricate in order to secure a
twelve-month reduction in his sentence. Specifically, appellant
asserts that the disclosure of the agreement to the panel would

° In

have positively influenced the panel’s deliberations.?’
light ¢f the government’s burden, appellant has nonetheless

failed to demonstrate how impeaching PFC Pilago about the SJA's

promise would have affected the outcome at trial.

independent evidence). See alsc United States v. Payne, 63 F.3d
1200, 1210-11 ({2d Cir. 1995).

°" United States v. Agurs, 427 U.S. 97, 109-110 (1976).

® pnited States v. Reyes, 49 F.3d 63, 68 (2d Cir. 1995);
Mesarosh v. United States, 352 U.S. 1, 9 (195%6) (“new evidence
which is ‘merely cumulative or impeaching’ is not, according to
the coften~repeated statement of the courts, an adequate basis
for the grant of a new trial”).

* United States v. Aguilar, 387 F.2d 625, 625 (2d Cir. 1967).
Lo0 Appellant’s. Br. at p. 29.
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Highlighting the agreement to the panel through impeachment
would have likely influenced the panel’s deliberatiocns - but not
in a way favorable to appellant. In this case, i1f the defense
counsel raised the spectre that PFC Pilago’s testimony was the
product of a desire to gain a promise to recommend clemency, Lhe
results would have been even more damaging for appellant.
Generally, when a witness 1s impeached during cross-examination,
the proponent of the witness may attempt to rebut, repair, or
rehabilitate the charged impeachment. Had the defense counsel
impeached PFC Pilagoc by suggesting that he recently fabricated
his account in exchange for the S3JA’s promise to recommend
clemency, the government would have been able to rebut. the
implied or express charge of recent fabrication with evidence of
PFC Pilago’s prior consistent statement about the rape of DD.
According to Military Rule of Evidence (M.R.E.) 801 (d) (1) (B}:

A statement 1is not hearsay if ... [tihe
declarant testifies at the trial or hearing
and is subiject to crogs-examination
concerning the statement, and the statement
is ... consistent with the declarant's
testimony and 1is offered to rebut an express
or implied charge against the declarant of
recent fabrication or improper influence or
motive .1
If defense counsel attempted to impeach PFC Pilago about

the promise for clemency he would have opened a dangerous door.

PEFC Pilago’s prior consistent statement would have been

01 Mi1. R. Evid. 801(d) (1) (B).
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admissible tc rebut any actual or implied charge of motive to
fabricate. A mere three days after the DD’s rape, PFC Pilago
made statement under oath to law enforcement.!’® Here PFC Pilago
stated,

Walter started to try to have sex with her
again and when he tried to put his penis in
her vagina she said stop. I stcpped because
I was about to get oral sex from her again,
so T stopped what I was doing and looked at
Walter and said, dude, and kept telling him
dude she said stop and he said keep going.103

PFC Filago’s pricr consistent statement closely comported
with his trial testimony. At trial PFC Pilago testified that DD
said “stop” and that he twice told appeilant, “Dude, she said

rr104

stop. According to PFC Pilago, appellant told him to “just

keep going.-”105
The introduction of PFC Pilago’s prior statement would have

had several devastating effects. First, it would have served to

bolster PFC Pilago’s already damaging testimony. PFC Pilago’s

statement also corroborated DD’s testimony.'"®

The panel would
have alsoc easily seen that the prior consistent statement was

not the precduct of any desire to gain clemency. OCn the

contrary, PFC Pilago;s sworn statement was made before he ever

02 77 at 16-20.
03 7A at 16.

04 JA at 128.
05 JA at 128.
106 78 at 58-59.
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spoke with anyone from the prosecution. In fact, PFC Pilago had
not even been charged at that point.

Furthermore, the government's rehabilitation would have
most likely revealed that PFC Pilago was not testifying under an
actual grant of clemency or leniency. The Staff Judge Advocate
did not have the authority to grant actual clemency to PFC

Pilago.107

Rather, the SJA verbally agreed to reccmmrend clemency
to the convening authority in exchange for PFC Pilago's truthful
testimony. PFC Pilago, having nothing but a verbal assurance,
took the SJA at his word. If the convening authority did not
concur with the Staff Judge Advccate's recommendation, PFC
Pilago would have been sadly out of luck. The government could
have argued that PFC Pilagce was not guaranteed any kind of
leniency in exchange for his testimony. Altogether, this would
have made PFC Pilago's testimony more truthful in the eyes of
the members because he had no motive to gain clemency when he
spoke with law enforcement.

Perhaps the most damaging consequence of copening the decor
to PFC Pilago's prior statement is the resulting instruction
that the military judge would have been required to provide.
“When a party seeks to impeach a witness on the ground of recent

fabrication, improper influence or motive, and evidence of prior

statement consistent with the witness’s trial testimony is

107 ga at 302-03.
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offered in rebuttal” the military judge must give the

108 pccording to the

instruction on pricr consistent statements.
standard instruction, a prior consistent statement may be
considered for its tendency te refute the charge cof improper

0% Even worse yet for appellant, the pricor consistent

motive.?!
statement could have been considered as substantive evidence for
the truth of the matter asserted.?!®

In sum, the impeachment cf PFC Pilago would not have
yielded appellant any better result at trial. Any such
impeachment would have in turn led to a square rebuttal to the
chérge of improper motive. The impeachment of PFC Pilago could
have only led to the introduction c¢f his prior consistent
statement coming in which would have made the conviction more -
not less - likely.

c. Upon impeachment, PFC Pilago’s prior consistent
statement would have been admissible.

Appellant counters that PFC Pilago’s statement would not
have been admitied because PFC Pililago had a motive to fabricate
when he initially spoke with law enforcement. In particular,
appellant asserts that PFC Pilago had motive to make appellant

appear more culpable from the beginning therefore, PFC Pilago’s

08 Dep’t f Army, Pam. 27-9, Legal Services: Military Judge’s
Benchbook [hereinafter Benchbook], para. 7-11-2, (1 Jan. 2010).
109 14,

110 14,
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pricr statement would not have been admitted as substantive
evidence. Appellant’s argument is based upon a flawed premise.
In order to admit a prior consistent statement only two
requirements must be met: first, there must be an explicit or
implicit charge of recent fabrication; and secend, the prior

statement must have been made before the charged motive to

1

fabricate.' When there are multiple motives to fabricate or

multiple improper influences, the pricr statement need not

precede any and all such motives or inferences, but only the one

112 As stated by this court:

it is offered to rebut.
The focus of Mil.R.Ewvid. 801 (d) (1) (B},
however, 1s not when or even if a recent
fabrication, improper influence, or improper
motive occurred. The rule is concerned with
rebutting the “express or implied charge,”
i.e., accusation by a party opponent, that
some such impropriety occurred. {Emphasis
added.) ©ften, the wvery fact of improper
motive, etc., will be vigorously disputed,
much less ascertainabkle as to precise moment
of origination. Thus, the point in time to
be ascertained for purpcses of rebuttal is
the fair implication of the charge, noct the
arguable underlying event.'?

Contrary to appellant’s argument, despite PEC Pilago’s
supposed continuing motive to fabricate, M.R.E. 801{(d) (1) (B)

would have permitted the government to squarely rebut the

Ml Mil. R. Evid. 801(d) (1) (B); United States v. Roach, 164 F.3d
403, 411 (8th Cir., 1998). See also Tome v. United States, 513
U.s. 150, 158 (1995).

12 United States v. Allison, 49 M.J. 54, 57 {(C.A.A.F. 1998)
(citing United States v. Morgan, 31 M.J. 43, 46 (C.M.A. 1990).
3 United States v. Faison, 49 M.J. 59, 61-62 (C.A.A.F. 1998).
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distinct charge that PFC Pilago testified falsely in exchange
for possible clemency.

Appellant’s interpretation of M.R.E. 801l (d) (1) (B)
effectively swallows the rule in respect to statements made to
law enforcement officers. In cases where a suspect makes a
statement to law enforcement during apprehension or upon
investigation, it will invariably take place before any bargain
for clemency, immunity, or leniency is reached. Appellant’s
would-be rule eviscerates any distincticn between such

* Such a result is contrary to both this court’s

statements.!!
precedence and the general understanding of the rule.
Appellant’s dispute with the military judge’s findings of
fact and conclusions of law cannot overcome the straightforward
and common sense application of the Military Rules of Evidence.
If trial defense counsel impeached PFC Pilago about the
agreement, then the government wculd have introduced the prior
consistent statement in rebuttal. The introduction of the prior

consistent statement would only have hurt appelilant’s case

further.

d. Other factors in assessing harmlessness.

Whether the nondisclosure was harmless would also ssem to

require inquiry into what trial defense counsel knew about the

14 cf. United States v. Henderson, 717 F.2d 135, 138-39 (4th
Cir. 1983).
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agreement beforehand. The military Jjudge’s conclusion that
defense counsel fully realized he was one question away from
learning about the clemency agreement is not clearly erroneous
in light of the totality of the circumstances. Other facts not
included in the military Jjudge’s findings show that defense
counsel had a firm hint that PFC Pilago and the SJA were coming
to an agreement.

During the post-trial session, trial counsel testified that
she could not recall whether she told appellant’s attorneys the
specifics of the agreement but she did seem to recall telling
trial defense counsel that they were in negotiations with PFC
Pilago and that the government was heaviiy cbnsidering calling

115

him as a witness for the prosecution. Specifically, the

trial counsel stated:

I had discussicns with [appellant’s] defense

team. I don't remember if I specifically
gave them details of the agreement. I do
remember discussing that there were
negotiations going on at cne point, and we
were leooking for some sort of agreement. T
just don’t remember if 1 ever gave them the
specifics.t®

In her affidavit, the trial counsel again noted that she at
least informed appellant’s counsel that “the government was in

negotiaticns with PFC Pilagce and his attorney and was most

5 JA at 276.
e JA at 287.
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likely going to agree to recommend some form of clemency as an
incentive to have PFC Pilago testify at US v. Coleman.”''’ She
continued:

I also believe that PFC Pilago’'s defense
counsel . . . dinformed [appellant’s trial
defense counsel] that PFC Pilage would
testify at US v. Ccoleman in return for a 12
month recommendation on clemency from the
Fert Lecnard Weood S3SJA, COL Steven Walburn.
I alsc recall that [appellant’s trial
defense c¢ounsel] had access to PFC Pilago
pricr to his testimony at US wv. Coleman—in
fact, prior to the government having access
to PFC Pilago.''®

After the agreement between PFC Pilago and the Staff Judge
Advocate was reached, the assistant trial counsel sought to

9

interview PFC Pilago.'® When the assistant trial counsel

arrived, he found PFC Pilago being interviewed by trial defense

counsel . **°

After trial defense counsel finished his interview,
assistant trial counsel proceeded to interview PFC Pilago in
preparation for appellant’s court-martial.**' The assistant
trial counsel was under the impressicn that trial defense
counsel already knew about the oral agreement.'?? While it is

admittedly troubling that assistant trial counsel responded,

“No, there’s nothing in writing,” to trial defense counsel’s

117 ga at 250.
118 g8 at 250.
1% Ja at 242
120 g at 242,
21 A at 242.
122 g at 242,
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inguiry, 123 there is little doubt that trial defense counsel
could have asked for a recess and further question PFC Pilago
about the status of negotiations.

In light of these facts, trial defense counsel had some
knowledge that a clemency agreement between PFC Pillago and the
SJA was imminent or afoot. Appellant clearly knew that the
prior consistent statement existed!?® and that the government and

125 1t is hard to see how

PFC Pilagq were nearing an agreement.
the nondisclesure is anything but harmless when appellant’s
“attorney either knew, or should have known, of the essential
facts permitting him to take advantage of that evidence.”'?®
Accordingly, trial defense counsel could have exercised
reascnable diligence by taking a recess and asking PFC Pilage

27 ynder these

himself about any clemency agreement.
circumstances, a trial defense counsel cannct sit on his hands
when he knows an agreement likely exists and then play “gotcha”
litigation with the government. Thus, the failure to inform

defense counsel of that which he was already aware is a harmless

error beyond a reasonable doubt.

123 A at 242

124 pefense FExhibit F for Identification is a copy of PFC
Pilago’s prior consistent statement.

125 JA at 244.

28 carter v. Bell, 218 F.3d 581, 601 (6th Cir. 2000).

27 ¢f. United States v. Behenna, 70 M.J. 521, 528-29 (C.A.A.F.
2011) (noting that defense, when faced with clear indications of
favorable evidence, should exercise due diligence).
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Furthermore, appellant’s choice of tactics permitted him to
simultanecusly argue that some of PFC Pilagoe’s testimony (i.e.,
about the consensual sex and DD’s capacity te consent) was
truthful while other parts (i.e., that DD teld appellant to
“stop”) were false. In walking this fine line, the terms of the
clemency agreement would have been of little help.

Given defense counéel’s clear ¥Xnowledge of PFC Pilage’s prior
consistent statement, trial defense counsel wisely made a
strategic decision not to overreach on this score. Accordingly,
even if they did not know about PIFC Pilago’s clemency agreement,
this would not have strengthened their hand in light of PFC
Pilago’s prior consistent statement to law enfercement, and
appellant’s desire for the panel to believe at least some of PEC
Pilago’s testimony. Most importantly, trial defense counsel’s
tactic allowed the defense to deftly navigate away from the
introduction of PFC Pilago’s prior consistent statement and its
accompanying instruction.

Finally, PFC Pilago’s testimony was not essential to the
verdict. There was other substantial evidence of appellant's
guilt. DD was the key government witness who gave the panel her
firsthand account of appellant raping her. While PFC Pilago
confirmed the testimony of DD that she told appellant to stop
raping her, the panel waé free to find this fact to be true from

DD’s testimony alone. Also, the evidence of DD's injuries and
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pain were entirely unrelated to PFC Pilago's supposed motive to

fabricate. '8

PFC Pilago’s testimony, while valuable, was merely
icing on the proverbkial cake. Had PFC Pilago never testified,
it is still likely that the panel wculd have found appellant
guillty of raping DD. In light of the other substantial evidence
of appellant’s guilt, any failure to provide impeachment
evidence regarding such an ancillary witness was harmless.

In light of the foregoing, the government’s failure to
disclose the clemency agreement was harmless beycend a reasconable
doubt. PFC Pilago’s testimony was not crucial to the
prosecution’s case. Trial defense counsel’s knowledge of the
impending agreement, coupled with his tactical decision not to
fully impeach PFC Pilago, actually benefited his client. It
kept closed a very dangerous door. Therefore, there is no

reascnable probability that impeaching PFC Pilago would have

resulted in a different outcome.

128 gn at 166-67; 193-94.
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Conclusion

Wherefore, the Government respectfully requests this

Honorable Court affirm the decision of the Army Court of

Criminal Appeals.
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