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| ssues G ant ed
| .

UNDER UNI TED STATES V. PRATHER, IS IT
LEGALLY PCSSIBLE FOR THE PROSECUTION TO
D SPROVE AN AFFI RVATI VE DEFENSE BEYOND A
REASONABLE DOUBT ONCE THE M LI TARY JUDGE HAS
DETERM NED THAT THE DEFENSE HAS BEEN PROVED
BY A PREPONDERANCE OF THE EVIDENCE AND, |F
NOT, IS THE M LITARY JUDGE REQUI RED TO ENTER
A FINDI NG IN SUCH A CASE UNDER RCM 9177

WHETHER THE NAVY-MARINE CORPS COURT OF
CRIM NAL APPEALS ERRED IN FIND NG THE
EVI DENCE  FACTUALLY  SUFFICIENT BEYOND A
REASONABLE DOUBT TO SUSTAIN APPELLANT' S
CONVI CTI ON UNDER SPECI FI CATION 2 BECAUSE I N
DONG SO IT (1) VICLATED THE PRATHER LEGAL-
| MPCSSI BI LI TY PRI NCI PLE AND (2)
| MPERM SSI BLY FOUND AS FACTS ALLEGATI ONS
THAT HE WAS FOUND NOI' @ILTY OF IN
SPECI FI CATI ON 1.

L1l

VWHETHER THE M LI TARY JUDGE COW TTED

PREJUDI Cl AL ERROR BY REQUI RING THE DEFENSE

TO PRESENT EVIDENCE ON THE DEFENSE OF

CONSENT AT AN ARTICLE 39(A) SESSION PRIOR TO

TRI AL.

Statenent of Statutory Jurisdiction
Appel  ant’ s approved sentence includes a dism ssal and nore

t han one year of confinenment. The Navy-Marine Corps Court of
Crimnal Appeals had jurisdiction pursuant to Article 66(b),
Uni form Code of Mlitary Justice (UCMJ), 10 U S.C. § 866(b)
(2006). Appellant filed a tinely petition for grant of review

with this Court. Accordingly, this Court has jurisdiction over



the granted issues under Article 67(a)(3), UCMIJ, 10 U SC. 8
867(a) (3) (2006).
Statenent of the Case

A panel of nenbers sitting as a general court-marti al
convi cted Appellant, contrary to his pleas, of aggravated sexual
contact in violation of Article 120, UCMJ, 10 U. S.C. § 920
(2006). The Menbers sentenced Appellant to two years
confinenment and a dism ssal fromthe Naval Service. The
Conveni ng Authority approved the sentence as adjudged.

Appel I ant submi tted seven assignnments of error to the | ower
court. The lower court affirmed the findings and sentence
approved by the Convening Authority, and Appellant noved for
reconsi deration based on this Court’s holding in United States
v. Prather. After the |ower court denied the notion for
reconsi deration, Appellant filed a tinely petition for grant of
review that this Court granted on August 10, 2011

Statenment of Facts

A Charged O f enses.

On May 16-17, 2008, AN hosted a graduation party at her
apartnent to celebrate her graduation from George Mason
University's Masters program (J.A 54.) Appellant al so
attended the party. (J.A 188.) AN and Appellant had a brief

sexual history, that according to AN never included intercourse,



whi ch ended roughly six years before the graduation party.
(J.A 192.)

At approxi mately 2200, after her parents went hone, AN
began to drink multiple shots of liquor. (J.A 57.) AN becane
i ntoxi cated; her cousin, Lieutenant (LT) SW USN, described her
as “the worst |’ve ever seen her in levels of intoxication.”
(J.A. 38.) An expert in forensic toxicology as well as clinical
phar macol ogy, stated that she believed AN to be in the confusion
stage of intoxication, which is characterized by signs of
di sorientation, confusion, increased pain threshold, and a | oss
of nuscle coordination. (J.A 71.)

At approxi mately m dni ght, AN becane intoxicated to the
poi nt that she had to be hel ped to her bedroom (J.A 39.) Two
of AN's friends put her in her bed fully clothed, where she
remai ned until the followng norning. (J.A 58.) After AN had
been placed in bed, sone of her friends cane by to say goodbye
and described AN as being “mldly responsive.” (J.A 52.)

At sonme point after AN had been put in her bed, Appellant,
AN s brother, AN s roommate, and a friend of AN s, had gone to
bed in the living roomof AN s apartnent. (J.A 189.) At
approxi mately 0400 Appellant left the Iiving roomand went to
AN s bedroom (J.A 189.)

AN, who had been put in bed fully clothed, woke up w t hout

any clothes on, next to Appellant. (J.A 58.) AN quickly put



cl ot hes on and went back to bed. (J.A 59.) After getting back
in bed, AN renmenbered that Appellant entered the roomafter she
had been put in bed by her friends. (J.A 60.) She renenbered
that Appellant digitally penetrated her vagina with his finger,
and tried to insert his penis in her vagina. (J.A 60.) AN

al so renenbered after waking up that norning, Appellant
mast ur bati ng and ej acul ating on her stomach. (J.A. 60.)

Wil e AN continued to renenber these events in the norning,
Appel | ant began to masturbate next to AN. (J.A 62.) After
mast ur bati ng, Appellant got out of bed and lay on the floor of
AN s bedroom (J.A 62.) Appellant then asked AN. “Are you on
the pill?” (J.A 62.) Wen AN asked: “[w] hy?” Appell ant
responded: “[c]ause we didn’t use a condomlast night.” AN had
no recol l ection of having sexual intercourse with the Appellant
or any other activity that would require Appellant to question
if she was on the pill. (J.A 62.)

On the Monday followi ng the sexual encounter, AN sent
Appel  ant an e-mail expressing how she was unconfortable with
what happened on the norning after her party. (J.A 93.) 1In an
e-mail sent on the Tuesday followi ng the party, AN stated that
she had fingerprint sized bruises on her thighs and that
“sonet hing outside of nmy control and certainly outside of ny
approval took place.” (J.A 91.) Appel I ant responded: “I1 feel

like I deserve to kill nyself.” (J.A 89.)



Around a nonth | ater, AN discussed what happened wth her
brother, JN. (J.A 62.) JN contacted Appellant and questi oned
hi mregarding the encounter. (J.A 190.) Appellant told JN he
raped AN and stated: “if you want to neet sonewhere” and “bash
my head in 1 will let you do that.” (J.A 190.) Appellant
| ater text nmessaged JN and stated that he talked with his
“superiors” about the situation and that he was willing to go
prison if he had to. (J.A 191.)

B. Motion to Disnmiss at trial and severance of the
duplicitous specification.

The sole Specification in this case all eged:

In that [Appellant], US. Marine Corps, on active

duty, did, at or near Fairfax, Virginia, on or about

17 May 2008, engage in a sexual act, to wit: using his

penis to penetrate the vagina of [AN, who was

substantially incapacitated or substantially incapable

of declining participation in the sexual act.

Based on this Specification, Appellant noved the trial
court to “require the Governnent to el ect anbng the two
alternative theories of crimnal liability alleged in the
Specification.” (J.A 195.) Guvilian Defense Counsel, w thout
citing any case |law, asked the trial court to dism ss one of the
two theories of guilt. (J.A 178-79.) LtCol Robinson, the
Mlitary Judge presiding over the trial, denied the notion.
(J. A 200.)

After the case was continued, Civilian Defense Counsel

asked the new MIlitary Judge to reconsider Judge Robinson’s



ruling. (J.A 17.) The Governnent argued that the original
Mlitary Judge’ s ruling was correct that no di sm ssal was
required, and that even if the MIlitary Judge believed the
defense argunent had nerit, the only proper renedy was not
di sm ssal, but severance of the duplicitous specification.
(J.A 17.)

The Mlitary Judge “declined to upset Judge Robinson’s
ruling” that the Governnent would not be forced to dismss one
of the two theories plead in the alternative. (J.A 183.) He
then inforned the Defense that he would give an instruction to
the Menbers that they could choose one or the ot her—

i ncapacitated or incapable. (J.A 184.) The MIlitary Judge
al so inforned the Defense that they could choose either one
specification with an instruction, or the Defense could force
the Governnment to sever the specification because he believed
the specification was duplicitous. (J.A 23-24.)

The Defense elected the latter: “we request that the
specification be severed to two separate specifications,
alleging the two different theories.” (J.A 25.) The Mlitary
Judge | ater determ ned that he would instruct the Menbers that
t hey coul d convict on neither Specification or either

Speci fication, but not both. (J.A 187.)



C. Article 39(a) hearing on the affirmative defense of
consent .

Appel l ant elected trial by a panel of nenbers. (J.A 15,

R 113.) Later, during an Article 39(a) session, the Mlitary
Judge recogni zed the unique structure of affirmative defenses
under the new Article 120(t)(16). (J.A 26.) The Mlitary
Judge stated that he interpreted the new statute to “place[] a
burden” on the defense to “show prove by preponderance of the
evidence that an affirmative defense exists.” (J.A 26.) His
interpretation continued: “if [the defense] does reach that
burden, then it’s beyond a reasonabl e doubt for the [{J overnnent
to show that such does not exist.” (J.A 26.)

Consistent with his interpretation, the Mlitary Judge
consi dered whether the initial burden, by a preponderance of the
evi dence, was solely a factual matter, or instead a m xed matter
of facts and law. (J.A 27.) The MIlitary Judge determ ned
that whether an affirmative defense exists is “a question of
m xed facts and law,” and invited the Defense, outside the
presence of the Menbers, to “show by a preponderance of the
evi dence the existence what [sic] they believe is consent in
this case.” (J.A 27.)

The Mlitary Judge inforned the parties that this procedure

was necessary to ensure “no confusion with the Menbers as to



what burden of proof is where and how.” (J.A 27-28.) Guvilian
Def ense Counsel objected:

| object to you placing the burden on the defense. I

object to the procedure; in that, it’s contrary to the

Benchbook . . . And | object to the characterization as

it’s a mxed question of law and fact. I think we

don’t know what it is because the Court of Appeals for
the Armed Forces hasn’t told us yet.
(J.A. 28.) The Mlitary Judge noted the objection, and asked
t he Def ense whet her they had “evidence to present on this issue
with regards to establishing an affirmative defense?” (J.A
28.)

G vilian Defense Counsel then presented the foll ow ng
“evidence”: (1) Appellant’s statenment to NCIS drafted with the
assi stance of counsel, which had been filed as an attachnent to
the MI. R Evid. 412 notion; and (2) a verbatimtranscript of
the cross-exam nation of the victimduring the Article 32, UCMI,
hearing held in this case. (J.A 29; J.A 117, 199.) The MI.
R Evid. 412 issues in this case had been the subject of a prior
di scussion where the MIlitary Judge noted: “Now | don’t know
whet her [Appellant’s declaration to NCIS] is going to be
attenpted to be entered into evidence.” (J.A 181.) Guvilian
Def ense Counsel responded: “I don’t think | can admt it, but
|’mcertainly entitled to | et the Menbers know, through the

Government’s NCI'S witnesses, that ny client nmade that

statenent.” (J.A 182.)



The Mlitary Judge agreed with the Defense that as Mlitary
Judge he coul d consider hearsay “under [MI. R Evid.] 101,” *at
this stage.” (J.A 30.) The Government then informed the Judge
that they planned on calling the Victimto testify at the
hearing. (J.A 32-33.) The MIlitary Judge responded:

Once again, renenber, all we're asserting here, the
only question this court is looking at is whether or
not there has been enough evidence for this court to
establish, by preponderance of the evidence, whether
or not I'"'m going to allow—essentially, nake a [sic]
instruction with regards to consent, mstake of fact
as to consent.

The factual issues, obviously, gentlenen, you know
don’'t belong to ne. It belong [sic] to those nenbers
that we finally seat, when and if we do that.?!

(J.A 33.)

The Governnent decided for that stage of the proceedings to
submt docunentary evidence, but to not call the Victimto
testify: “we’re going to ask you to rely on the exhibits that’s
[sic] been submtted for your consideration.” (J.A 34.) The
Mlitary Judge then stated:

Al though, 1I've not read this exhibit, and I wll read

it, | am convinced based wupon the docunentation

provi ded by both sides, that the defense has net their
burden with regards to asserting the affirmative
defense of consent; and for that matter, m stake of
fact as to consent based upon, nerely what |’ve seen

thus far. | suspect that the information contained in
t hose docunents will also conme forth during the case

! Here, the Mlitary Judge references Appellant’s notion to set
asi de the nenber selection, a matter that had not yet been ruled
on. Appellant did not appeal the |ower court’s ruling on this

i ssue.



in chief of either side, if not both, so | feel
confortable in that.

Governnent, as | nentioned before, if you feel sone
reason that—as you do not feel that for sone reason
this instruction should be given, |I’'lIl give you |eave

to bring a notion at that point in tinme, outside the
heari ng of the menbers.

(J.A 34-35.)

During instructions on findings, the Mlitary Judge
informed the Menbers that in order to convict they nust be
convinced as to guilt “beyond a reasonabl e doubt as to each and
every element of that offense.” (J.A 77.) After discussing the
el emrents of the charged offenses and the rel evant definitions,
the Mlitary Judge instructed the Menbers that the “prosecution
has the burden to prove | ack of consent beyond a reasonabl e
doubt.” (J.A 81.) In order to convict, “you nust be convinced
beyond a reasonabl e doubt that, at the tinme of the sexual act
all eged, [AN] did not consent.” (J.A 81.) The Mlitary Judge
did not instruct the Menbers about any burden shift required by
the statute under Article 120(t)(16), or any obligation by
Appel lant to prove the affirmative defense by a preponderance of
t he evi dence or any ot her quantum of evi dence.

D. Appellant’s R.C.M 917 Motion

At the close of the Governnent’s case-in-chief, Appellant
nmoved to dism ss both Specifications under RC M 917. (J. A

74.) Cvilian Defense Counsel argued that the Governnent

10



“failed to prove that there was any penetration of [the
victims] vagina by a penis.” (J.A 74.) The Governnent then
responded by noting the following facts: (1) the accused, by his
own adm ssions, admtted to having sex with AN, (2) Appellant
told JN, the victims brother that he “raped” JN s sister; and,
(3) AN s testinony that Appellant “was trying to put his penis
inthere.” (J.A 74.) Wen the Governnment nentioned
Appel l ant’ s “adm ssions” they were referencing his question
posed to AN whether she was on the pill and reply to AN s answer
“because we didn’'t use a condomlast night.” (J.A 62.)

After hearing the Governnent’s recitation of the evidence,
the MIlitary Judge denied Appellant’s R C. M 917 notion stating:
“As long as there [sic] sonme evidence, and all reasonable
i nferences, thereto, the governnent is entitled to have this
presented to the [ Menbers] based upon their case.” (J.A 74.)

E. Evi dence i ntroduced by Appellant on the nerits.

Appel l ant’ s case in chief began by introduci ng docunentary
evi dence about Appellant’s flight status and mlitary
performance. (See Defense Ex. D.) Appellant then called two
character w tnesses, one retired Lieutenant Col onel, and one
active duty Lieutenant Colonel. (J.A 193, 194.)

Summary of Argunent
The Mlitary Judge correctly denied Appellant’s R C M 917

noti on because the Governnent presented sone evi dence, when

11



viewed in a light nost favorable to the Governnent, to satisfy
all the elenments of the offense. Appellant’s argunent that
United States v. Prather, 69 MJ. 338 (C. A A F. 2011), requires
reversal because the Mlitary Judge determ ned pre-trial and
outside the presence of the Menbers that the affirmative defense
was raised |lacks nerit. Prather nerely states that due process
is violated when nenbers are instructed, specifically in Article
120(c) cases, both that (1) to convict the Government nust prove
beyond a reasonabl e doubt that the victimwas incapacitated, and
al so (2) the accused then has a burden to prove to that sane
factfinder, by a preponderance of the evidence, that the victim
consent ed.

Here, the Menbers were instructed that the “prosecution has
the burden to prove |ack of consent beyond a reasonabl e doubt.”
Thus, the dicta discussed in Prather about the *I|egal
inmpossibility” of the Governnent proving a | ack of consent
beyond a reasonabl e doubt after the defense proved consent by a
pr eponder ance does not apply to this case because the trier of
fact was never instructed that the Defense bore any burden.

Regardi ng the second granted issue, first, Appellant
invited any purported error when he requested that the trial
court sever the arguably duplicitous specification, then all eged
on appeal that acquittal on one of the specifications required a

di smissal with prejudice based on United States v. Walters.

12



Second, Congress, not the MIlitary Judge’s Benchbook, determ nes
di fferent theories under which an accused may violate a statute;
and Article 120(c)(2) delineates two and the Menbers were free
to select which one they believed better described Appellant’s
culpability. Acquittal on one specification did not require
acquittal on the other. Finally, the Walters principle does not
apply to this case because the | ower court can be perfectly
clear what facts the Menbers believed nmet the elenments of the
offense in this case. Accordingly, unlike Walters and its
progeny, here, no anbiguity exists as to what Appellant was
convi cted of.

When Appellant, during an Article 39(a) session, relied on
two docunents that were already attached to the Record of Trial
he did not suffer material prejudice to a substantial right.
Regardl ess of whether this Court determnes that the Mlitary
Judge erred in creating a novel procedure, Appellant did not
actual ly present anything not already found in the Record, and
received a consent instruction that foreshadowed this Court’s
ruling in United States v. Medina. Thus, because Appell ant
received an instruction that required the Governnment to disprove
the victims consent beyond a reasonabl e doubt, Appell ant

suffered no prejudice.

13



Ar gunent
l.

WHETHER A DEFENSE IS “RAISED” IS A MATTER OF
LAW DETERM NED BY THE M LI TARY JUDCE. THE
M LI TARY JUDGE HERE MERELY CONCLUDED THAT
THE AFFI RVATI VE DEFENSE WAS RAI SED, AND THAT
AN | NSTRUCTION ON THE DEFENSE, PURSUANT TO
THE BENCHBOOK AND LATER ENDCORSED BY UNI TED
STATES V. MEDINA, 69 MJ. 462, 463 (C. A A F.
2011), SHOULD BE @ VEN. BECAUSE THE
I NSTRUCTI ON ACTUALLY PROVI DED TO THE FI NDER
O FACT HERE WAS HARMLESS BEYOND A
REASONABLE DOUBT UNDER VEDI NA, NO
PREJUDI Cl AL ERROR OCCURRED.

A. St andard of Revi ew.

This Court reviews the legal sufficiency of the evidence de
novo. United States v. Aiver, 70 MJ. 64, 68 (C. A AF. 2011).
Li kewi se, should this Court style Appellant’s argunment as an “as
applied” challenge to the constitutionality of Article 120, this
Court reviews Appellant’s claimde novo. United States v. Neal,
68 M J. 289, 296-97 (C.A A F. 2010) (citations onitted).

B. The MIlitary Judge’'s determ nation that the
affirmati ve defense was “rai sed” by a “preponderance
of the evidence” was an interlocutory decision
irrelevant to the nerits of Appellant’s guilt. This
interlocutory decision did not raise the “l ogical
i npossi bility” discussed in Prather where the sane
finder of fact determines both that an affirmative
defense is “proven,” and yet is permtted to
“reconvict” an appell ant.

Appel I ant argues that Prather’s ruling as to the |egal
impossibility of the “burden shift” instructions, when given to

Menbers, extends to the current situation and requires that he
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be acquitted. (Appellant’s Br. at 10.) In Prather, this Court
noted that although the issue was not before it, the “second
burden shift” is a “legal inpossibility.” “If the trier of fact
has found that the defense has proven an affirmative defense by
a preponderance of the evidence, it is legally inpossible for
the prosecution to then disprove the affirmative defense beyond
a reasonabl e doubt and there nmust be a finding of not guilty.”
Prather, 69 MJ. at 345 (enphasis added).

In menbers trials, the determ nation of guilt is not given
to mlitary judges, but solely to the nmenbers. Unlike federa
crimnal trials, mlitary |aw does not provide a nechanismfor a
trial judge to set aside a finding of guilt solely because the
verdi ct goes against the weight of the evidence. United States
v. Giffith, 27 MJ. 42, 48 (C.MA. 1988). \Wiile mlitary
judges may enter a judgnent of acquittal based on “I| egal
insufficiency,” i.e. “legal error,” this Court firmy rejected
the notion that they are a “thirteenth juror” with the power to
enter a judgnent of acquittal because they disagree with the
factual finding reached by the nenbers. Id. Credibility is
solely for the jury, and not judges, to determne. United
States v. Taylor, 464 F.2d 240, 245 (2d Cr. 1972). No case
Appel  ant cites—and the Governnent is aware of none—hol ds t hat
an interlocutory finding of a mlitary judge as to the existence

of an affirmative defense “by a preponderance of the evidence,”
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operates to usurp the factfinding province of the Menbers as to
the ultimate issues of guilt, and requires a reversal per se.

The Mlitary Judge here made it abundantly clear that his
only determ nation at the pre-trial hearing concerned whether an
instruction would be given. As such, he was acting in a
gat ekeeper capacity and reiterated that “[t]he factual issues,
obvi ously, gentlenen, you know don’t belong to ne.” (J.A 33
(enphasis added).) He was not acting in any capacity as a trier
of fact, nor would he have been authorized to do so. The trier
of fact never found that the defense had proven the affirmative
def ense by a preponderance of the evidence; thus there is no
“legal ly inpossible” situation that was of concern to this Court
in Prather.

Arguably, the Mlitary Judge erred by applying a
“preponderance of the evidence” standard to determ ne whet her
the affirmati ve defense had been raised. Odinarily,
affirmati ve defense instructions nmust be given when a mlitary
judge determ nes that the record contains “sone evidence” of the
affirmati ve defense to which the “mlitary jury may attach
credit if it so desires.” United States v. Di Paola, 67 MJ. 98,
99 (C.A A F. 2009). Irrespective, any error in this regard was
harm ess because the Mlitary Judge found that Appellant had net
t he burden and gave the instruction that the prosecution had to

prove |l ack of consent beyond a reasonabl e doubt.
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Appel  ant’ s argunment about |egal inpossibility al so
overl ooks the fact that he elected a trial by a panel of
menbers. The Menbers in this case were instructed properly and
were not required to enploy any confusing or unconstitutional
burden shifts. Wile there are certain instances where a
Mlitary Judge nust find facts, he does not have the power to
enter a judgnent of acquittal prior to the presentation of
evidence. Mlitary law vests the Mlitary Judge with the power
to enter a judgnent of acquittal under R C M 917 only when he
can do so without judging the credibility of the w tnesses.
United States v. Davis, 37 MJ. 152, 153 (C M A 1993). Thus,
his determnation in this case that AN “consented” by a
preponderance of the evidence did not enmpower himto acquit
Appel | ant .

Here, Appellant asked for, and received instructions on
consent and the m stake of fact as to consent. Prior to trial
on the merits, Appellant knew, by virtue of the pre-trial
hearing, that these instructions would be provided. This
operated to the defense’s benefit because it disregarded the
burden shift in the statute that placed a burden on the defense
and allowed themto be certain during their pre-trial
preparation and their opening statenent that consent was “in
i ssue.” Because a crimnal appeal turns on whether Appellant

shows both error and prejudice, Appellant’s argunment fails.

17



“To turn a crimnal appeal into a quest for error no nore
pronotes the ends of justice than to acquiesce in |ow standards
of crimnal prosecution.” Stewart v. United States, 366 U S. 1,
11 (1961) (Frankfurter, J., dissenting). Here, there is no
possibility that the standard enunciated by the MIlitary Judge
i npacted Appellant’s trial because he received the instructions
he asked for and the Menbers received the appropriate
i nstructions.

The Mlitary Judge’ s unique procedure, which renoved a
potentially unconstitutional burden shift fromthe Menbers’
consi deration per the procedure in Medina, allows this Court to
affirmthe conviction. |In Medina, this Court held that because
no expl anation for ignoring Congress’ statute was given, “it was
error for the mlitary judge to provide an instruction
inconsistent wwth the statute.” 1d. at 464. The crucial
di fference between Medina and Prather was that in Medina, “the
menbers were never instructed in adherence to the objectionable
statutory schene. Thus, the instructions in [Medina], unlike
those in Prather, did not reference the constitutional
infirmty.” United States v. Medina, 69 MJ. 462, 465 n.4
(C.A A F. 2011). Nonetheless, the procedure foll owed here, as
in Medina, relieved the Menbers from any confusing instructions

and was harm ess beyond a reasonabl e doubt.
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C. The standards for whether an affirmative defense has
been rai sed and whether there is insufficient evidence
to sustain a conviction under RC.M 917 are
different; the MIlitary Judge properly denied the
R CM 917 notion

Under RC.M 917, a finding of not guilty will only be
granted in the absence of sone evidence which, together with al
reasonabl e i nferences and applicabl e presunptions, could
reasonably tend to establish every essential elenment of an
of fense charged. The evidence shall be viewed in the |ight nost
favorabl e to the prosecution, wthout an evaluation of the
credibility of witnesses. R C M 917(d).

The Mlitary Judge's pre-trial determnation that the
Def ense had net the burden of denonstrating, by a preponderance
of the evidence, that the defense of consent was at issue and
woul d be instructed upon had absolutely no effect on whether the
standard under R C.M 917 had been nmet once the Governnment had
presented its evidence. Should this Court adopt Appellant’s
position, it would hold that he was entitled to an acquittal
sinply because the MIlitary Judge determ ned, as a matter of
law, that an affirmative defense instruction would be given.

And the acquittal was required even before Appellant’s choice of
forum officer nenbers, ever actually heard any testinony or
consi dered any evidence. Watever standard the MIlitary Judge
applied in this case to the pre-trial determ nation of whether a

consent instruction was required had no effect upon the Menbers’
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consideration of the evidence in the case. Thus, any error in
the MIlitary Judge’ s enunciation of the standard for whether the
affirmati ve defenses were rai sed was harnl ess beyond a
reasonabl e doubt .

.

APPELLANT | NVITED ANY ERROR THAT OCCURRED
VWHEN THE MEMBERS CONVI CTED HM OF ONE OF THE
SEVERED SPECI FI CATI ONS. ASSUM NG ARGUENDO
THAT THE |INVITED ERROR DOCTRINE DOES NOT
APPLY, WALTERS DOES NOTI' CONTROL TH' S CASE
BECAUSE THI S COURT AS WELL AS THE LOWER
COURT CAN BE PERFECTLY CLEAR WHAT ACTI ONS
LEAD TO APPELLANT" S CONVI CTI ON

A. St andard of Revi ew.

“Whet her a verdict is anbiguous and thus precludes a CCA
fromperformng a factual -sufficiency reviewis a question of
| aw revi ewed de novo.” United States v. Ross, 68 MJ. 415, 417
(C.A A F. 2010).
B. Appel lant invited any error by requesting severance of

a duplicitous Specification. Were a party invites or

provokes error at trial they may not conplain of it on
appeal .

“[A] party may not conplain on appeal of errors that he
himself invited or provoked the [lower] court . . . to commt.”
United States v. Wells, 519 U S. 482, 488 (1997). “An appellant
cannot create error and then take advantage of a situation of
his own making. United States v. Raya, 45 MJ. 251, 253
(CAAF 1996). This Court has “enpl oyed the doctrine of

invited error on numerous occasions to deny relief.” United
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States v. Resch, 65 MJ. 233, 239-240 (C.A A F. 2007) (Stucky,
J., dissenting) (citing United States v. Dinges, 55 MJ. 308,
311 (C. A A F. 2001) (holding any error in the adm ssion of
victimtestinony was invited because the victimwas called as a
def ense witness during sentencing).

Here, Appell ant asked for and received severance of a
duplicitous specification. “One specification should not allege
nmore than one offense.” R C. M 307(c)(3), Discussion (G (iv).
“The sole renedy for a duplicitous specification is severance of
the specification into two or nore specifications, each of which
al l eges a separate offense contained in the duplicitous
specification.” R C M 906(b)(5), Di scussion.

Here, the specification as initially pled in this case,
alleged in the alternative, that Appellant conmtted aggravated
sexual assault because AN was “substantially incapacitated’” or
“substantially incapable of declining participation in the
sexual act.” (J.A 8, 10; Manual, ¥ 45(b)(3)(c) (2008 ed.).)
Aggr avat ed sexual assault has two elenents. First, that the
“accused engaged in a sexual act wth another person, who is of
any age.” Manual, T 45(b)(3)(c)(i). Second, the Manual then
lists a choice of the following: “(ii) [t]hat the other person
was substantially incapacitated;” or “(iv) [t]hat the other
person was substantially incapable of declining participation in

the sexual act.” Manual, T 45(b)(3)(c)(ii, iv).
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Appel  ant noved the trial court to force the Governnent to
elect its theory of prosecution - either substanti al
i ncapaci tation or substantially incapable of declining
participation. (J.A 195.) The Mlitary Judge denied the
notion but gave defense the option of severing the Specification
in two where the jury would be instructed that they could choose
to convict on either theory. (J.A 25.) Appellant exercised
this option and asked the Judge to sever the Specification.

(J.A. 25.) Later, just before opening statenents, the Mlitary
Judge infornmed the parties that he would instruct the jury that

they may convict on either Specification, but not both. Neither
side objected to this procedure. (J.A 187.)

Now, Appellant clains that severance of the Specification
and conviction on the second specification rather than the
first, created an irreversible Walters problemrequiring
di sm ssal of the charge with prejudice. (Appellant’s Br. at
15.)

Appel I ant requested to have the Governnent sever the
specification such that alleged two alternative theories. Now,
he asks for a windfall acquittal based on the Menber’s finding
of guilty on the Specification nunbered 2 of 2. O course, had
t he Menbers convicted Appellant of Specification 1 but acquitted
hi m of Specification 2, Appellant would have no argunent. The

reversal of a crimnal conviction for aggravated sexual assault
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should not fatally turn upon whether a panel convicted on the

first or second specification that was put before them And

this beconmes nore apparent when the jury only received two

speci fications because the defense elected to sever the original

Specification in two. \Were the Defense el ects severance of a

Specification, and the MIlitary Judge properly instructs the

Menbers that they may not convict Appellant of two separate

of fenses, the defense invites the error they are now conpl ai ni ng

of that the specifications were so simlar that an acquittal on

one requires an acquittal on the other.

C. The Walters principle does not apply where the review ng
court can be perfectly clear what acts provide the factual
basis for conviction. Even if this Court determ nes
the Walters principle is applicable, Congress’
determ nation that the two el enents are separate binds

this court, not the definition of the elenents in an
Arny publication.

Where an accused stands convicted of an offense where “on
di vers occasions” was originally included but |ater excepted
fromthe Specification, and no explanation exists on the record,
the service courts of crimnal appeals are foreclosed from
review ng, under Article 66(c), the anbiguous verdict. United
States v. Ross, 68 MJ. 415, 417 (C A A F. 2010) (citing United
States v. Walters, 58 MJ. 391, 396 (C. A A F. 2003). Because
excepting the words “on divers occasions” results in a guilty
finding for only one occasion and a not guilty verdict as to the

remai ni ng occasi ons, the review ng court cannot exam ne the
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factual sufficiency of the evidence w thout risking violating
t he accused s double jeopardy rights. Ross, 68 MJ. at 417.

This concern is inapplicable to this case. Here, the
purported i ssue arose because of Appellant’s notion to “require
the Governnent to el ect anong the two alternative theories of
crimnal liability” provided for in the Specification. (J.A
195.) This notion had no | egal basis based on the |ongstandi ng
principle that it “makes no difference how many nmenbers chose
one act or the other, one theory of liability or the other.”
United States v. Rodriguez, 66 MJ. 201, 205 (C A A F. 2008)
(citations omtted).

The fatal error in both Walters and Ross occurred because
the reviewi ng court could not determ ne which acts the finder of
fact determned net the elenents of the offense. In Valters,

t he accused was convicted of one drug offense and acquitted of
all others. Because the appellate court could not determ ne

whi ch occasions the nenbers acquitted on, it could not review
and affirma conviction for one act of drug use w thout
potentially infringing upon the right not to be placed in double
j eopardy for the sanme offense. Likew se, in Ross, the service
court could not be sure which of three nedia the mlitary judge
found the accused guilty of possessing and which he acquitted

t he accused of possessing.
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Here, no doubt exists that the Menbers convicted Appel |l ant
of aggravated sexual assault for his actions in the early
nmor ni ng hours of May 17, 2008, when he engaged in a sexual act
wi th AN when she was substantially incapable of declining
participation in the sexual act. There is no anbiguity and no
danger that the |ower court affirmed that verdict as factually
sufficient for a crime that the Menbers acquitted himof. Thus,
the Walters principle does not apply, let alone require
rever sal

Appel lant’s citations to two cases from service courts of
crimnal appeals that extend the Walters principle to cases that
did not involve specifications charging a crinme conmtted on
di vers occasions are equally inapposite. (Appellant’s Br. at
14-15.) \Wen the Governnent charged an accused with possession
of twenty-two images of child pornography and the nenbers
convi cted hi mof possession of four images, but did not specify
the i mages that he was convicted of, the service court could not
be sure which inmages it was review ng for factual sufficiency.
United States v. Saxman, 69 MJ. 540, 545 (NM C. Crim App.
2010). Thus, again, the Walters probl em exi sted because the
appel l ate court could not determ ne which i nages the nenbers
acquitted the accused of possessing.

The ot her case cited by Appellant, United States v.

Karaj man, No. 20061003, 2007 CCA LEXIS 594, (A. C. Cim App.
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Sep. 10, 2007), set aside a conviction where the accused pl ed
gui lty but excepted certain |anguage in the specification that
occurred three separate tinmes in the specification. (J.A 176.)
There, the court could not determ ne which facts forned the
basis for the disrespect of a superior officer because of
confusi on about which words were excepted. Thus, neither
Karaj man nor Saxman supports Appellant’s position.

Even if this Court holds for the first time that the
Wal ters hol ding applies to cases that do not involve
specifications charging crimnal acts commtted on divers or
mul ti pl e occasi ons, sone of which are excepted in a manner that
| eaves the record anbiguous as to what a court of crimna
appeals is reviewing, Appellant’s argunent still fails. The
prem se behind Appellant’s argunent, that the |anguage
“substantially incapacitated” and “substantially incapable of
declining participation in the sexual act” are identical is
incorrect. (See Appellant’s Br. at 7, 15.) Wile an appellate
court may not find facts that contradict a finding of not guilty
reached by the trier of fact in the case, that principle does
not control this case because the Specifications at issue did
not allege the sanme theory of liability. See United States v.
Smth, 39 MJ. 448, 451-452 (C M A 1994).

Congress defines crimnal offenses and their constituent

parts. United States v. Jones, 68 MJ. 465, 468 (C A A F. 2010)
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(citing Liparota v. United States, 471 U.S. 419 (1985). Here,
Congress, via the text of Article 120(c)(2)(A-C, defined the

| anguage in this case as two separate theories that in the
alternative could conprise a conviction for aggravated sexua
assault. Neither Appellant’s contention that they are the sane,
nor the Mlitary Judge’s Benchbook’ s instruction that they are
the sane, binds this Court. Congress’ definition of the offense
that includes them as separate possible el enments controls.

Thus, even if this Court applied Walters to this case, a case
not involving a charge on divers occasions, and a case where
this Court can be perfectly clear what acts caused the
conviction, acquittal on Specification 1 does not equal a
factual finding of not guilty on Specification 2.

D. There was no i nconsistent verdict in this case.

“Each count in an indictnment is regarded as a separate
indictnment, and a finding of not guilty on one cannot be pl eaded
as res judicata of the other.” United States v. Jackson, 7
CMA 67, 71 (CMA 1956) (citing Dunn v. United States, 284
U S 390, 393 (1932)). An inconsistent verdict is not normally
cause for relief because the nmenbers may sinply have given
Appel lant “a break.” United States v, Lyon, 15 C M A 307, 313
(CMA 1965); United States v. Powell, 469 U S. 57, 65-66

(1984) (inconsistent verdicts often product of jury lenity).
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The specifications were severed at Appellant’s request.
The charge sheet was altered, at Appellant’s request, to reflect
two separate specifications. And, the MIlitary Judge instructed
the Menbers before findi ngs—which instruction we presune they
fol |l oned—that they may choose to convict Appellant on only one
of the two specifications. Not only did Appellant invite the
error, but even assum ng the Menbers disregarded the Mlitary
Judge’s instructions, the fact of Appellant’s acquittal on
Specification 1 has no bearing on this Court’s analysis of the
| egal sufficiency of Appellant’s conviction on Specification 2.
[T,

THE M LI TARY JUDGE' S REQUI REMENT TO PRESENT

EVIDENCE OF CONSENT AT A PRE-TRI AL HEARI NG

DID NOT VI OLATE APPELLANT'S RIGHT TO A FAIR

TRI AL. THUS, NO ERROR OCCURRED. EVEN | F

ERROR OCCURRED, APPELLANT WAS NOT

PREJUDI CED.

A St andard of Revi ew.

Appel l ant’ s assignnent of error alleges that the Mlitary
Judge’s pre-trial procedure regarding the issue of consent in
this case infringed upon his right to a fair trial provided by
t he Due Process Clause, is an issue of |aw reviewed de novo.
United States v. Ohuru, 65 MJ. 375, 380 (C. A A F. 2007)
(review ng de novo whet her post-trial delay violated an
appel l ant’ s due process rights). Appellant’s brief relies

primarily on a prosecutorial m sconduct case fromthe Crcuit

28



Courts of Crimnal Appeal. (Appellant’s Br. at 20-24 (citing
United States v. Liburd, 607 F.3d 339 (3d. Gr. 2010)). “In a
due process anal ysis of prosecutorial msconduct this court

| ooks at the fairness of the trial and not the cul pability of

the prosecutor.” United States v. Ednond, 63 MJ. 343, 345

(C.A AF 2007) (citing Smth v. Phillips, 455 U S. 209, 219

(1982)).

B. Appel l ant’ s due process rights, unlike the accused in
Prat her, were never viol ated because the Menbers, the
finder of fact Appellant chose, were instructed in a
manner consistent with the Constitution. The pre-
trial hearing where Appellant pointed to two docunents

al ready contained in the Record did not violate his
right to due process.

The U. S. Constitution provides crimnal defendants the
“right to a fair trial” and due process of |law. Cone v. Bell,
129 S. C. 1769, 1772 (2009). Likew se, “crimnal defendants
must be afforded a neani ngful opportunity to present a conplete
defense.” California v. Tronbetta, 467 U S. 479, 485 (1984).
The question raised by this Court’s granted issue is whether the
pre-trial procedure devel oped by the MIlitary Judge, where he
requi red the defense to present evidence of consent at a pre-
trial hearing violated Appellant’s right to due process and if

so, whether Appellant’s suffered prejudice.
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1. Appel l ant’ s statenent did not cone into evidence
because neither party offered it during the trial.

Appel l ant’ s cl ai nrs about the Menbers not receiving his
statenent to NCIS lies in an allegation based on the ineffective
assi stance of counsel, not the MIlitary Judge’'s pre-trial
procedure. Appellant never noved the trial court to admt his
statenent and Appel |l ant conceded during an Article 39(a) session
that he could not admt the statenent. (J.A 182.) Thus, the
fact that the statenment did not cone before the finder of fact
in this case can be squarely attributed both to its
inadm ssibility when offered by Appellant and the fact that
Appel I ant never tried to introduce it. The idea that the
MIlitary Judge considering the docunents at a pre-trial hearing,
where he states that the Rules of Evidence do not apply,
automatically converts those docunents to adm ssi bl e pieces of
evidence that will be sua sponte received by the Menbers | acks
merit and shoul d be rejected.

2. The Mlitary Judge s procedure did not deprive

Appel lant of a fair trial. And, it in no way
resulted in prejudice.

In spite of difficulties with this statute’s Article
120(t)(16) burden shift addressed by this Court in dicta in
Prather, the law requires that the MIlitary Judge convey cruci al
instructions regarding the elenments of the offense to a panel of

“ordinary nortals.” United States v. Bailey, 444 U S. 394, 406
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(1980) (Suprene Court noted that the “adm nistration of the
federal systemof crimnal justice is confided to ordinary
nortal s, whether they be | awers, judges, or jurors.”).

The Mlitary Judge’'s decision to instruct in a manner that
did not present a confusing burden shift to a panel of Menbers
prevented the outconme not present in, but discussed in Prather.
69 MJ. at 345. And, it allowed Appellant to receive the
substanti al benefit of an additional elenent, a |lack of consent,
whi ch the Government nust prove in order to convict.?

Trial in this case took place in Septenber of 2009. At
that time, this Court had not addressed the constitutionality of
Article 120(e) in United States v. Neal, 68 MJ. 289 (C AAF
2010), or the as-applied unconstitutionality of Article 120(c)
in conjunction with the consent defense in Prather. 69 MJ. at
343. Thus, the MIlitary Judge’ s decision that he woul d
det erm ne whet her consent was in issue, just as he would any
other affirmative defense in any other case, was not
unreasonable. See United States v. D Paola, 67 MJ. 98, 100
(C.A A F. 2008).

To the extent the inposition of a pre-trial burden did not

allow for the prosecution’s own evidence to give rise to the

2 Though both Appellant and the statute refer to consent in this
case as an affirmative defense, Appellant did not admt the

el enents of the offense, thus he did not raise an affirmative
def ense.
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affirmati ve defense instruction could constitute error. 1d.
(“The evidence to support a m stake-of-fact instruction can cone
from evi dence presented” by the prosecution.) The procedure
devel oped by the MIlitary Judge did not inpose such a heavy
burden on Appellant that it violated his right to due process.
In the limted context of this case, the few lines of text

of fered by Appellant’s counsel during a pre-trial hearing inured
to his benefit, did not violate Appellant’s right to due
process, and did not result in prejudice.

The touchstone of this Court’s inquiry when addressi ng due
process violations at trial is the fairness of the trial. Cf
Ednond, 63 M J. at 345. Thus, the question before the Court
becones whether Civilian Defense Counsel’s statenent: “I would
ask you to consider the attachment to ny 412 notion” and the
verbatimtranscript of AN s testinony, “it is part of the
Article 32 investigative report” violated Appellant’s right to
due process and if so, resulted in material prejudice. (J.A
185-86.) Because no error occurred during the instructions
provi ded the Menbers, this pre-trial procedure and Appellant’s
counsel’s brief statenent during that procedure provides the
only action that this Court exam nes when assessing the

prejudicial inmpact of the MIlitary Judge’s procedure.
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C. Appel lant’s reliance on Libburd is msplaced. That
case reaffirns that when the Governnent prom ses
sonething it remains bound by that prom se. That
principle provides no support to Appell ant.

Where the Government nakes promises at trial, either in the
context of a plea agreenent or the presentation of evidence, and
the defense relies upon those prom ses nust be kept. Conpare
Santobell o v. New York, 404 U S. 257, 262 (1971) (“when a plea
rests in any significant degree on a prom se or agreenent of the
prosecutor, so that it can be said to be part of the inducenent
or consideration, such prom se nmust be fulfilled.”) wth United
States v. Libburd, 607 F.3d 339, 343 (3d. G r. 2010) (“Once
prosecutors undertake such conm tnents [regardi ng whet her they
will introduce evidence,] they are bound to honor them?”).

I n Li bburd, the court set aside a conviction because the
prosecut or di scussed evidence during his opening statenent that
he previously prom sed he woul d not introduce into evidence.

Id. at 341-42. Then the prosecutor elicited during a direct
exam nation, testinony referencing the evidence he prom sed not
to present. 1d. The court determ ned this was prejudicial
error because the defense based his case theory around a trial
where the forbidden evidence did not cone into play. Id. at
344-45. Because the forbidden evidence eviscerated the defense

theory of the case and the Governnent broke its own prom se,
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reversal was required despite other evidence in the record that
pointed to guilt. Id.

This principle provides no support to Appellant. Here, the
error Appellant alleges concerns the Mlitary Judge’'s procedure
rather than any form of prosecutorial m sconduct. And in stark
contrast to Libburd and Appellant’s argunments to the contrary,
here the error conplained of had no effect on the evidence the
Menbers received.

Appel lant’ s argunent relies on an incorrect factual
prem se. The Menbers did not receive Appellant’s statenent
because Appellant did not offer the contents of it during his
case-in-chief. (See Appellant’s Br. at 19.) The idea that the
Mlitary Judge' s pre-trial procedure caused Appellant to becone
confused about whether his statenent, which he admtted that he
could not offer into evidence, was before the panel |acks any
| ogi cal basis and should be rejected by this Court. In crimnal
cases where an accused elects trial by jury and desires to
exercise his right to present evidence, he nmust actually offer
t he evidence for adm ssion and publish it to the jury.

Appel lant’s failure to present evidence in this case about the
factual contentions raised in his “Declaration to NCI'S" was his
own choi ce and was not inproperly induced by any prom ses of the

prosecution or the Mlitary Judge's pre-trial procedure.

34



Contrary to Appellant’s argunent, Article 120a(t)(16)
places MIlitary Judges in an inpossible position: the defense
must prove an affirmative defense by a preponderance, and
subsequently the Governnent apparently is allowed to disprove
t he sane defense beyond a reasonable doubt. Thus, the Mlitary
Judge’s decision to read the statute as requiring an
interlocutory decision as to whether consent was raised by a
“preponderance of the evidence,” avoided both: (1) the ill ogical
(t)(16) burden shift discussed in dicta in Prather; and (2)
avoi ded instructing the Menbers as to both the burdens as to the
def ense of consent and el enent of incapacity, thus, avoiding the
confusing burden shifting framework between Article 120(c)(2)
and Article 120(t)(14). Thus, the instructions avoi ded what
| at er proved unconstitutional in Prather’s main hol ding.

Appel l ant’ s argunment that his counsel’ s closing argunment
becane “disastrous” in light of the statenent not being in
evidence is ared herring. (Appellant’s Br. at 24.) Unless
Appel l ant raises an ineffective assistance of counsel argunent,
he cannot now conplain that his attorney’s ignorance regarding a
statenent he never offered before the fact finder prejudicially
impacted his trial. And, Cvilian Defense Counsel admtted pre-
trial that he could not offer the statenent. (J.A 182.)
Finally, because the MIlitary Judge reiterated during the pre-

trial hearing that the factual issues do not belong to him
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Civilian Defense Counsel understood that a document he realized
he could introduce was not before the fact finder. Thus,
Appel I ant’ s argunents about the ineffectiveness of his counsel’s
cl osi ng argunent should not inpact this Court’s determ nation of
whet her he suffered material prejudice to a substantial right.

The Mlitary Judge’'s determ nation pre-trial that the
affirmati ve defense here was rai sed avoided the illogical
Article 120(t)(16) burden shift discussed, but not ruled on, in
Prather. That determ nation pre-trial, as discussed in Section
| is not a determnation as to credibility or guilt, but only a
determ nation that the defense is raised and may be instructed
on. It does not rise to the |level of prosecutorial m sconduct
di scussed in Appellant’s brief. Appellant received a fair trial
and his decision not to offer evidence cannot be bl anmed on the
MIlitary Judge. Thus, Appellant’s argunent |acks nerit.

Concl usi on
The Governnent requests that this Court affirmthe findings

and sentence as approved by the | ower court.
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