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Argument :

i RCM 917 required the military judge to enter a finding
of not guilty when he found by a preponderance of the
evidence that Ms. N consented to the sexual act because,
under United States v. Prather, it was legally impossible
for the prosecution to disprove the defense beyond a
reascnable doubt

IT. The Navy-Marine Corps Court of Criminal Appeals erred
in finding the evidence factually sufficient to sustain
Appellant’s conviction under Specification 2 because, in
doing so, it (1) violated the Prather legal-impossibility
principle and (2) impermissibly found as facts allegations
that he was found not guilty of in Specification 1

A. Under Prather, it was impossible for NMCCA to find
that the prosecution disproved the consent defense
beyond a reascnable doubt.

B. NMCCA impermissibly found as facts allegations that
Capt Stewart was found not guilty of in Specification
s ET dOEET B ML W oM R

III. The military judge committed prejudicial error by
requiring the defense to present evidence on the
defense of consent at an Article 39(a) session prior
te trial
A. The military judge erred
B. The error was prejudicial.

(1) The error contributed to the guilty findings.

(2) Capt Stewart was prejudiced because he was
led to believe that his statement was admitted
into evidence, and he planned his trial strategy
arcund that belief, N

Conclusion. M hom s B R BN PW EY EE G
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Issues Presented
I

UNDER UNITED STATES V. PRATHER, IS IT LEGALLY POSSIELE
FOR THE PROSECUTION TO DISPROVE AN AFFIRMATIVE DEFENSE
BEYOND A REASONABLE DOUBT ONCE THE MILITARY JUDGE HAS
DETERMINED THAT THE DEFENSE HAS BEEN PROVED BY A
PREPONDERANCE OF THE EVIDENCE AND, IF NOT, IS THE
MILITARY JUDGE REQUIRED TO ENTER A FINDING OF NOT
GUILTY IN SUCH A CASE UNDER RCM 9177

Il
WHETHER THE NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS
ERRED IN FINDING THE EVIDENCE FACTUALLY SUFFICIENT
BEYOND A REASONABLE DOUBT TO SUSTAIN APPELLANT’S
CORVICTION UNDER SPECIFICATION 2 BECAUSE IN DOING SO IT
(1) VIOLATED THE PRATHER LEGAL-IMPOSSIBILITY PRINCIPLE
AND (2) IMPERMISSIBLY FOUND AS FACTS ALLEGATIONS THAT
HE WAS FOUND NOT GUILTY OF IN SPECIFICATION 17
III
WHETHER THE MILITARY JUDGE COMMITTED PREJUDICIAL ERROR
BY REQUIRING THE DEFENSE TO PRESENT EVIDENCE ON THE
DEFENSE OF CONSENT AT AN ARTICLE 39(a) SESSION PRIOR TO
TRIAL?
Statement of Statutory Jurisdiction
The lower court reviewed Capt Stewart’s case pursuant to
Article 66(b) (1), UCMJ, 10 U.S.C. § 866(b) (1). The statutory
basis for this Court’s jurisdiction is Article 67(a) (3), UCMJ, 10

U.5.C., § Be7{a) (3).

Statement of the Case
Capt Stewart was tried at a general court-martial consisting
of members for two specifications alleging a viclation of Article
120, UCMJ. Consistent with his plea, he was found not guilty of

Specification 1. Contrary to his plea, he was found guilty of



Specification 2 and the charge.’ He was sentenced to two years
confinement and a dismissal.® The convening authority approved
the sentence as adjudged and ordered it executed.’

NMCCA affirmed the findings and the sentence in its January
31, 2011 opinion.® O©On March 1, 2011, Capt Stewart moved for
reconsideration, which NMCCA denied on March 14, 2011. On April
12, 2011, Capt Stewart filed a petition for grant of review with

this Court, which was granted on August 10, 2011.

Statement of Facts
1. The MBA graduation party.

In May 2008, Capt Stewart attended a party given at Ms. N's
home to celebrate her graduation from George Mason University's
MBA program.” Ms. N and Capt Stewart were well-acquainted, as
they had been sexually intimate in the past.® All of the party-
goers were drinking alcochol.’

Ms. N went to her room arocund 10:30 in the evening to
sleep.® Capt Stewart joined her around 4:00 AM.° Although she

did not remember going to bed, she recalled waking up unclothed

1 JA at 36, 83.
2 gA &t ad.
? Jh-at-11-13;

* United States v. Stewart, 2011 CCA LEXIS 15, unpublished op.
(N-M. CE. Crim. App. 31 Jan 2011)-

5 Jh at 65,

 JA at 6i-64.

T JA at 66.

® Jn at 41, 50-51.
* JA at 42.



with Capt Stewart next to her and then putting her clothes on.®
She also remembers that Capt Stewart touched her vagina while
atop her, that she rebuffed his sexual intercourse advance, and
that he stimulated himself until ejaculating onto her stomach.®?

Ms. N also recalls Capt Stewart asking her afterwards if she
was on the pill because he was concerned that they had not used a
condom.*® The two remained in the room together.*® When Ms. N’s
brother checked in on them at about 7 or 8 AM, he was given no
signs by Ms. N of discomfort or alarm.'® Ms. N and Capt Stewart
then joined others in the living room, including her brother, who
reported that "neither of them acted odd or like anything was
wrong.”*® Two days later, Ms. N told Capt Stewart that she was
angry about being the “girl of choice” and felt used.!® But Capt
Stewart was distraught at having cheated on his girlfriend.’
About a month after the party, Ms. N’s brother accused Capt
Stewart of sexually assaulting his sister.'®

When Ms. N's parents learned of their daughter’s claim from
her brother, they contacted the Marine Corps, which began an

19

investigation. The Article 32 investigating officer, Colonel

¢ Ja at 58.

11.Ja at 59-60.

12 JA at &2.

13 Ja at 43-44.

14 Id

oA At 44-47.

¥ JA at 93; JA at 68-69.
“? JA at 69.

18 Jn at 40, 49-49.

150A. At 37.



Thomas Bowers, USMC, found that “there exists no significant
evidence that Ms. N was substantially incapacitated or was
substantially incapable of declining participation in the sexual

act . »20

Thus, he found that “reasonable grounds do not exist to
believe that the accused committed the cffense alleged,” and

recommended the charge be dismissed.?

2. The sole specification . . .
In that Captain Nicholas S. Stewart, U.S5. Marine Corps, on
active duty, did, at or near Fairfax, Virginia, on or about
17 May 2008, engage in a sexual act, to wit: using his penis
to penetrate the vagina of [Ma. N], who was substantially
incapacitated or substantially incapable of declining
participation in the sexual act.®
. . . severed into two substantively identical ones.
The defense objected to the specification, arguing that the MCM
required the Government to choose between alleging substantially
incapacitated, or substantially incapable, but that it could not
allege both in a single specification.?®
The military judge gave the defense two options: (1) keep
the specification intact and have the members instructed that
they can return a guilty finding on substantially incapacitated,
or substantially incapable, but not both, or (2) have the

4

specification severed into two specifications.? If severance

was chosen and the members returned a guilty finding on both

“C gn oat 113, L1%.

%t gaab: 116

% JA at 8 (emphasis added).

23 JA at 13, 16 (citing McM, 9§ 45b (3} (e)).
4 Jh at 16-33



specifications, then the military judge would merge them for
sentencing.?®* The defense chose severance.?®

Substantively, the two resulting specifications allege the
same offense, with Specification 1 using the language
“"substantially incapacitated,” and Specification 2 using the
language "“substantially incapable of declining participation in

the sexual act."?’

3. Pursuing the consent defense.

At an Article 39(a) session - prior to members being
empanelled — the military judge addressed the affirmative defense
of consent, which Capt Stewart wanted to pursue.?® The military
judge ruled that because he was “in the best position” to
determine if the consent defense is raised by the evidence,?*
Capt Stewart was required — then and there — “to show by a
preponderance of the evidence” the existence of consent in the
case.’® The defense objected to the procedure, but to no avail.’

So Capt Stewart submitted two documents: (1) his declaration
made under penalty of perjury provided to NCIS, and (2) the
verbatim transcript of Ms. N's Article 32 testimony.?® Based on

this evidence the military judge ruled that the defense had met

2.JA ar 24
26 Jh. 8k 25,
47 39A ‘at 10.
%% JA at 26-30, 35.
e
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its preponderance burden and would receive the consent-defense
instruction, emphasizing that although the ruling was taking
place at a preliminary stage in the trial, *"I'm stuck with the
state of evidence as it comes in[;]” so “[o]lnce I make a ruling

as to preponderance, that’s it. It’'s coming in."”?

4, Motion for a finding of not guilty denied.

After the prosecution rested, the defense moved for a not-
guilty finding under R.C.M. 917.°* The military judge denied it;
and he did so without considering his finding that the evidence

showed by a preponderance that Ms. N consented.?®

B The military judge’s instructions.

The members were instructed that consent iz a defense to the
charge and its two specifications, that the evidence raised the
defense, and that the prosecution had the burden to disprove

consent beyond a reasonable doubt.®® The military judge further

instructed:
In order to find the accused guilty [under
Specification 1], wvyou must be convinced . . . [that]

the accused engaged in a sexual act, to wit: penetrate
the wagina of [Ms. N] with his penis; and that the
accused did so when [Ms. N] was substantially
incapacitated.?’

SR AFS5-D0. T08-113. 119-190.
M gEiEE aps3Tl 3asas

Wogn at 74

4% T

2 JAat 80=81;

AL gRSE 77 (emphasis added) .



In order to find the accused guilty [under
Specification 2], you must be convinced . . . [that]
the accused engaged in a sexual act, to wit: penetrate
the wagina of [Ms. N] with his penis; and that the
accused did so when [Ms. N] was substantially incapable
of declining participation in the sexual acts [sic].

Substantially incapacitated and substantially incapable of

declining participation were then defined identically for the

members :

Substantially Incapacitated Substantially Incapable
Means that level of mental Means that level of mental
impairment due to consumption impairment due to consumption
of alcohol, drugs, or similar of aleohol, drugs, or similar
substance, while asleep or substance, while asleep or
unconscious, or for other unconscious, or for other
reasons, which rendered the reasons, which rendered the
alleged wvictim unable to alleged victim unable to
appraise the nature of the appraise the nature of the
sexual conduct at issue, unable |sexual conduct at issue, unable
to physically communicate to physically communicate
unwillingness to engage in the unwillingness to engage in the
sexual conduct at issue, or sexual conduct at issue, or
otherwise unable to make or otherwise unable to make or
communicate competent communicate competent
decisions.?® decisions.®’

Next, the members were instructed that they could only return a
guilty finding for one specification.®' Thus, they were further
instructed that if they found Capt Stewart not guilty of

Specification 1, they had to vote on Specification 2; but if they

® JA at 79 (emphasis added).

3 Th At T T
M TR AT AT, AT
20K cabk B2




