IN THE UNITED STATES COURT OF APPEALS
FOR THE ARMED FORCES

22 December 2011

UNITED STATES
Appellee,

V.
Airman First Class (E-3)

JOSEPH A. HAYES, USAF
Appellant.

USCA Dkt. No. /AF
Crim. App. No. 37588

GRANT BRIEF

SHANE A. McCAMMON, Capt, USAF
Appellate Defense Counsel
U.S.C.A.A.F. Bar No. 33983

Air Force Legal Operations Agency

1500 Perimeter Road

JB Andrews NAF, MD 20762

(240) 612-4770



TABLE OF CONTENTS

Table of Authorities. ... ... i e e e e aaa e i
Issue Presented. . . ... .. e 1
Statement of Statutory Jurisdiction. .. ... ... .. .. e acaaanan 1
Statement Of FaCtS. .. .. e e e e aaaaaaaaa 2
Summary of Argument. . .. e e e e e e 7
Argument

THE MILITARY JUDGE ERRED IN DENYING APPELLANT”S MOTION

TO DISMISS FOR FAILURE TO STATE AN OFFENSE, WHERE THE
SPECIFICATION OMITTED REFERENCE TO A REQUIRED ELEMENT

UNDER STATE LAW FOR A FINDING OF GUILTY FOR WRONGFUL

CONSUMPTION OF ALCOHOL WHILE UNDER AGE 21. ... .. i 8

A.

B.

The charge and specification must be narrowly construed...8

The specification of Charge 1 fails to allege, either
expressly or by necessary implication, that Appellant’s
consumption of alcohol was criminal . .. ... .. .. .. _.._........ 10

. The military judge and the Air Force Court of Criminal

Appeals erred by attempting to cure the deficient
specification through the use of evidence presented
at trial . . e e e 13

. The Government’s failure to state an offense violated

Appellant’s constitutional rights to due process......... 14

. Appellant was harmed when the Government failed to

provide him constitutionally required notice............. 19

CONCHUSHON - - - oo o o o e e e e e e e e e e e e e e e e 21



TABLE OF AUTHORITIES

Supreme Court

Russell v. United States, 369 U.S. 749 (1962)....... 9,15,16,18,19
Rutledge v. United States, 517 U.S. 292 (1996) ... ... ... 20

Court of Appeal for the Armed Forces

United States v. Brice, 38 C.M.R. 134 (C.M.A. 1967)......... 12,13
United States v. Crafter, 64 M.J. 209 (C.A_A.F. 2006)...... 8,9,14
United States v. Dear, 40 M.J. 196 (C.M.A. 1994) ... _ ... ... ...... 9
United States v. Fosler, 70 M.J. 255 (C.A.A.F. 2011)...9,12,14,19
United States v. Jones, 68 M.J. 465 (C.A_A_.F. 2010)......... 15,18
United States v. Marshall, 67 M.J. 418 (C.A.A.F. 2009)......... 20
United States v. Mayo, 12 M.J. 286 (C.M.A. 1982). ... .. ... ..... 14
United States v. Medina, 66 M.J. 21 (C.A_A.F. 2008)............ 15
United States v. Miller, 67 M.J. 385 (C.A.A.F. 2009)........... 15

Service Courts of Criminal Appeals

United States v. Hayes, No. ACM 37588(A.F. Ct. Crim. App.
Aug. 15 2011) (UNPUD. OP-) i i e e e e e e 2,13

Uniform Code of Military Justice

Article 92, UCMI. ..t e e e e e e 1,9,10

Manual for Courts-Martial

Manual for Courts-Martial, United States, Pt. 1V, f16.......... 10

State Statutes

Nevada Revised Statute 202.020.. ... .. it ae e a e passim



IN THE UNITED STATES COURT OF APPEALS
FOR THE ARMED FORCES

UNI TED STATES, GRANT BRI EF

Appel | ee

V.

Airman First dass (E3)
JOSEPH A. HAYES, USAF,

Appel | ant

)
)
)
;
) CrimApp. Dkt. No. 37588
)

)

USCA DKkt. No.
TO THE HONORABLE, THE JUDGES OF THE UNITED STATES
COURT OF APPEALS FOR THE ARMED FORCES
Issue Presented
WHETHER THE MILITARY JUDGE ERRED IN DENYING
APPELLANT”S MOTION TO DISMISS FOR FAILURE TO STATE AN
OFFENSE, WHERE THE SPECIFICATION OMITTED REFERENCE TO
A REQUIRED ELEMENT UNDER STATE LAW FOR A FINDING OF
GUILTY FOR WRONGFUL CONSUMPTION OF ALCOHOL WHILE UNDER
AGE 21.
Statement of Statutory Jurisdiction
The Air Force Court of Crimnal Appeals reviewed this case
pursuant to Article 66(c), UCMI. This Court has jurisdiction to
review this case pursuant to Article 67(a)(3), UCM.
Statement of the Case
Appel l ant was tried on 21-25 Septenber 2009 by a general
court-martial conposed of officer nenbers at Nellis Air Force
Base, Nevada. Contrary to his pleas, Appellant was convicted of
one specification of dereliction of duty by willfully failing to

refrain fromdrinking al cohol while under the age of 21, in

violation of Article 92, UCMJ, and six specifications of



wrongfully distributing controll ed substances (marijuana and
cocaine), in violation of Article 112a, UCMJ. Joint Appendi x
(J.A) 8-12, 19. In accordance with his plea, Appellant was
found guilty of one specification of wongfully using marijuana.
J.A 18. The nenbers sentenced Appellant to a bad-conduct

di scharge, two years’ confinenment, reduction to the grade of E-
1, and forfeiture of all pay and allowances. J.A 20. On 4
Decenber 2009, the convening authority approved the sentence as
adj udged.

On 15 August 2011, the Air Force Court of Crimnal Appeals
determ ned that the specification alleging dereliction of duty
did not fail to state an offense. United States v. Hayes, No.
ACM 37588 (A.F. . Cim App. Aug. 15, 2011)(J.A 1-4). The
Court further explained that, even assum ng arguendo that the
specification was deficient, the error was harm ess as the
menbers woul d have i nposed the sanme sentence as the sentence
adjudged. J.A 3. Appellant’s petition for grant of review was
filed with this Court on 11 Cctober 2011, and was granted on 30
Novenber 2011.

Statement of Facts

1. Article 32 hearing

The Governnent all eged that Appellant was derelict in the
performance of his duties “in that he willfully failed to

refrain fromdrinking al cohol while under the age of 21, as it



was his duty to do.” J.A 8. During Appellant’s Article 32
heari ng, several wtnesses testified that they had observed
Appel I ant -- who was not yet 21 years old -- consune al cohol at
various locations in or near Las Vegas, Nevada, including an
apartnent, a public street, and the Luxor hotel and resort.
J.A 100, 111-123. In her report, the Investigating Oficer
(I1.Q) specifically noted that “there is no evidence of

[ Appel lant’ s] duty to refrain fromdrinking al cohol while under
the age of 21.” J.A 100. The I.QO reopened the Article 32
hearing and all owed the Governnent to provide Nevada Revised
Statute (N.R S.) 202.020 for her consideration. J.A 103. As
noted by the 1.0, N R S. 202.020 does not per se prohibit any
person under 21 years of age from consum ng al coholic beverages;
rather, the |law prohibits any person under the age of 21 from
consuni ng “any al coholic beverage in any sal oon, resort or

prem ses where spirituous, malt or fernented |liquors or w nes
are sold . . . .” 1d.; see also J.A 65. The I.QO further
stated that N.R S. 202. 020 was i napplicable to Appellant’s case
“[als none of the alleged incidents where the [Appellant]
consuned al cohol were in a saloon, resort, or prem ses where
spirituous, malt or fernented liquors are sold . . . .7 J. A
103. Despite the I.O’s finding that Charge |’'s specification

was deficient, the convening authority referred the charge and



specification to a general court-martial wthout any
nodi fication. J.A 8-12.

2. Motion to Dismss

Appel l ant’ s defense counsel filed a pretrial notion to
dism ss the specification for failure to state an offense. J. A
21-32. Defense counsel specifically noted that “[t] he evi dence
presented during the Article 32 hearing was that [Appellant] was
observed drinking alcohol in his private residence or the
resi dences of others.” J.A 21. In its response, the
Governnment argued that “[i]Jt was the intent of the Governnent to
charge [Appellant] with dereliction of duty for his consunption
of alcohol in a public place in violation of Nevada State | aw.”
J.A. 34. The CGovernnent then clained that NNR S. 202. 020
i nposed a duty upon Appell ant because he consumed al cohol while
under the age of 21 at the followi ng public locations: (1) Las
Vegas Boul evard, (2) Frenont Street, (3) a pool at an apartnent
conplex, and (4) the casino floor of the Luxor Hotel. J.A 33-
34.

At trial, Appellant’s defense counsel again objected to the
charge on the grounds that it failed to state an offense. J. A
41. During the Article 39(a) session to address the notion to
di smiss, Airnman Basic Daniel Young testified that he observed
Appel I ant consune what he assuned was al cohol in a hotel room at

t he Luxor and on the Luxor’s gamng floor. J.A 49-52. No



ot her witnesses testified during the Article 39(a) session. See
J. A 41-64.

In response to the mlitary judge s questions, trial
counsel said that the source of the duty inposed upon Appell ant
was N.R S. 202.020. J.A 57. Trial counsel further stated that
“[t] he governnent concedes that if there was only evidence that
he had been consum ng al cohol in his private residence in an
apartnent, that would fail to state an offense because that’s
not a crinme under Nevada law. . . . So what it really narrows
down to is whether or not the menbers believe that he was
drinking at the Luxor . . . .” J.A 58.

During the Article 39(a) session, Appellant’s trial defense
counsel noted that the I.O “is a magistrate judge in the State
of Nevada” and that she had

specifically stated in her report that the evidence

presented in the <case was that [Appellant] was

observed drinking alcohol in his private residence or
private residences of others. And specifically, the
only other testinony regarding a public place was from

Airman Flem ng who stated he saw him carrying a beer

never stated he actually saw him drinking beer in a

public place.
J. A 60.

The mlitary judge denied the notion to disnmiss, finding
the specification stated an offense. J.A 63. 1In so ruling,

the judge explained that it is a customof the service to follow

state law, and that “as a matter of |law, the Luxor Hotel,



i ncluding any part of its prem ses, the ganm ng floor, the bar
areas, any |odging room constitutes a public place.” J.A 64.

3. Findings and Sentencing

Airman Young testified during findings that he had observed
Appel | ant consune what appeared to be al cohol at the Luxor --
both in a hotel roomand on the casino floor. J.A 69-70, 75-
78. The Governnment al so introduced into evidence Appellant’s
statenent to Air Force | aw enforcenent officials that he had
been “drinking” and ganmbling at the Luxor, and that there was
al cohol in the hotel room J.A 84-90.

At the conclusion of the presentation of evidence, the
mlitary judge instructed the nmenbers on the el enents of
dereliction of duty. J.A 79-80. He specifically instructed
the nenbers that the “duty may be inposed by regul ation, |awful
order, or customof the service.” J.A 79. The judge also
informed the nenbers that he had taken judicial notice of NR S.
202.020 and that “you are now permtted to recogni ze and
consider this fact wi thout proof.” J.A 82.

During findings argunent, the Government highlighted N.R S.
202. 020 and said Appellant was guilty of Charge | because

you have him tal king about drinking and ganbling all

night at the Luxor. You have an eye-witness [sic],
and you have a confession. There’s overwhel m ng
evidence that he was drinking underage. . . . And

that’s not the only evidence that he was drinking
underage, but that’s the one he confessed to, and the
eye-witness [sic], and he talks about all the bottles



of hard liquor that are in there, just l|ike A rnman
Young tal ked about, in his confession.

J. A 83.

The nmenbers found Appellant guilty of Charge | and its
specification. J.A 19. During sentencing proceedi ngs, the
Government specifically argued to the nmenbers that Appell ant
deserved a bad-conduct di scharge because he “wasn’t thinking
about [l osing benefits] when he was drinking underage.” J.A
93.

Summary of Argument

The Governnent failed to specifically allege that
Appel I ant’ s consunption of al cohol while under the age of 21 was
illegal under Nevada state | aw. Because Appellant chall enged
t he specification before and during his court-martial, this
Court mnmust narrowly construe the specification and adopt only
those interpretations that closely hewto the plain text. By
the Governnent’s own inplicit adm ssions, Charge | and its
specification fails to allege, either expressly or by necessary
i nplication, that Appellant consunmed al cohol in a |ocation
prohi bited by Nevada state law. In denying Appellant’s notion
to dismss, the mlitary judge and the Air Force Court of
Crim nal Appeals erred by (1) msapplying this Court’s anal ysis
for reviewing the sufficiency of a specification and (2)

attenpting to cure the deficient specification through an



anal ysis of the evidence presented at trial. As a result of
these errors, the Governnent violated Appellant’s constitutional
rights to due process -- a violation that was not harmnl ess as
Appel I ant was convicted of an uncharged cri ne.
Argument

THE MILITARY JUDGE ERRED IN DENYING APPELLANT”S MOTION

TO DISMISS FOR FAILURE TO STATE AN OFFENSE, WHERE THE

SPECIFICATION OMITTED REFERENCE TO A REQUIRED ELEMENT

UNDER STATE LAW FOR A FINDING OF GUILTY FOR WRONGFUL

CONSUMPTION OF ALCOHOL WHILE UNDER AGE 21.

St andard of Review

“The question of whether a specification states an of fense
is a question of law, which this Court reviews de novo.”
United States v. Crafter, 64 MJ. 209, 211 (C A A F. 2006).

Law and Anal ysi s

The Governnent failed to specify that Appellant’s otherw se
| egal conduct was prohibited by Nevada state law. As a result
of the fatal deficiency in Charge |I’'s specification -- a
deficiency first highlighted by the I.O and then acknow edged
by trial counsel during the Article 39(a) session to address the
notion to dismss -- the Governnent violated Appellant’s
constitutional right to due process by convicting himof an
unchar ged of f ense.

A. The charge and specification must be narrowly construed.

As this Honorable Court has nmade clear, “[t]he Constitution

protects agai nst conviction of uncharged of fenses through the



Fifth and Sixth Arendnents.” United States v. Fosler, 70 MJ.
225, 229 (C A A F 2011)(citing Russell v. United States, 369
U S. 749, 761 (1962)). To ensure an accused is not convicted of
an uncharged offense, this Court requires the Governnent to
“all ege every elenent expressly or by necessary inplication

.”7 1d.; see also Crafter, 64 MJ. at 211, United States v.
Dear, 40 MJ. 196, 197 (C.MA. 1994)).

| mportantly, in contested cases where the charge and
specification are challenged at trial, this Court will “read the
wording nore narromy and will only adopt interpretations that
hew cl osely to the plain text.” Fosler, 70 MJ. at 230
(citation omtted). Thus, in Fosler, this Court narrowy
construed a chall enged adultery specification, and held that the
Government had failed to allege every elenent of Article 134.

Id. at 233.

Here, Appellant contested the Article 92, UCMJ, charge and
specification by pleading not guilty. J.A 18. Further,
through his trial defense counsel, Appellant challenged the
wor di ng of the specification itself, raising a notion to dismss
pursuant to Rule for Court-Martial (RC M) 907. J.A 21-32,

41. Gven the challenge to the specification made at the trial
this Court should narrowly construe Charge | and its
specification to determ ne whether the Governnent alleged every

el enent of the offense. See Fosler, 70 MJ. at 233.



B. The specification of Charge | fails to allege, either
expressly or by necessary implication, that Appellant’s
consumption of alcohol was criminal.

Even a broad reading of the specification here shows that
it is mssing the nost critical elenment of Article 92 -- nanely,
that Appellant’s conduct was crimnal. |In order to convict
Appel I ant of the charged offense, the Governnent had to prove
that he had certain prescribed duties. Those prescribed duties
“may be inposed by treaty, statute, regulation, |awful order,
st andard operating procedure, or customof the Service.” NANUAL
FOR COURTS- MARTIAL (M C. M), UNITED STATES, Pt. 1V, 116(c)(3)(a) (2008
ed.)(J.A 5-7). Fromthe re-opening of the Article 32 hearing
t hrough Appellant’s court-martial, the Governnent’s theory was
that N.R S. 202. 020 i nposed upon Appellant a duty to refrain
from consum ng al cohol while under the age of 21. J.A 57
| mportantly, however, as the |I.QO noted in her report and as the
Gover nment acknow edged at trial, Nevada | aw does not prohibit
persons under the age of 21 from consum ng al cohol in al
circunstances. J.A 100. In fact, under Nevada | aw, Appell ant
coul d have legally consunmed al cohol in any place that was not a
“sal oon, resort or prem ses where spirituous, malt or fernented
liquors or wines are sold . . . .” J.A 65. For exanple, he
coul d have legally consunmed al cohol in a private hone, in a
friend s apartnment, or in any other private setting, as well as

any nunber of public places.

10



Essentially, the Governnment here attenpted to incorporate a
state law wi thout incorporating that law s crimnal elenent into
the specification. |In order to properly state an offense, the
Government needed to allege that Appellant’s conduct viol ated
Nevada state law in that he “wllfully failed to refrain from
consum ng al cohol while in a saloon, resort or prem ses where
spirituous, malt or fernented liquors or wines are sold, while
under the age of 21, as it was his duty to do.” The Governnent
expressly acknow edged this requirenent in its response to

Appel lant’s notion to dismss, stating that “[i]t was the intent

of the Governnment to charge [Appellant] with dereliction of duty

for his consunption of alcohol in a public place in violation of

Nevada State law.” J.A 34 (enphasis added). Yet, despite
being alerted by the 1.0 that the specification failed to state
an of fense -- and despite acknow edgi ng pre-arraignnment that it
was the public nature of Appellant’s behavior that constituted
crimnal conduct — the convening authority referred Charge |
wi t hout including the crimnal elenent.

Just as the Governnent failed to expressly allege that
Appel  ant’ s consunption of al cohol occurred in a prohibited
pl ace and was therefore illegal, the specification as drafted
does not necessarily inply the mssing elenent. Nothing in the
| anguage of the specification even hints that Appellant’s

consunption of al cohol occurred in a place prohibited by Nevada

11



state law;, on the contrary, the specification nmerely states that
his alleged dereliction of duty occurred at or near “Las Vegas,
Nevada.” J.A 8. As detailed above, it is not illegal to
consune al cohol under the age of 21 in Las Vegas, Nevada.
Further, the nmere allegation that Appellant consuned
al cohol while under the age of 21 does not necessarily inply the
m ssing elenment. As this Court made clear in Fosler, where an
act, standing al one, does not constitute a crimnal offense, the
“mere allegation that an accused has engaged in [the act] cannot
inply the [mssing] elenent.” 70 MJ at 230. Thus, in Fosler,
this Court refused to find that the term nal elenent of Article
134 was necessarily inplied where the Governnent had sinply
al l eged a wongful violation of Article 134 for adultery. Id.
The sane principle applies here because Appellant’s all eged act
of consum ng al cohol, standing al one, was not illegal.
Critically, as this Honorable Court has nade clear, “unless
t he specification sets forth an unlawful act, it nust be
presuned |awful. Were an act is not in itself an offense,
being made so only by statute, regulations, or custom words

inporting crimnality are a requirenment and, if |acking, the

specification is deficient.” United States v. Brice, 38 C MR

134, 138 (C.M A 1967) (citation omtted) (enphasis added). The
Brice Court further explained that “if the act charged does not

of itself constitute crimnal conduct w thout an allegation of

12



wr ongf ul ness, the om ssion thereunder renders the specification
legally deficient.” 1d. (citation omtted).

Li ke the specification at issue in Brice, the specification
here does not contain the “words inporting crimnality” --
nanmel y, that Appellant consuned al cohol “in a sal oon, resort or
prem ses where spirituous, malt or fermented |iquors or w nes
are sold.” As such, Charge |I’'s specification is deficient.

C. The military judge and the Air Force Court of Criminal
Appeals erred by attempting to cure the deficient specification
through the use of evidence presented at trial.

Rat her than apply this Honorable Court’s clear guidance
that a chall enged specification nust be narrowy construed and
nmust state every el enent of the offense, the mlitary judge —-
and then the Air Force Court of Crimnal Appeals -- erroneously
turned the issue into an evidentiary one. Specifically, in
expl ai ning his decision to deny the defense notion to dismss,
the mlitary judge incorrectly stated that, “What we are really
tal ki ng about is whether the governnent has sufficient evidence
to prove beyond a reasonabl e doubt that the accused was derelict
in the performance of those duties.” J.A 63. The Air Force
Court of Crimnal Appeals conpounded this error by explaining
“the question was not whether the specification of the charge
stated an offense, but whether the governnent had sufficient
evidence to prove that the appellant was guilty of the charge.”

Hayes, No. ACM 37588 (A.F. C&. Crim App., August 15, 2011)(J. A

13



3). Both the mlitary judge and the Air Force Court are w ong.
The correct analysis is to narrowy construe the specification
and see whether, as a matter of |aw, the specification alleged
every element of the offense. Fosler, 70 MJ. at 230.
As made clear by this Court, “a facially deficient

speci fication cannot be saved by reference to proof at trial

.7 Crafter, 64 MJ. at 211; see also United States v. Mayo,
12 MJ. 286, 288 (C.MA 1982), overruled on other grounds by
Fosler, 70 MJ. 225. The mlitary judge here should have
focused only on the specification itself, and rather than all ow
t he Governnent to save the specification through proof at trial,
shoul d have di sm ssed the specification for the failure to state
an of fense.

D. The Government’s failure to state an offense violated
Appellant’s constitutional rights to due process.

The mlitary judge’'s error here was not nerely academ c.
As a result of the Governnment’s failure to specifically allege
that he consumed al cohol in a prohibited | ocation, Appellant was
forced to guess the Governnment’s theory of crimnality. Wen
properly applied, the Fifth and Sixth Amendnents to the U S
Constitution prohibit the Government from placing crimnal
defendants in the sanme predi canent faced by Appellant.

This Court has repeatedly enphasi zed that “the due process

principle of fair notice mandates that ‘an accused has a right

14



to know to what of fense and under what |egal theory’ he will be
convicted.” E.g., United States v. Jones, 68 MJ. 465, 468
(C.A A F. 2010) (quoting United States v. Medina, 66 MJ. 21,
26-27 (C.A A F. 2008)); United States v. Mller, 67 MJ. 685,
389 (C A AF. 2009). Further, in Russell v. United States, the
Suprene Court explained that a charge fails “to informthe
def endant of the nature of the accusation against hint if it
| eaves the prosecution “free to roanf and “shift its theory of
crimnality” throughout a trial. 369 U S. 749, 767-68 (1962).
Such a charge is fatally deficient and nust be dism ssed. Id.
at 772.

Here, the Government did not refine its theory of
Appellant’s crimnality until after the trial began, as
evi denced by the shifting analysis at both the Article 32
heari ng (where the Governnent elicited testinony about al cohol
consunption in private residences) and the witten response to
the notion to dism ss (where the Governnent focused on
Appel l ant’ s al | eged consunption of al cohol on Las Vegas
Boul evard, Freenont Street, and a public pool). J.A 33-34,
100. Wthout the constitutional benefit of a properly drafted
specification, trial defense counsel had to prepare Appellant’s
case by exam ning the only sources of particulars provided by
the Governnent prior to arraignnment: the Article 32 hearing and

the Governnent’s witten response to the notion to dismss. A

15



cl ose exam nation of these two sources reveals, however, that
the Governnment sent conflicting nessages as to its theory of
Appel lant’s crimnality.?

As detail ed above, the Governnment elicited testinony at the
Article 32 hearing that Appellant consuned al cohol in private
| ocations -- acts that the I.O specifically noted were not
criminalized by NR S. 202.020.2 J.A 100. Further, the
Government presented evidence that Appellant was observed in
possessi on of al cohol in a public place while under the age of

21 -- an act prohibited by NNR S. 202.020(2). J.A 103. Wile

1 BEven if the Governnent had clearly laid out its theory of
Appellant’s crimnality in the Article 32 hearing or in the
response to the notion to dismss, it is axiomatic that a
deficient specification cannot be cured by ancillary docunents
or pleadings. See, e.g., Russell, 369 U S at 770 (noting that
“it is a settled rule that a bill of particulars cannot save an
invalid indictnent”) (citations omtted). Appellant points to
the Article 32 hearing and the Governnent’s response to
thenmotion to dismss only to illustrate that the Governnment’s
theory of his crimnality continued to shift throughout the
pretrial stages of Appellant’s court-martial.

2 One of those locations was the Luxor Hotel. J.A 103, 117,
121. Appellant recognizes that a court-martial is not bound by
the 1.0 ’s determnation that the Luxor is not a public place
for the purposes of N R S. 202.020. However, the I.QO s finding
-- coupled with her unique position as a Nevada magi strate judge
-- further enphasized the inportance of the Governnent
specifically alleging that its theory of Appellant’s crimnality
was that (1) he did indeed consune al cohol at the Luxor; (2) the
Luxor is a saloon, resort, or prem se that sold |iquor and w ne;
and (3) that the Luxor is appropriately considered a single
entity for purposes of NNR S. 202.020, rather than a collection
of entities, sonme of which nmay qualify as a Iiquor seller and
sonme of which may not.

16



the 1.0 specifically noted that the Governnent had not charged
Appel  ant with possession, the Governnment further obscured its
theory of crimnality by suggesting in its witten response to

the notion to dismss that it would use evidence of possession

to prove public consunption of alcohol. The Governnment al so
indicated inits witten response that it intended to present
evi dence at trial that Appellant had consuned al cohol on two
public streets and at a pool, in addition to drinking at the
Luxor. J. A 33-34.

Appel I ant may have reasonably believed that the Governnent
only had evidence of himconsum ng al cohol in private or non-
crimnal |ocations, based on (1) the testinony presented at the
Article 32 hearing, (2) the I.O"'s findings, (3) the
Government’ s subsequent failure to redraft Charge |I’s
specification, and (4) the Governnment’s continued enphasis in
the witten response to the notion to dismss. Critically, had
the Governnent properly drafted the specification, Appellant
woul d have been on notice that his alleged crimnal behavior had
nothing to do with drinking alcohol in an apartnent, at a pool,
or on a public street, but rather was focused on his alleged
consunption at a saloon, resort, or other prem se that sold
al cohol. By not providing constitutionally required notice to

Appel l ant, the Governnent essentially forced himto flail at a

17



nmoving target -- a tactic specifically prohibited by the Suprene
Court. See Russell, 369 U S. at 767-68.

Further illustrating the danger warned agai nst by Russel
and Jones is the mlitary judge' s erroneous conclusions of |aw.
In denying Appellant’s notion to dismss, the mlitary judge
incorrectly focused on the distinction between public and
private places. J.A 63-64. Picking up on this, trial counsel
twice erroneously referred to the Nevada statute as prohibiting
al cohol consunption in a “roonf instead of a “sal oon” where
al cohol is sold. J.A 62. |Inportantly, whether a place is

“public” or “private” is not an el enent of wongful consunption

of al cohol by a person under age 21 in Nevada. J.A. 65.

I nstead, the elenment is whether the location in which the
accused consunes al cohol is a saloon, resort, or prem se that
sells alcohol. 1d. Wether a place is “public” or “private” is
significant under NR S. 202.020 only if the Governnent is

charging an individual with possession of alcohol. 1[1d. Because

the mlitary judge nade conclusions of |law relevant only to the
possessi on of al cohol, Appellant still was not on notice of the
Governnent’s theory of crimnality despite having already been
arrai gned and having already (unsuccessfully) sought
clarification through a notion to dism ss.

Not only did the mlitary judge msinterpret and m sapply

the Nevada | aw that purportedly inposed upon Appellant the
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charged duty, but the judge's faulty reasoning shows that not
even he understood that the Governnent was attenpting to hold
Appel lant crimnally responsible for consum ng al cohol in a

sal oon, resort, or premse that sold al coholic beverages.® It is
unreasonabl e and unfair to expect that Appellant had any better

i dea of the Governnent’s theory.

The specification of Charge | failed to provide sufficient
notice to Appellant that he had to defend agai nst allegations of
consum ng al cohol in a saloon, resort or prem ses where
al cohol i c beverages are sold. The specification also failed to
notify himthat he needed to defend agai nst an all egation that
he consuned al cohol in a public place, as found by the mlitary
j udge, but not forbidden by any statute or regulation. As a
result of these deficiencies, Charge |I’'s specification failed to
properly state an offense and nust be dism ssed. See Fosler, 70
MJ. at 233.

E. Appellant was harmed when the Government failed to
provide him constitutionally required notice.

3 This misunderstanding is explainable given the Government’s
failure to properly draft Charge |I's specification. As noted by
the Suprene Court, “in addition to inform ng the defendant,

anot her purpose served by the indictnent is to informthe trial

j udge what the case involves, so that, as he presides and is
call ed upon to make rulings of all sorts, he nay be able to do
sointelligently.” Russell, 369 U S at 769, n.15 (citation and
internal quotation omtted).
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The Air Force Court of Crimnal Appeal s explained that,
even if Charge |I's specification failed to state an offense, any
error was harmess. J.A 3-4. Wile Appellant acknow edges he
was convi cted of additional charges and was sentenced bel ow t he
maxi mum puni shnent inposable by law, the Air Force Court’s
harm ess-error determi nation ignores the collateral consequences
of a federal conviction. As the Suprenme Court has nmade clear,
“the collateral consequences of a second conviction [even in the
case of concurrent sentences] nmake it as presunptively
inperm ssible to inpose as it would be to inpose any ot her
unaut hori zed cumul ati ve sentence.” Rutledge v. United States,
517 U. S. 292, 302 (1996). Further, this Honorable Court has
expl ai ned that an accused is harned when the Government deprives
hi m of his due-process right to adequately defend hinmself. See
United States v. Marshall, 67 MJ. 418, 421 (C. A A F. 2009)
(explaining that the accused was materially prejudi ced because
he was convicted of an offense after fatal variance resulted in
hi m not being given the opportunity to anticipate the
Government’s theory of his crimnality and adequately prepare
his defense). Inportantly, Marshall rejected the sane reasoning
enpl oyed by the Air Force Court here -- nanmely, that the
specification’s deficiency was harm ess because the resulting
fatal variance did not increase the punishnment to which the

accused was subject. 1d. This Court should followits own
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precedent and find that Appellant was harmed when he was
convicted of an offense after being deprived of his due-process
rights.
Conclusion

By failing to allege that Appellant’s consunption of
al cohol was illegal under Nevada state |aw, the Governnent
deprived himof his due-process right to adequately prepare his
defense. Additionally, by failing to provide himwth
constitutionally required notice, Appellant was convicted of
behavi or that is not prohibited by either the Uniform Code of
Mlitary Justice or Nevada state |aw. Further conpoundi ng the
deficiency of Charge | and its specification, the mlitary judge
and the Air Force Court of Crimnal Appeals failed to follow
this Court’s clear analysis for reviewing the sufficiency of a
speci fication.

WHEREFORE, Appel |l ant requests this Honorable Court set

aside Charge | and its specification, and order a rehearing on

<Y :

Gl —
S )
SHANE A. McCAMMON, Capt, USAF
Appel | at e Def ense Counsel
US.CA A F. Bar No. 33983
Air Force Legal Operations Agency
1500 Perineter Road
JB Andrews NAF, MD 20762

shane. nccamon@ent agon. af . m |
(240) 612-4770

t he sentence.
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