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| ssue Presented

APPELLANT PURPORTEDLY ENLI STED IN THE MARI NE

CORPS AFTER A JUDI Cl AL DETERM NATION OF H' S

| NCAPACI TY TO CONTRACT, WH CH REMAINS |IN

EFFECT. WAS HI' S ENLI STMENT VO D AB I NI Tl O?

Statenent of Statutory Jurisdiction
The Navy- Marine Corps Court of Crimnal Appeals had
jurisdiction under Article 66(b)(1), Uniform Code of Mlitary
Justice (UCMJ), 10 U. S.C. 8§ 866(b)(1) (2006), because
Appel I ant’ s approved sentence included a bad-conduct di scharge.
This Court has jurisdiction in this case based on Article
67(a)(3), UCMIJ, 10 U . S.C. 8§ 867(a)(3) (2006).
Statenent of the Case
A mlitary judge sitting as a general court-nmartial,

convi cted Appel lant of one specification of fraudul ent
enlistnment, two specifications of unauthorized absence, and four
specifications of possessing child pornography in violation of
Articles 83, 86, and 134, UCMJ, 10 U. S.C. 88 883, 886 and 934
(2006). The MIlitary Judge sentenced Appellant to confinenent
for four years, forfeitures of all pay and al |l owances, and a
bad- conduct di scharge. The Convening Aut hority approved the
sentence as adj udged and, except for the bad-conduct discharge,
ordered the sentence executed. |In accordance with a pretri al
agreenent, the Convening Authority suspended all confinenent in

excess of twelve nonths for a period of twelve nonths.



The Record of Trial was docketed with the |ower court on
March 16, 2010. After Appellant and the Governnent submtted
briefs, the lower court rendered its decision w thout hearing
oral argunent or ordering supplenental briefs. United States v.
Fry, No. 201000179, 2011 CCA LEXIS 5 (NNM C. Crim App. Jan.
27, 2011). The lower court affirmed the findings and the
sent ence.

On March 22, 2011, Appellant filed a petition for grant of

reviewwth this Court. On May 26, 2011, this Court granted

revi ew.
Statenment of Facts
A | n January 2008, Appellant enlisted in the Marine
Cor ps.

On January 7, 2008, Appellant went to the Mlitary Entrance
Processing Station (MEPS) in Los Angeles, California, and
conpl eted and passed the Arned Services Vocational Aptitude
Battery (ASVAB) with an Arnmed Forces Qualification Test (AFQT)
score of 56. (J.A 238.) That sane day, Appellant signed
bl ocks 13 and 18 of an enlistnent docunent of the Armed Forces
of the United States (DD Form 4) certifying his understandi ng of
the ternms of the enlistnment contract and confirmng his
enlistment in the Marine Corps. (J.A 205, 218.) On January
14, 2008, Appellant took the oath of enlistnment. (J.A 219.)

Appel I ant signed bl ock 22a of DD Form 4 confirmng his



enlistnment into the regular conponent, shipped to boot canp at
MCRD San Di ego, to undergo recruit training, and began draw ng
mlitary pay. (J.A 205-06.) Before he shipped to boot canp,
Appel I ant never reported that he was autistic in any witten
docunents or forms. (J.A 206.)

At boot canp, Appellant struggled early. (J.A 206-07.)
Bet ween January 18, 2008, and February 7, 2008, Appell ant
recei ved negative counseling because he: (1) failed to nake
satisfactory progress due to mssed training (bed rest and |ight
duty); (2) stole peanut butter fromthe chow hall; (3) urinated
in his canteen instead of requesting perm ssion to use the head;
(4) refused to eat chow and |l eft chow wi t hout perm ssion; (5)
failed to shave (and |ied about not shaving); and, (6) was
suspected of malingering. (J.A 206.)

At one point during boot canp, Appellant told an
| ndependent Duty Corpsman (I DC) that he had autism (J.A 3,
206.) Because of Appellant’s revelation, the IDC contacted M.
Fry, who confirnmed that Appellant was autistic. (J.A 3, 50,
206.) Appellant expressed his desire to return to training and
was | ater deened fit for duty. (J.A 206-07.)

Appel l ant inproved as a recruit, received no nore negative
docunent ed counseling, and anong ot her things, he conpleted: (1)
initial drill; (2) first phase training; (3) initial physical

fitness test; (3) second phase training; (4) rifle



qualification; (5) Series Conmander Interview, (6) final drill;
(7) practical application and witten exam nation; (8) Marine
Corps Martial Arts Program qualification; and, (9) “the
Crucible.” (J.A 173-76, 207-08.)

On April 11, 2008, Appellant graduated from boot canp at
Marine Corps Recruit Depot (MCRD) San Diego. (J.A 208.) After
t aki ng several days of “boot |eave,” Appellant reported to the
School of Infantry West at Marine Corps Base Canp Pendl et on,
where he continued to performmlitary duties as a nenber of the
guard force while awaiting further training. (R 101-02.) He
recei ved pay and all owances during that tinme. (J.A 250-58.)

Whil e at the School of Infantry, Appellant tw ce absented
himself fromhis unit without authorization. (J.A 4, 208.) He
al so downl oaded i mages of child pornography onto two cell phones
and two | aptop conputers. (Charge Sheet.)

B. In March 2009, Appellant asserted that his enlistnent

contract was void ab initio in a pretrial notion to
dism ss for |ack of personal jurisdiction.

Charges were preferred agai nst Appel |l ant on August 19,
2008. (Charge Sheet.) Appellant first introduced extensive
evi dence that he had a history of devel opnental and | earning
disabilities at the Article 32 investigation. (J.A 154-65.)
On March 25, 2009, Appellant filed a pretrial notion to dismss

for lack of personal jurisdiction. (J.A 80-114.)



The follow ng facts were fully devel oped after Appell ant
filed the pretrial notion to dismss and the MIlitary Judge
recei ved docunentary evidence and wi tness testinony.

At a young age, the state of California sent himto live
with his paternal grandnother, Mary Beth Fry. (J.A 187.) In
June 2006, Ms. Fry petitioned the California probate court for a
“limted conservatorship of the person” over Appellant. (J.A
188.) The petition was based on Appellant’s devel opnent al
disability, autism as defined by California Probate Code § 1420
(Deering 2009). (J.A 126.) In response, the probate court
named Ms. Fry as limted conservator of the person over

Appel | ant :

It is ordered that the following civil and |ega

rights of the Limted Conservatee wunder section

1801(d) of the Probate Code are limted:

(1) The right to fix his RESIDENCE or specific
dwel |'i ng;

(2) The right to have access to his CONFI DENTI AL
RECORDS and papers;

(3) The right to enter into CONTRACTS on his behal f;

(4) The right to have exclusive authority to give or
w thhold consent to MEDI CAL TREATMENT; (except
the power to consent to sterilization)

(5 The right to mnmeke decisions concerning his
EDUCATI ON . ]

(J.A 139.) Ms. Fry received training and a handbook t hat
expl ai ned her responsibilities as a |limted conservator. (J.A
77-78.)

After Appellant graduated high school in Colorado (J.A

169-70), he returned to California. (J.A 60.) Soon after,



Appel l ant cal l ed Gunnery Sergeant (GySgt) M Teson, a Marine
Corps recruiter assigned to the area, and expressed his desire
to enlist in the Marine Corps. (J.A 60.) Appellant had net
the recruiter at “Young Marine” events at his former high school
in California. (J.A 55.) Appellant and GySgt Teson net to
di scuss Appellant’s enlistnment, and within ten days Appel |l ant
shi pped to boot canp at MCRD San Diego. (J.A 64-65, 220-21.)
During pre-enlistnment screening, GySgt Teson | earned that
Appel I ant had been charged with several m sdenmeanors that were
| ater dismssed. (J.A 63, 204-05.) The Mlitary Judge found
that GySgt Teson knew or shoul d have known that Appell ant
conpl eted his high school education at an institution for
chil dren and adol escents with psychol ogi cal, enotional, or
behavi oral problens. (J.A 204.) Appellant told GySgt Teson
that he was subject to a limted conservatorship, but the
recruiter believed that it had no effect on Appellant’s ability
to enlist, partly because Ms. Fry—the |imted conservator—told
the recruiter that she could not stop Appellant fromjoining the
Marine Corps. (J.A 71, 205.) Wen Appellant told GySgt Teson
that his grandnot her would not want himto enlist, the recruiter
assunmed her objection was irrel evant because Appellant was over

ei ghteen years old. (J.A 75, 205.)



C. Appel lant affirmatively m srepresented his nmedical history.

Bet ween 2004 and 2006, a psychiatrist treated Appell ant,
and described himin May 2006 as “high functioning for a child
wth autism. . . .7 (J.A 116.) At no tinme, however,
according to GySgt Teson, did Appellant or Ms. Fry report that
Appel l ant was autistic. (J.A 76.) Nor did Appellant tel
GySgt Teson that he had received fifteen nonths of “psychiatric
care and counseling to deal with [his] desire to view child
por nogr aphy” because Appellant feared this would keep himfrom
enlisting in the armed forces. (R 263-64.)

On January 7, 2008, before he took his oath of enlistnent,
Appel I ant conpleted a “Report of Medical H story.” (Appellate
Ex. VI at 50-58.) Appellant was asked, anong other things: (1)
“Have you consulted or been treated by clinics, physicians .
within the past 5 years for other than mnor illnesses?’; (2)
“Have you ever received, is there pending, or have you ever
applied for pension or conpensation for any disability or
injury?”; (3) “[Have you ever] received counseling of any
type?’; (4) “[Have you ever] been evaluated or treated for a
mental condition?”; and, (5) “Have you ever had any illness or
injury other than those al ready noted?” Appellant answered each
guestion in the negative. (Appellate Ex. VI at 50-51.)

Addi tionally, Appellant checked yes when asked if he was

“currently in good health.” (Appellate Ex. VI at 50.)



Appel lant told the IDC at boot canp that he Iied when he
enlisted in the Marine Corps and that he did not tell anyone,
i ncluding MEPS officials, that he had autism (J.A 12.) The
I DC did not recall Appellant stating that anyone told himto
conceal facts when enlisting. (J.A 13.) After the IDC called
Ms. Fry, the Record reflects that Ms. Fry did not take any
formal action to void Appellant’s enlistnment. (J.A 18.)
I nstead, Ms. Fry generally stated that she wanted Appellant to
come home, but did not ask to speak with anyone in authority.
(J.A. 18.) M. Fry did not informthe IDC or anyone el se that
she wi shed to exercise any authority over Appellant’s power to
contract. (J.A 207.) M. Fry later attended Appellant’s boot
canp graduation, and again, neither Ms. Fry nor Appellant sought
to void his enlistnment contract at this tinme. (J.A 208.)

Before trial, Dr. B. Reed, a Navy psychol ogi st, conducted a
Rul e for Courts-Martial 706 inquiry into Appellant’s capacity to
understand the nature of the charges against himand to
participate in his defense. (J.A 31-32.) Dr. Reed personally
met with Appellant and concl uded Appellant: (1) “did not have a
severe nmental disease or defect” at the time of his alleged
crimnal conduct, which included fraudulent enlistnment; (2) “was
not unable to appreciate the nature and quality or w ongful ness
of his conduct”; and (3) “does have sufficient nental capacity

to understand the nature of the proceedings and to cooperate in



his defense.” (Appellate Ex. XIlIl at 1-2.) Additionally, Dr.
Reed determ ned and testified at the notion hearing—after
| earni ng that Appellant was di agnosed with autism and had a
limted conservatorshi p appointed over his person in California—
—that “by 51 percent or nore, | would have to say yes [Appell ant
understood the effect of his enlistment into the arned forces].”
(J.A 34, 40.)

The Mlitary Judge nade witten Findings of Fact and
Concl usions of Law. (Appellate Ex. Xl; J.A 202-214.) The
Mlitary Judge found that “the preponderance of the evidence
supports the conclusion that the standards set forth in Article
2(c) have been net naking the accused subject to the
jurisdiction of the UCMI.” (Appellate Ex. XXI at 14; J. A 214.)
The Mlitary Judge denied Appellant’s notion to dismss for |ack

of personal jurisdiction.



Ar gunent

APPELLANT WAS SUBJECT TO THE UCM] BECAUSE HE
HAD  THE CAPACI TY TO  UNDERSTAND  THE
SIGNI FI CANCE  OF ENLISTMENT |IN THE ARMED
FORCES AND HE ENLI STED VOLUNTARI LY
APPELLANT SATI SFI ED THE ENLI STMENT CRI TERI A
UNDER 10 U.S.C. 88 504, 505, AND 802. EVEN
| F APPELLANT’ S ENLI STMENT CONTRACT WAS VA D
AS A MATTER OF LAW HE CONSTRUCTI VELY
ENLI STED BY SUBM TTING VOLUNTARILY TO
M LI TARY  AUTHORI TY, RECEI VING  PAY, AND
PERFORM NG M LI TARY DUTI ES.

A. St andard of revi ew.

When an appel | ant chal | enges personal jurisdiction on
appeal, this Court reviews that question of |aw de novo, but
adopts the mlitary judge's findings of fact unless they are
clearly erroneous or unsupported in the record. United States
v. Melanson, 53 MJ. 1, 2 (C.A A F. 2000) (citing United States

v. Owens, 51 MJ. 204, 209 (C. A A F 1999)).

B. Law.

The rel ati onship between the Governnent and its mlitary is
“distinctively federal in character.” Stencel Aero Engi neering
Corp. v. United States, 431 U.S. 666, 672 (1977). “The power to
regul ate the arnmed forces nmust have been granted to Congress so
that it would have the authority over its armed forces that
ot her nations have | ong exercised, subject only to limtations
of the Constitution.” United States ex rel. Toth v. Quarles,

350 U.S. 11, 29 (1955) (enphasis added) (citations omtted).

10
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“The voluntary enlistnment of any person who has the
capacity to understand the significance of enlisting in the
armed forces shall be valid for purposes of jurisdiction
change of status fromcivilian to nenber of the arned forces
shall be effective upon taking the oath of enlistnent.” Article
2, UCMJ, 10 U.S.C. 8§ 802 (2006). A person serving in the arned
forces who submtted voluntarily to mlitary authority, net the
ment al conpetency and m nimal age enlistnent qualifications of
10 U.S.C. 88 504 and 505, received mlitary pay and al |l owances,
and perfornmed mlitary duties is subject to courts-narti al
jurisdiction under Article 2. Id.

“No person who is insane, intoxicated, or a deserter from
an arned force, or who has been convicted of a felony, may be
enlisted in any arned force.” 10 U S.C. 8§ 504(a) (2006). “The
Secretary . . . may accept original enlistnments in the Regul ar
Arny, Regul ar Navy, Regular Air Force, Regular Marine Corps, or
Regul ar Coast Cuard, as the case may be, of qualified,
ef fective, and abl e-bodi ed persons who are not |ess than
seventeen years of age nor nore than forty-two years of age.”

10 U.S.C. § 505(a) (2006).

11



C. Di scussi on.

1. Appellant’s legal and “limted” conservatorship
in California explicitly preserved his | ega
capacity to enter into binding contracts, subject
only to his conservator’s control

The California Probate Code states that limted
conservators should “assist the limted conservatee in the
devel opment of maxi mum self-reliance and i ndependence.” Cal.
Prob. Code 8§ 2351.5(a)(2) (Deering 2009). The Probate Code in
§ 1801(d) also states: “The conservatee of the l[imted
conservator shall not be presuned to be inconpetent and shal
retain all legal and civil rights except those which by court
order have been designated as |legal disabilities and have been
specifically granted to the limted conservator.” Cal. Prob.
Code 8§ 1801(d) (Deering 2009).

“The authority of a guardian, conservator, or committee .
does not extend beyond the jurisdiction of the governnent
under which that person was invested with authority, except to

the extent expressly authorized by statute.” Cal. Code Cv.
Proc. 8 1913(b). The California Code of Civil Procedure
expressly declines to grant full faith and credit to the
guar di anshi ps and conservatorshi ps of other states. Cal. Code
Gv. Proc. § 1913.

The conservatorship statute in California “permts a court

to ‘appoint a conservator for a person who [is] neither insane

12



nor inconpetent, but who, for a variety of other reasons,
need[s] direction in the managenent of his [or her] affairs.’”
Conservat orshi p of Bookasta, 216 Cal. App. 3d 445, 449 (Cal.
1989) (quoting Board of Regents v. Davis, 14 Cal. 3d 33, 39
(Cal. 1975)).

The probate court order appointing Ms. Fry as limted
conservator over Appellant explicitly “limted” Appellant’s
“right to enter into CONTRACTS on his behalf.” (J.A 138-39.)
It did not divest Appellant of his right to contract, but sinply
granted Ms. Fry the power to “control the right of [Appellant]
to CONTRACT.” (J.A. 138-39.)

Thus under a clear read of the probate court order in this
case and California |l aw, Appellant’s right to contract remained
intact. The order nerely limted that right, making it subject
to the limted conservator’s power only to control Appellant’s
right to contract. That is, insofar as the court did not
expressly grant Appellant’s right to contract to Ms. Fry or
anyone el se, Appellant retained the capacity to exercise that

legal and civil right for hinself, at least to the extent that

Ms. Fry did not affirmatively act to stop him

13
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2. Appel | ant had the capacity to contract under
Article 2, UCMIJ, and California cannot bind the
arned forces, where to do so would render Article
2 neani ngl ess.

Regardl ess of the proper construction of California G vil
Code § 40, nothing in the Record of Trial or the |aw supports
that this provision prevents the change of status, fromcivilian
to servicenenber, contenplated by Article 2(b), UCMI. In fact,
because Appellant had the | egal capacity to contract and, nore
inmportantly, the nmental capacity to understand the significance
of his voluntary decision to enlist in the Marine Corps, Article
2(b) makes his status as a nenber of an armed force a proper
basis for personal jurisdiction at his general court-nmartial.

Under Cal. Code Cv. Proc. § 1913 and state case | aw,
California would simlarly not have been bound by Ms. Fry’'s
conservatorship had it been ordered by a sister state. See
Hol iway v. Wbods, 143 Cal. App. 3d 1006 (1983) (holding that a
woman’s Il linois conservatorship over her father gave her no
special authority to act as his conservator in California).
Appel l ant’ s argunent that the California state court’s order
effectively bound Congress and the Marine Corps, (Appellant’s
Br. at 17), thus mstakenly relies upon Irving Trust Co. v. Day,
314 U. S. 556 (1942) for the proposition that “state judicial
determ nati ons of incapacity govern enlistnment contracts signed

in that jurisdiction.” (Appellant’s Br. at 17.)

14



In fact, Irving Trust Co. did not address the interplay
bet ween states and the arned forces, and nerely held that the
U S. Constitution does not forbid a state |egislature from
limting, conditioning, or abolishing the power of testanentary
di sposition over property within its jurisdiction. 1d. at 562.
Despite Appellant’s narrow construction of California Gvil Code
8§ 40 (Appellant’s Br. at 12), the court order establishing a
limted conservatorship over the person of Appellant did not
extingui sh his capacity to contract.

The Suprene Court has equated nmarriage to mlitary
enlistnent. Inre Ginmey, 137 U S. 147, 151-52 (1890).
“Enlistment is a contract; but it is one of those contracts
whi ch changes the status; and, where that is changed, no breach
of the contract destroys the new status or relieves fromthe
obligations which its existence inposes.” |Id. at 151. The
conparison flowed imediately: “Marriage is a contract; but it
is one which creates a status. |Its contract obligations are
mut ual faithful ness; but a breach of those obligations, does not
destroy the status or change the relation of the parties to each
other.” 1d. at 151-52; see al so Koebke v. Bernardo Hei ghts
Country Club, 36 Cal. 4th 824, 843 (2005) (holding that marriage
arises out of a civil contract).

Appel | ant expressly concedes that he retained the unlimted

right to consent to a marriage contract in California.
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(Appellant’s Br. at 14.) Here, where Appellant’s limted
conservatorship did not limt his ability to consent or w thhold
consent to contract to marry, it follows logically that—even if
the state court’s order was sonmehow bi ndi ng upon the arned
forces—he retained the unlimted ability to consent or w thhold
consent to enlist in the arned forces.
3. The Record denonstrates that Appellant had the
capacity to understand the significance of
enlisting in the Mari ne Corps, he enlisted
voluntarily, and Appellant fails to denonstrate a
| ack of capacity. Appellant becane a nenber of

the arnmed forces subject to the UCMI i nmmedi ately
upon taking the oath of enlistnent.

A court-martial may try any person when the UCMI allows it.
See Rule for Courts-Martial (R C M) 202(a), Manual for Courts-
Martial (MCM, United States (2008 ed.). Menbers of the arned
forces who enlist voluntarily and have the capacity to
understand the significance of their enlistnent in the arned
forces beconme subject to court-martial jurisdiction upon taking
the oath of enlistnment. See Article 2(a)(1) and (b), UCM.
Because Appel |l ant had the capacity to understand the
significance of his enlistnment and he enlisted voluntarily, his
general court-martial properly held personal jurisdiction over

hi m
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a. Appel l ant voluntarily enlisted and took the
oath of enlistnent on January 14, 2008.

According to his service record book, Appellant took the
oath of enlistnent on January 14, 2008. (J.A 218-19.) During
the plea colloquy for Appellant’s guilty plea to fraudul ent
enlistnment, the MIlitary Judge defined enlistnent as “a
voluntary entry or enrollnment for a specific termof service in
one of the arnmed forces of the United States.” (R 254.)

Appel lant told the MIlitary Judge that he understood this
definition. (R 254.) He then confirmed for the Mlitary Judge
that he had enlisted on January 14, 2008, for a termof five
years. (R 262, 265.)

Before that date, Appellant took affirmative, voluntary
steps to effect his enlistnment in the Marine Corps. During the
pretrial notion to dismss for |ack of jurisdiction, Appellant’s
recruiter testified that he first nmet Appellant at *Young
Marine” events at Marine Corps Base Canp Pendleton. (J.A 55.)
At the tinme, Appellant was too young to enlist, and he | ater
noved to another recruiting district, so the recruiter had
l[imted contact with Appellant for several years. (J.A 55-60.)
However, when Appel |l ant noved back into the recruiter’s
district, he sought out the recruiter to let himknow that he

wanted to enlist in the Marine Corps. (J.A 60.)
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Appel lant’s statenents at trial also confirmthe

vol untariness of his actions. Regarding Appellant’s decision to
conceal that he had received fifteen nonths of counseling
because of his “desire to view child pornography,” the Mlitary
Judge asked Appellant, “And you did so because you wanted to
enlist, right?” (R 264.) Appellant answered, “Yes, sir.”
(R 264.)

b. Appel | ant had the capacity to understand the

nmeani ng of his decision to enlist in the
Mari ne Cor ps.

Havi ng established that Appellant’s enlistnent was
vol untary, the next question is whether he had the “capacity to
understand the significance of enlisting in the armed forces.”
Art. 2(b), UCMI. During the notion hearing, Trial Counsel asked
Dr. Reed whet her Appell ant understood the consequences of
enlisting: “By a preponderance of the evidence [or a] 51 percent
standard do you believe [Appellant] was able to understand the
effect of being enlisted in the arned forces?” (J.A 34.) Dr.
Reed answered, “Well, when you ask ne 51 percent or nore, |
woul d have to say yes.” (J.A 34.) Dr. Reed testified to this
conclusion, after learning that Appellant had autismand a
l[imted conservatorship over his person ordered in California
state court. (J.A 37, 40.) Later, the Mlitary Judge, relying
heavily on the testinony of Appellant’s recruiter, drill

instructors, and sergeant of the guard at the School of Infantry
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(West), concluded that Appellant had conprehended the neani ng of
his enlistment:

The observations of those who observed [Appellant]

from the tinme of his enlistnent, throughout recruit

training, and in his brief tinme at the School of

I nfantry, suggest that he was not far (one way or the

other) from an average recruit or entry level Marine

and provide no evidence that he |acked the capacity to
understand the significance of his enlistnent.
(J.A. 210.) The MIlitary Judge also found that Appellant’s
“performance on the ASVAB indicates that he was well within the
ment al conpetency standards for enlistnent.” (J.A 210.)

Thus, Appellant knew what he was doing and knew what to
say, or not to say, when enlisting. Appellant admtted to the
| DC that he intentionally lied at MEPS and withheld his autism
di agnosis. (J.A 20.) Because Appellant had the capacity to
understand the significance of his enlistnment in the arned
forces and he enlisted voluntarily, the requirements of Article
2(b) were satisfied, and the MIlitary Judge properly denied
Appel lant’s notion to dismss for |ack of personal jurisdiction.
(J.A 214.)

4. Assunming that the California Probate Court’s

determ nati on was sonehow binding, the limted
conservator ratified the enlistment contract.

Al t hough Ms. Fry possessed the power to control Appellant’s
right to contract under California | aw, she nade no fornma
effort to cancel Appellant’s enlistnent contract. (J.A 205.)

To the contrary, she testified at the notion hearing that upon
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| earni ng that Appellant was going to continue his training at
boot canp, she began to hope that his staying in the Marine
Corps would be “positive.” (R 207.) She also attended

Appel  ant’ s boot canp graduation cerenony and did not seek to
void Appellant’s enlistnment contract or otherw se challenge it.
(J.A 208.) Later, between boot canp graduation and the start
of Appellant’s School of Infantry training at Canp Pendl eton,
she still took no steps to rescind Appellant’s contract, though
she knew of Appellant’s change in status and she remai ned in
contact with the attorney who represented her when she
petitioned for the limted conservatorship in the first place.
(R 208-10.)

Utinmately, she stated that she never asked anyone “to
cancel or void [Appellant’s] contract in the Marine Corps.”

(R 210.) The Mlitary Judge found that Ms. Fry “could have

obj ected, had the opportunity to object, and had the
responsibility as the limted conservator to object to

[ Appellant’ s enlistnment] if she believed that objecting was
‘necessary to pronote and protect the well-being.”” (J.A 213.)
Ms. Fry, the |imted conservator, chose not to act. Thus,
assum ng arguendo that Appellant’s limted conservatorship in

California is binding on Congress and the arned forces this

court-martial still has jurisdiction over Appellant because Ms.
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Fry effectively ratified his contract by failing to exert her
power to limt his right to contract.

5. Even if Appellant’s enlistnent contract was
invalid as a matter of law, his voluntary
subm ssion to mlitary authority while he was
nei ther drunk nor insane established a
constructive enlistnent.

A constructive enlistment can establish jurisdiction over
the person in cases where a valid enlistnment contract does not
exist. See, e.g., United States v. Harrison, 5 MJ. 476, 480
(CMA 1978) (“[T]here is no doubt as to the invalidity of the
appellant’s original enlistnent contract and its |ack of |egal
effect to change his status fromcivilian to sailor.
Accordingly, jurisdiction in the present case can only exist if
the appellant [later] effected a legitinmate constructive
enlistment.”) (citation omtted). Congress later codified the
doctrine of constructive enlistnent:

Not wi t hstandi ng any other provision of law, a person
serving with an arnmed force who—

(1) submtted voluntarily to mlitary authority;

(2) nmet the nental conpetence and mninmum age
qualifications of [10 U S C. 88 504 and 505] at the
time of wvoluntary submssion to mlitary authority;
(3) received mlitary pay or allowances; and

(4) performed mlitary duties, is subject to [the
UCMI] wuntil such person’s active service has been

[ properly] term nated.

Art. 2(c), UCMI (enphasis added).

21



Appel  ant was born on January 8, 1988, so he was 20 years
ol d when he took the oath of enlistnment. (J.A 216.) This
satisfies the age requirenent of 10 U.S.C. 8 505(a). The
MIlitary Judge found, and Appel |l ant does not dispute, that
Appel l ant enlisted and submtted to mlitary authority
voluntarily and that he thereafter received pay and all owances
and perfornmed military duties. (J.A 209.) At trial, Appellant
confirmed that he had remained on active duty between his
enlistment and his trial. (R 266.)

At the sanme tine, 10 U.S.C. §8 504 prohibits the enlistnment
of anyone “who is insane, intoxicated, or a deserter froman
armed force, or who has been convicted of a felony.” 10 U. S.C
8§ 504(a). As the Mlitary Judge observed: “There is no evidence
of intoxication at the tine of [Appellant’s] enlistnment and no
evi dence of a previous desertion by [Appellant].” (J.A 209.)
Li kewi se, there was no evidence that Appell ant had been
convicted of a felony. Nevertheless, Appellant chall enges the
Mlitary Judge's determination (J.A 7, 209.) that Appellant met
the nental conpetency requirenent of 10 U.S.C. § 504.

Section 504 plainly states that the “insane”?!

may not
enlist. 10 U.S.C. 8§ 504(a). Although nultiple pieces of

evi dence and points of testinmony confirmthat Appellant was

! According to Congress, “the words ‘insane’ and ‘'insane person’
and ‘lunatic’ shall include every idiot, lunatic, insane person,
and person non conpos nentis.” 1 US.C. 8 1 (2006).
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autistic, nothing suggests that he was “insane” at any tine,
much | ess when he enlisted. The basis for the establishnment of
a limted conservatorship was Appellant’s diagnosis of autism a
“devel opnental disability” under California law. Cal. Prob

Code 8 1420. The definition of devel opnental disabilities
expressly includes autism but insanity is not within the scope
of the statute. Cal. Prob. Code § 1420.

Furthernore, the results of the pretrial RC. M 706 inquiry
conducted by Dr. Reed establish that Appellant “did not have a
severe nental disease or defect” at the time of his alleged
crimnal conduct, which included fraudul ent enlistnent.
(Appellate Ex. XIll at 1.) Dr. Reed also found that Appell ant
was able “to appreciate the nature and quality or w ongful ness
of his conduct” and that he had “sufficient nmental capacity to
understand the nature of the [judicial] proceedings and to
cooperate in his defense.” (Appellate Ex. XIlIl at 2.) In other
wor ds, Appel | ant was not insane.

Appel | ant was sane, sober, and old enough to enlist when he
submtted voluntarily to mlitary authority. He not only
attended boot canp in the first place, but also reported for
further training at the School of Infantry. Further, he
recei ved pay and all owances, and perfornmed mlitary duties,

establishing a constructive enlistnent that provides a basis for
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personal jurisdiction, notw thstandi ng any ot her provision of
law. See Art. 2(c), UCM.
6. Appellant’s autismand the California state court

order do not bar this Court fromfinding a
constructive enlistnent.

Relying on United States v. Blanton, 7 CMA 664 (CMA
1957), Appellant argues that, assum ng Appellant’s enlistnent
contract was invalid as a matter of law, this Court cannot find
a constructive enlistnent. (Appellant’s Br. at 19-20.)

Appel lant’ s reliance on Blanton is incorrect for three reasons.
First, Blanton actually supports the Government’s argunent that
because the limted conservatorship preserved Appellant’s
ability to marry, it necessarily preserved his ability to
enlist. Blanton, 7 CMA. at 665 (citing Inre Giney, 137
U S. at 151-52) (equating marriage and enlistnment as nore than
mere contracts, which redefine a person’s “status.”) Appellant
concedes that under the limted conservatorship he retained the
exclusive right to contract to marry and create a status as a
married man in California. (Appellant’s Br. at 14.) Wth this,
as anal ogi zed by the Suprene Court in Gimey, Appellant
retained the right to contract to change his status from
civilian to Marine.

Second, Blanton reaffirnmed that Congress, and not state
| egi sl atures or state courts, determnes the qualifications for

arned forces enlistnent. In Blanton, the United States Court of
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Mlitary Appeals held that Congress, by statute, “established a
m ni mum age bel ow which a youth is inconpetent to acquire a
mlitary status.” 1d. at 667. This Court found that the where
the appell ee was | ess than sixteen years-old at the time of his
crimnal acts, there could be no constructive enlistnment under
the statute. There, because “at no tinme was [the appellee] on
active duty at an age when he was |legally conpetent to serve in
the mlitary [as defined by Congress]” his enlistnment contract
was not nerely voidable, but void. 1d.

Third, Appellant’s argunent against a constructive
enlistnment ignores the facts of his case. Sinply put, the
appel l ee in Bl anton was never conpetent to serve because was he
was disqualified by Congress. In the present case, Appell ant
met the threshold requirenents set under 10 U.S. C. 504, 505, and
802. The MIlitary Judge’ s Findings of Fact, which are neither
clearly erroneous nor unsupported by the Record, establish that
Appel | ant navi gated and conquered, if unremarkably, the rigors
of Marine Corps boot canp. (J.A 202-08.) Accordingly, the
California state court’s order of |limted conservatorship over
Appel lant and this Court’s holding in Blanton do not prevent

this Court fromfinding a constructive enlistnent.

25



Concl usi on
Wherefore, the Government respectfully requests that this

Court affirmthe decision of the | ower court.

/s/

KEVIN D. SHEA

LT, JAGC, USN

Appel | ate Gover nment Counse

Navy- Mari ne Corps Appellate

Revi ew Activity

Bl dg. 58, Suite BO1

1254 Charles Mrris Street SE,
Washi ngton Navy Yard, DC 20374
(202) 685-78378,fax (202) 685-7687
Bar no. 35125
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