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| ssues Presented
| .

IN BRADLEY |, THIS COURT RULED THAT ITS
APPLICATION OF WAIVER TO  APPELLANT S
DI SQUALI FI CATI ON- OF- TRI AL- COUNSEL CLAIM DI D
NOT RENDER HI' S PLEAS | MPROVI DENT WHERE THERE
WAS: (1) NO |NEFFECTIVE ASSISTANCE OF
COUNSEL (1AC) CLAIM AND (2) OMY A
POSSI BI LI TY THAT HE BELI EVED THE
DI SQUALI FI CATION CLAIM WAS PRESERVED FOR
APPEAL.  ON REMAND, APPELLANT CLAIMED |AC
AND PRESENTED EVI DENCE THAT HE DI D BELI EVE
H'S DI SQUALI FI CATION |SSUE WAS PRESERVED.
DID NMCCA ERR IN HOLDING THAT IT WAS BOUND
BY THS COURT'S RULING THAT APPELLANT' S
PLEAS WERE PROVI DENT?

APPELLANT'S CIVILIAN COUNSEL ERRONEQUSLY
ADVISED H M THAT HS DENIED MOTION TO
D SQUALI FY  TRIAL COUNSEL FROM  FURTHER
PARTI CI PATION IN THE CASE WAS PRESERVED FOR
APPEAL DESPI TE UNCONDI TI ONAL  PLEAS. D D
NMCCA ERR I N FI NDI NG THAT CI VI LI AN COUNSEL’ S
ERRONEQUS ADVI CE WAS REASONABLE, AND
THEREFORE NOT DEFI Cl ENT?

ON REMAND, DI D NMCCA VI OLATE THE LAW OF THE
CASE DOCTRINE BY FINDING THAT EVEN |F THE
TRI AL JUDGE ERRED BY NOT DI SQUALI FYI NG TRI AL
COUNSEL—YH CH THE BRADLEY | COURT FOUND HE
HAD—APPELLANT WAS NOT PREJUDI CED—YH CH THE
BRADLEY | COURT FOUND HE WAS?



Statenent of Statutory Jurisdiction

The Navy- Marine Corps Court of Crimnal Appeals had
jurisdiction under Article 66(b)(1), Uniform Code of Mlitary
Justice (UCMJ), 10 U. S.C. 8§ 866(b)(1) (2006), because
Appel  ant’ s approved sentence included a punitive discharge.
This Court has jurisdiction in this case based on Article
67(a)(3), UCMJ, 10 U.S.C. § 867(a)(3) (2006).

Statenent of the Case

A mlitary judge sitting as a general court-marti al
convi cted Appel lant, pursuant to his pleas, of one specification
of assault with a neans likely to cause grievous bodily harm and
one specification of reckless endangernent in violation of
Articles 128 and 134, UCMJ, 10 U.S.C. 88 928, 934 (2000). The
Mlitary Judge sentenced Appellant to confinenment for forty-
ei ght nmonths and a di shonorabl e di scharge. The Conveni ng
Aut hority approved the findings and sentence as adjudged.

The |l ower court set aside the findings and sentence and
held that the MIlitary Judge abused his discretion when he
deni ed the defense notion to “disqualify the prosecutors from
further participation in the case and that their continued
participation resulted in a Kastigar violation.” United States
v. Bradl ey, No. 200501089, 2008 CCA LEXIS 398, at *24 (NM Ct.
Crim App. Nov. 25, 2008); rev'd and remanded, 68 MJ. 279

(C.A A F. 2010). The Judge Advocate Ceneral of the Navy



certified two issues for review pursuant to Article 67(a)(2),
UCMI. This Court specified an additional issue asking whether
Appel l ant’ s unconditional guilty pleas waived review of the

di squalification of trial counsel issue.

In January 2010, this Court answered the issue that it
specified and held that Appellant’s unconditional guilty plea
wai ved review of the MIlitary Judge’s ruling on the Defense
notion to disqualify trial counsel. United States v. Bradl ey,
68 MJ. 279, 282 (C. A A F. 2010). Accordingly, this Court set
aside the |l ower court’s decision and remanded the Record of
Trial for further review under Article 66(c), UCMI. Id. at 283.

On remand, the lower court affirnmed the findings and
sentence. United States v. Bradley, No. 200501089, 2011 CCA
LEXIS 20 (NNM C. Crim App. Feb. 15, 2011). Appellant filed a
petition for reviewwth this Court, and this Court granted

revi ew on Novenmber 8, 2011



St at enent of Facts

A The drive-by shooting, referral of charges, and the
i munity agreenent.

Appel | ant was charged as one of four co-accused in
connection with a drive-by shooting. Bradley, 68 MJ. at 280;
(J.A. 4-7). On the day charges were referred, Appellant entered
into a pretrial agreenent with the Conveni ng Authority, whereby
he agreed to serve as a cooperating w tness against the three
co-accused under a grant of immunity. Bradley, 68 MJ. at 280.
Appel lant met with Governnment prosecutors, including Lieutenant
Carter D. Keeton, JAGC, USN, approximately five tinmes to discuss
t he cases pendi ng agai nst the co-accused. 1d. Appellant |ater
testified as a Governnment witness in one of the related courts-
martial. |d.

B. Proceedings in the trial court: Appellant’s notions to
dism ss and to disqualify Trial Counsel

Sonme time before his owmn trial, Appellant hired Gvilian
Def ense Counsel and withdrew fromhis pretrial agreenment. |Id.
LT Keeton was then detailed as |ead Trial Counsel for
Appellant’s case. 1d. Appellant noved to dism ss, arguing that
under Kastigar v. United States, 406 U. S. 441 (1972), his
previ ous cooperation with the Governnent barred further
proceedings in his owm court-martial. Bradley, 68 MJ. at 280.

After a lengthy Article 39(a), UCMI, hearing, the MIlitary Judge



ruled that the Governnment had carried its burden under Kastigar
and deni ed the Defense notion to dismss. Id.

During the hearing, Appellant also noved to disqualify LT
Keeton fromfurther participation in the case. 1d. Appellant
argued that LT Keeton’s involvenment in the five pretrial
interviews, as well as LT Keeton’s testinony as a wi tness during
the Article 39(a) hearing, required his disqualification from
the case. I1d. The MIlitary Judge denied the Defense notion to
disqualify LT Keeton. Id.

After the Mlitary Judge ruled on the Defense notions to
dism ss and to disqualify Trial Counsel, Appellant entered
guilty pleas as part of a new pretrial agreenent. 1d.

Appel l ant agreed that his guilty pleas affirmatively waived his
right to appeal the MIlitary Judge s ruling on the all eged
Kastigar violation. 1d. But Cvilian Defense Counsel argued

t hat Appellant did not waive appellate review of the ruling
related to Trial Counsel’s continued participation in the case.
ld. Although the MIlitary Judge discussed this contention with
counsel, he did not clearly resolve it before accepting the
pleas. 1d. Nonetheless, neither the Mlitary Judge nor the
Trial Counsel consented to conditional pleas, and Appell ant

unequi vocal ly entered unconditional guilty pleas. (J.A 18.)



C. Proceedi ngs at the | ower court on first appeal.

On appeal before the |ower court, Appellant raised two
assignments of error: (i) that the Mlitary Judge erred in
denying the Defense notion to dismss; and (ii) that Appellant’s
pl eas were inprovident where the Mlitary Judge failed to
inquire into the defense of duress. Bradley, 2008 CCA LEXI S 398,
at *2. The lower court did not address either assigned issue.

I nstead, the lower court held that the MIlitary Judge erred
in failing to grant the Defense notion to disqualify Trial
Counsel based on an all eged Kastigar violation, and set aside
t he Fi ndings and Sentence. |d. at *23-24. The |lower court also
found that “the MIlitary Judge’ s anbi guous advi senent with
regard to waiver [on the issue of disqualification of Trial
Counsel ], conbined with the civilian defense counsel’s belief
that the issue was preserved for appellate review, were nateri al
factors in the appellant’s decision to plead guilty.” 1d. at
*19-20. Rather than finding Appellant’s pleas inprovident, the
| oner court determned that “a de facto conditional plea
existed,” and the Mlitary Judge “abused his discretion when he
did not disqualify the prosecutors fromfurther participation in
this case ....” Id. at *21, 24.

D. Proceedings in this Court.

Al t hough the Judge Advocate General certified two issues to

this Court for review, neither the Governnent nor Appell ant



appeal ed the | ower court’s finding that a de facto conditi onal
guilty plea existed or questioned the propriety of the court’s
review of the disqualification of Trial Counsel issue. Bradley,
68 MJ. at 280. This Court of its own notion specified the

i ssue of “whether Appell[ant] waived the issue of the

di squalification of the trial counsel by his unconditional
guilty pleas.” Oder Specifying Issue, 68 MJ. 164 (C. A A F.
2009) .

In its Petition to Reconsider, the Governnent argued that
the specified issue put the Governnent in a seem ngly untenable
position:

| f the Governnent successfully argues that Appell[ant]

wai ved review of the disqualification-of-Trial-Counsel

i ssue, then Appell[ant]’s pleas becone inprovident and

a rehearing is required.
(Petition for Reconsideration of Court’s Order to Provide
Briefing on Specified Issue, at 1-2, Jul. 15, 2009.) 1In
agreenent with the Governnent, Appellant argued that the
di squalification issue was not waived or, alternatively, that if
the guilty plea did waive the disqualification issue, then his
pl eas were inprovident. (Appell[ant]’s Supplenmental Answer, at
3-4.)

At oral argunent, Appellate Governnment Counsel agreed that

a notion to disqualify would not be waived by unconditional

guilty pleas where that notion had been fully litigated in the



trial court. See Oral Argument at 1:39-2:13, 3:54-4:24, 7:54—
8:31, 38:37-38:55, 39:50-40:22, United States v. Bradley, 68 MJ.
279 (C. A A F. 2010), available at http://ww.arnfor.uscourts.
gov/ newcaaf / Court Audi o/ 20090923b. wa (as visited Jan. 9, 2012).
Appel | ate Government Counsel al so argued that if the
unconditional guilty plea did waive the issue, then Appellant’s
pl ea woul d becone inprovident. |1d. at 42:58-43: 24.

This Court held that Appellant’s unconditional guilty pleas
wai ved review of the MIlitary Judge’s ruling on the defense
notion to disqualify trial counsel. Bradley, 68 MJ. at 280,
282. Furthernore, addressing the specific positions advanced by
the parties, the Court held that the waiver did not render
Appel lant’ s pleas inprovident. 1d. at 282 (“Nor does the
application of [waiver] render Appellant’s plea inprovident.”).
The Court observed that the nere “possibility that he thought
the issue relating to the disqualification of trial counse
woul d be preserved in the face of an unconditional guilty plea
does not render that plea inprovident.” 1d. at 283.

E. Proceedi ngs at the | ower court on renmand.

On renmand at the |lower court, Appellant raised two issues.
First, that Appellant’s plea was inprovident based on counsel’s
erroneous advice that the notion to disqualify Trial Counsel was
preserved. (J.A 82.) And second, Appellant argued for the

first time that his Cvilian Defense Counsel at trial was



ineffective. (J.A 83.) In support of the second issue,
Appel l ant submitted an affidavit in which he attested that he
woul d not have pled guilty if he had known that this would waive
the disqualification issue:
There would have been little reason for ne to plead
guilty if I had known the issue was not preserved for
appeal, so | would not have done so.
(J.A 81.)
The lower court held that it was bound by this Court’s
hol di ng that the waiver did not make Appellant’s plea
i nprovi dent. Bradley, 2011 CCA LEXIS 20, at *7. The court al so
found that although G vilian Defense Counsel’s advice was
erroneous, “the error did not rise to the standard of ‘deficient

performance’ under Strickland.” 1d. The court affirmed

accordingly. Id. at *10.



Ar gunent
l.

TH' S COURT CONCLUSI VELY DECI DED THAT
| NVOCATION OF THE WAIVER DCCTRINE DI D NOT
MAKE APPELLANT"S PLEAS | MPROVI DENT. THE
LONER COURT CORRECTLY FOLLONED THE LAW OF
THE CASE AND FOUND THE SAME

A St andard of Revi ew.

A lower court is bound by the scope of the remand issued by
the court of appeals. United States v. Canpbell, 168 F.3d 263,
265 (6th Cr. 1999). The scope of a superior court’s renand
presents a question of |aw reviewed de novo. United States v.
Lee, 358 F.3d 315, 320 (5th Cr. 2004).
B. The mandate rul e precludes a | ower court from

reconsi dering an issue expressly or inpliedly decided
by a superior court.

“Few | egal precepts are as firmy established as the
doctrine that the mandate of a higher court is ‘controlling as
to matters within its conpass.”” United States v. Bell, 5 F. 3d
64, 66 (4th Gr. 1993) (citing Sprague v. Ticonic Nat’l Bank
307 U. S 161, 168 (1939)). It is “indisputable that a | ower
court generally is bound to carry the mandate of the upper court
into execution and [nmay] not consider the questions which the
mandate laid at rest.” 1d. (internal quotation marks omtted).

Under the |aw of the case doctrine, “an issue of fact or
| aw deci ded on appeal nay not be reexam ned either by the

district court on remand or by the appellate court on subsequent



appeal.” United States v. Matthews, 312 F.3d 652, 657 (5th Gr
2002). The doctrine is not a limtation on a tribunal’s power,
but rather a guide to discretion. Arizona v. California, 460
U S. 605, 618 (1983). Absent an exceptional circunstance,
failure to apply the | aw of the case constitutes an abuse of
discretion. United States v. Al exander, 106 F.3d 874, 876 (9th
Cr. 1997).

These principles apply equally to the nmandate rule, “which
is but a specific application of the general doctrine of |aw of
the case.” Matthews, 312 F.3d at 657. Absent exceptional
ci rcunst ances, the mandate rule requires conpliance on remand
with the dictates of a superior court and forecl oses
relitigation of issues expressly or inpliedly decided by the
superior court. See United States v. Bell, 988 F.2d 247, 251
(1st Gr. 1993). “An appellate court’s disposition of an appeal
must be read agai nst the backdrop of prior proceedings in the
case.” Id. at 250. Thus, a |lower court on remand “nust
i npl enment both the letter and the spirit of the appellate
court’s mandate.” Matthews, 312 F.3d at 657.

C. This Court expressly decided that application of the

wai ver doctrine in this case does not render
Appel I ant’ s pl eas i nprovident.

After finding that Appellant’s unconditional guilty pleas
wai ved appellate review of the disqualification of Trial Counsel

i ssue, the Court addressed whether that finding rendered



Appel lant’s pleas inprovident. Bradley, 68 MJ. at 282-83. The
Court determned that it did not and explicitly described why no
substantial basis exists for setting aside Appellant’s pleas on
this Record. 1d. This discussion was not gratuitous; rather,

it was necessary to the Court’s resolution of the appeal. This
i s because both parties had repeatedly argued that the

i nvocation of waiver would necessarily render Appellant’s pleas
i nprovi dent .

Thus, the Court’s opinion squarely addressed the parties’
provi dency concerns and resolved the matter conclusively. The
Court then remanded for “further review wunder Article 66(c),
not additional review of the issues that this Court deci ded.

D. No exceptional circunstances allowed for

reconsideration of this decision; this Court’s nandate
bound the | ower court.

Al t hough the mandate rule generally prohibits relitigation
of matters once decided, a lower court may still reconsider an
i ssue upon “a show ng of exceptional circunstances.” Bell, 988
F.2d at 251 (citations omtted). These include a show ng that
the controlling legal authority has changed dramatically; a
proffer of significant new evidence that was not previously
obtai nable in the exercise of due diligence; or convincing the
court that a blatant error in the prior decision wll, if
uncorrected, result in a serious injustice. 1d. But no

exceptional circunmstance appli ed.



First, the evidence on remand was identical to that
avai |l abl e before remand, with one notabl e exception: Appellant
cane forward with an affidavit that alleged that review of the
defense notion to disqualify LT Keeton was central to his
decision to plead guilty. (J.A 81.) This affidavit and its
bald claim presented for the first tine after this case had
been on direct appeal for four years, did not anount to the kind
of “significant new evidence” that permtted deviation fromthis
Court’s mandat e.

Second, although the |egal authority changed—this Court’s
decision resolved the issue left unresolved in the trial court—
that change in the | egal |andscape did not provide an exception
to the mandate rule here. This is because this Court
i ncorporated the change in the lawinto its decision on the
provi dency of Appellant’s pleas. Thus, this Court already
consi dered the change in | aw

Third, there has been no allegation, nmuch | ess an
affirmati ve showi ng, that this Court’s decision on the
provi dency issue was clearly erroneous. Finally, no manifest
i njustice | oons.

E. The | ower court did not err when it followed this
Court’s hol di ng.

“The | aw of the case doctrine dictates that all litigation

must sonetinme cone to an end.” Bell, 988 F.2d at 252 (citation



omtted). Oherwise, “there would be no end to a suit if every
obstinate litigant could, by repeated appeals, conpel a court to
listen to criticisns on their opinions, or speculate on chances
fromchanges in its nenbers.” Roberts v. Cooper, 61 U S. 467,
481 (1858). Litigation of this issue should cone to an end.
This Court was presented with a rare concurrence of opinion
bet ween the parties and the | ower court concerning the
provi dence of Appellant’s pleas if there was a wai ver.
Nonet hel ess, this Court affirmatively decided the issue against
Appel I ant: “Nor does the application of the [waiver] doctrine
render Appellant’s plea inprovident.” Bradley, 68 MJ. at 282.
This decision was and is the |aw of the case; the |ower court
did not err in followng it accordingly.
1.

DEFENSE COUNSEL’ S PERFORVANCE WAS NOT

DEFI CIENT AND IT DID NOT RESULT IN PREJUDI CE

TO APPELLANT, BECAUSE REGARDLESS OF ANY

DEFI Cl ENT PERFORMANCE A RATI ONAL APPELLANT

WOULD NOT HAVE | NSI STED ON GO NG TO TRI AL.

A. St andard of Revi ew.

Clains of ineffective assi stance of counsel are reviewed de
novo. United States v. Green, 68 MJ. 360, 362 (C. A A F. 2010)

(citations omtted).



B. Under then-prevailing professional norns, Appellant’s
Counsel was not deficient in perfornmance at trial, nor
di d Counsel’s action prejudice Appellant by leading to
a different outcone in the proceedi ngs.

To show i neffective assistance of counsel an appell ant
“must show both deficient performance by counsel and prejudice.”
Prenb v. Moore, 131 S. . 733, 739 (2011) (citation omtted);
Loving v. United States, 68 MJ. 1, 6 (C A A F. 2009).

1. Appel I ant’ s Defense Counsel was not deficient in

per f ormance because he reasonably believed that
his view of the |aw was correct at trial.

To establish deficient performance, a “person challenging a
conviction must show that ‘counsel’s representation fell bel ow

an obj ective standard of reasonabl eness. Harrington v.
Richter, 131 S. . 770, 787 (2011) (quoting Strickland v.
Washi ngton 466 U.S. 668, 688 (1974)). But to avoid the
“distorting effects of hindsight,” courts “nust indulge a strong
presunption that counsel’s conduct falls within the w de range
of reasonabl e professional assistance.” Strickland, 466 U S. at
689. Wnnowed down, Appellant’s burden is to show “that counsel
made errors so serious that counsel was not functioning as the
‘counsel’ guaranteed the defendant by the Sixth Anendnent.” 1d.
at 687.

Here, Appellant’s G vilian Defense Counsel reasonably

believed at the tine of trial that Appellant’s unconditional

guilty pleas did not waive his notion to have the Trial Counsel



disqualified. (J.A 17-18.) The MIlitary Judge conceded t hat
Cvilian Defense Counsel “may be . . . right.” (J.A 18.) And
during the initial appeal to the |ower court and this Court, the
Government agreed with Civilian Defense Counsel’s position
regardi ng waiver. Furthernore, the | ower court’s opinion of
Novenber 25, 2008, found that the notion was preserved by a de
facto conditional guilty plea. Bradley, 2008 CCA LEXI S 398, at
*21. Until this Court issued its opinion, all parties agreed
that Cvilian Defense Counsel was right. It can hardly be
mai nt ai ned, therefore, that G vilian Defense Counsel’s conduct
at the time of Appellant’s trial fell outside the scope of
“reasonabl e professional assistance.”

Appel lant cites United States v. Cornelius, 37 MJ. 622 (A
. Cim App. 1993), for the proposition that counsel’s
m sunder st andi ng of the law is enough to show defi ciency.
(Appellant’s Br. at 15-16.) But counsel in Cornelius provided
the incorrect |egal advice that an explicit change in the | aw
was i neffectual based on her “personal view” Cornelius, 37 MJ.
at 626. That is, counsel refused to take preservative neasures
and advi se the appellant on a conditional plea out of principle.
Id. That is dissimlar to a zeal ous advocate who reasonably
m sjudges the law, as counsel did here. Mreover, it is unclear

whet her the service court applied a rigorous application of



Strickland’s first prong. See id. Cornelius’s limted hol ding
is therefore not instructive.

Appel lant fails to bear the heavy burden of denonstrating
that his counsel made errors so serious that he was not
functioning as the “counsel” guaranteed by the Sixth Anmendnent.
Strickland, 466 U S. at 687. Because this prong of Strickland
is not satisfied, Appellant’s claimof ineffective assistance of
counsel cannot succeed.

2. Even if Cvilian Defense Counsel’s perfornmance

was deficient, Appellant suffered no prejudice as

a rational appellant would not have insisted on
going to trial

For prejudice, an appellant nust show “a reasonabl e
probability that, but for counsel’s unprofessional errors, the
result of the proceeding would have been different.” Strickl and,
466 U.S. at 694. “Counsel’s errors nust be ‘so serious as to
deprive the defendant of a fair trial, a trial whose result is
reliable.”” Richter, 131 S. . at 787-88 (quoting Strickl and,
466 U.S. at 687).

When an appel |l ant pleads guilty, he bears an even hi gher
burden when attacking after-the-fact: he nust al so denonstrate
that “there is a reasonable probability that, but for counsel’s
errors, he would not have pleaded guilty and woul d have insisted
on going to trial.” H Il v. Lockhart, 474 U S. 52, 59 (1985)

(enphasi s added). This objective inquiry is necessarily narrow,



and wor ks agai nst specul ati ve and subjective clains by

appel lants that they would not have pled guilty, know ng what

t hey now know:
The added uncertainty that results when there is no
extended, formal record and no actual history to show
how t he charged have played out at trial works against
the party alleging i nadequate assi stance.

Prenp, 131 S. . at 745. This stringency rests on the

recognition that the governnent’s substantial interest in the

finality of guilty pleas would be undermned if it were too easy

for defendants seeking a better outconme to challenge a plea

after the fact. Hill, 474 U S at 58.
a. A showi ng of prejudice turns on an objective
t est.

The prejudice inquiry is an objective one, asking whether,
i f given conpetent advice about the chances of prevailing at
trial, “a rational defendant [would have] insist[ed] on going to
trial.” Roe v. Flores-Otega, 528 U S. 470, 486 (2000); Meyer
Branker, 506 F.3d 358, 369 (4th Cr. 2007) (Hll"s prejudice
prong is “an objective inquiry.”), cert. denied, 128 S. . 2975
(2008); see also United States v. Denedo, No. 9900680, 2010 CCA
LEXIS 27, at *6-7 (NM C. Crim App. Mar. 18, 2010) (“The Hill
test is an objective inquiry, as the Suprene Court has clarified
and several circuit courts have held.”); United States v.
Davenport, No. 201000067, 2011 CCA LEXIS 78, at *7 (NNM Ct.

Crim App. Apr. 21, 2011) (objective inquiry).



Appel I ant cl ai ns prejudi ce because, but for Cvilian
Def ense Counsel’s m staken belief, he would have prevail ed on
appeal had he pled guilty conditionally, or had he pled not
guilty and contested the charges. (Appellant’s Br. at 17.)
But Appellant’s subjective allegation that he woul d have chosen
to go to trial and thereby succeeded on appeal, w thout nore, is
insufficient to establish prejudice. See Padilla v. Kentucky,
130 S. C. 1473, 1485 (2010) (“[T]o obtain relief on this type
of claim a petitioner nust convince the court that a decision
to reject the plea bargain would have been rational under the
circunstances.”). Rather, Appellant nust support this assertion
by show ng that, in view of all of the considerations in play at
the tinme of the plea, going to trial would have been a rational
choice. Hill, 474 U S. at 59 (prejudice analysis entails a
“prediction whether the evidence |likely would have changed the
outcone of a trial”).

b. Appel | ant cannot establish prejudice.

The Record of Appellant’s case conclusively denonstrates
that he was not prejudiced by Counsel’s alleged msadvice. The
evi dence agai nst Appel |l ant was overwhelmng. (See, e.g., J. A
40-44.) The identity of the Trial Counsel did not inpact this
reality.

A rational accused woul d have insisted on pleading guilty

in order to gain “the benefits of a quite favorable pretrial



agreenent.” Bradley, 68 MJ. at 283. Appellant was originally
charged with attenpted preneditated nurder and conspiracy to
commt the sanme, in addition to reckless endangernent. (J.A 4-
6.) |If convicted of either attenpt or conspiracy to nurder, he
faced the possibility of Iife in confinenment. Two of

Appel lant’ s three co-accused had al ready been tried and
convicted, and all three had agreed to testify against Appel | ant
before Civilian Defense Counsel negotiated the pretrial
agreenent pursuant to which Appellant pled guilty. (J.A 30-31.)
And, persuasively, the agreenent reduced the nature of the
charges against Appellant and limted his confinenent to

four years instead of a potential life in confinenent. (J.A
73-74, 76.)

On the other hand, if Appellant had pled not guilty or had
insisted on a conditional guilty plea, he would have | ost the
Conveni ng Authority’s protection. Even under a best case
scenario for Appell ant—where he preserved the objection,
ultimately prevailed on his appeal of the Mlitary Judge’s
denial of his notion to disqualify Trial Counsel, and the
appel l ate court set aside the findings and sentence—Appel | ant
woul d have found hinsel f back at square one.

Moreover, LT Keeton was not the key to this case; rather,
the Governnent’s strength was in the overwhel m ng evi dence that

i mplicated Appellant. Additional delay could have all owed the



Governnent to find nore evidence and build a stronger case.
Del ay coul d have steel ed the Governnent’s resolve to reject
|ater plea offers. There are countless possibilities, but
possibility and specul ation are insufficient. See Prenpb, 131 S.
Ct. at 745 (“Hi ndsight and second guesses are al so inappropriate,
and often nore so, where a plea has been entered without a ful
trial ....7).

Contrary to Appellant’s argunent, his subjective claimthat
he woul d have pled not guilty is not enough. (Appellant’s Br.
at 17.) Looking to reasonable probabilities instead, an
experienced attorney |like the Gvilian Defense Counsel woul d
have certainly urged his client to abide by the pretrial
agreenent, and a rational accused woul d have done so. Appellant,
t herefore, cannot show prejudice fromany alleged deficiency on

the part of his Defense Counsel, and he is not entitled to

relief.
L1l
THE LOANER COURT DID NOT VIOLATE THE LAW OF
THE CASE DOCTRINE BECAUSE THERE WAS NO
PREVI QUS DECI SI ON ON THE | SSUE
A The lower court did not violate the | aw of the case by

not finding Strickland prejudice.

Appel l ant’ s argunent that the | ower court violated the | aw
of the case doctrine by not finding prejudice founders for two

reasons: (1) neither this Court nor the |lower court previously



deci ded whet her there was prejudi ce under Strickland; and, (2)

the lower court’s previous decision was set aside. Law of the

case requires a previous and intact decision on the issue; here
t here was none.

Inits initial opinion the |ower court found that the
MIlitary Judge abused his discretion by denying Appellant’s
nmotion to disqualify Trial Counsel. Bradley, 2008 CCA LEXI S 398,
at *23-24. The court held that this resulted in a Kastigar
violation and that the findings and sentence should be set aside,
inplicitly in accordance with “Arts. 59(a) and 66(c), UCM].” Id.
at *2. The court did not consider, nor did Appellant raise, an
i neffective assistance of counsel claim Accordingly, the court
did not consider Strickland s prejudice prong; nor did this
Court. Bradley, 68 MJ. at 283 (“There is no allegation of
i neffective assistance of counsel ....”"). Wthout a previous
deci sion concerning Strickland prejudice, there can be no | aw of
the case to violate.

Appel l ant al so asserts that the | ower court’s non-

Strickland prejudice anal ysis remai ned “undi sturbed” and
therefore controlled as the | aw of the case. (Appellant’s Br.
at 18.) But this Court “set aside” the lower court’s ruling in
whole. Bradley, 68 MJ. at 283. That is, it set aside the

| ower court’s ruling that there was error, |et alone prejudice



fromthat error. The lower’ s courts prior ruling was therefore
neither relevant nor the |law of the case on remand.

Since there was no |l aw of the case on this issue, the |ower
court did not violate the doctrine. Instead, the court soberly
anal yzed Appellant’s ineffective assistance clai munder
Strickland. It appropriately rejected Appellant’s claimand
uphel d his conviction and sentence. The Governnent asks this

Court to do the sane.



Concl usi on

VWher ef ore, the Gover nment

respectfully requests that this

Court affirmthe decision of the | ower court.
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	I.
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	II.
	APPELLANT’S CIVILIAN COUNSEL ERRONEOUSLY ADVISED HIM THAT HIS DENIED MOTION TO DISQUALIFY TRIAL COUNSEL FROM FURTHER PARTICIPATION IN THE CASE WAS PRESERVED FOR APPEAL DESPITE UNCONDITIONAL PLEAS. DID NMCCA ERR IN FINDING THAT CIVILIAN COUNSEL’S ERRON...
	III.
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	A military judge sitting as a general court-martial convicted Appellant, pursuant to his pleas, of one specification of assault with a means likely to cause grievous bodily harm and one specification of reckless endangerment in violation of
	Articles 128 and 134, UCMJ, 10 U.S.C. §§ 928, 934 (2000)  .  The
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	The lower court set aside the findings and sentence and held that the Military Judge abused his discretion when he denied the defense motion to “disqualify the prosecutors from further participation in the case and that their continued participation r...
	In January 2010, this Court answered the issue that it specified  and held that Appellant’s unconditional guilty plea waived review of the Military Judge’s ruling on the Defense motion to disqualify trial counsel.  United States v. Bradley, 68 M.J. 27...
	On remand, the lower court affirmed the findings and sentence.  United States v. Bradley, No. 200501089, 2011 CCA LEXIS 20 (N-M. Ct. Crim. App. Feb. 15, 2011).  Appellant filed a petition for review with this Court, and this Court granted review on N...
	Statement of Facts
	THIS COURT CONCLUSIVELY DECIDED THAT INVOCATION OF THE WAIVER DOCTRINE DID NOT MAKE APPELLANT’S PLEAS IMPROVIDENT.  THE LOWER COURT CORRECTLY FOLLOWED THE LAW OF THE CASE AND FOUND THE SAME.
	A. Standard of Review.
	A lower court is bound by the scope of the remand issued by the court of appeals.  United States v. Campbell, 168 F.3d 263, 265 (6th Cir. 1999).  The scope of a superior court’s remand presents a question of law reviewed de novo.  United States v. Le...
	B. The mandate rule precludes a lower court from reconsidering an issue expressly or impliedly decided by a superior court.
	“Few legal precepts are as firmly established as the doctrine that the mandate of a higher court is ‘controlling as to matters within its compass.’”  United States v. Bell, 5 F.3d 64, 66 (4th Cir. 1993) (citing Sprague v. Ticonic Nat’l Bank, 307 U.S....
	Under the law of the case doctrine, “an issue of fact or law decided on appeal may not be reexamined either by the district court on remand or by the appellate court on subsequent appeal.”  United States v. Matthews, 312 F.3d 652, 657 (5th Cir. 2002)...
	These principles apply equally to the mandate rule, “which is but a specific application of the general doctrine of law of the case.”  Matthews, 312 F.3d at 657.  Absent exceptional circumstances, the mandate rule requires compliance on remand with t...
	C. This Court expressly decided that application of the waiver doctrine in this case does not render Appellant’s pleas improvident.
	After finding that Appellant’s unconditional guilty pleas waived appellate review of the disqualification of Trial Counsel issue, the Court addressed whether that finding rendered Appellant’s pleas improvident.  Bradley, 68 M.J. at 282-83.  The Court...
	Thus, the Court’s opinion squarely addressed the parties’ providency concerns and resolved the matter conclusively.  The Court then remanded for “further review” under Article 66(c), not additional review of the issues that this Court decided.
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	First, the evidence on remand was identical to that available before remand, with one notable exception: Appellant came forward with an affidavit that alleged that review of the defense motion to disqualify LT Keeton was central to his decision to pl...
	Second, although the legal authority changed——this Court’s decision resolved the issue left unresolved in the trial court——that change in the legal landscape did not provide an exception to the mandate rule here.  This is because this Court incorpora...
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	“The law of the case doctrine dictates that all litigation must sometime come to an end.”  Bell, 988 F.2d at 252 (citation omitted).  Otherwise, “there would be no end to a suit if every obstinate litigant could, by repeated appeals, compel a court to...
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	II.
	DEFENSE COUNSEL’S PERFORMANCE WAS NOT DEFICIENT AND IT DID NOT RESULT IN PREJUDICE TO APPELLANT, BECAUSE REGARDLESS OF ANY DEFICIENT PERFORMANCE A RATIONAL APPELLANT WOULD NOT HAVE INSISTED ON GOING TO TRIAL.
	A. Standard of Review.
	Claims of ineffective assistance of counsel are reviewed de novo.  United States v. Green, 68 M.J. 360, 362 (C.A.A.F. 2010) (citations omitted).
	B. Under then-prevailing professional norms, Appellant’s Counsel was not deficient in performance at trial, nor did Counsel’s action prejudice Appellant by leading to a different outcome in the proceedings.
	To show ineffective assistance of counsel an appellant “must show both deficient performance by counsel and prejudice.”  Premo v. Moore, 131 S. Ct. 733, 739 (2011) (citation omitted); Loving v. United States, 68 M.J. 1, 6 (C.A.A.F. 2009).
	1. Appellant’s Defense Counsel was not deficient in performance because he reasonably believed that his view of the law was correct at trial.
	To establish deficient performance, a “person challenging a conviction must show that ‘counsel’s representation fell below an objective standard of reasonableness.’”  Harrington v. Richter, 131 S. Ct. 770, 787 (2011) (quoting Strickland v. Washington...
	Here, Appellant’s Civilian Defense Counsel reasonably believed at the time of trial that Appellant’s unconditional guilty pleas did not waive his motion to have the Trial Counsel disqualified.  (J.A. 17-18.)  The Military Judge conceded that Civilian...
	Appellant cites United States v. Cornelius, 37 M.J. 622 (A. Ct. Crim. App. 1993), for the proposition that counsel’s misunderstanding of the law is enough to show deficiency.  (Appellant’s Br. at 15-16.)  But counsel in Cornelius provided  the incorr...
	Appellant fails to bear the heavy burden of demonstrating that his counsel made errors so serious that he was not functioning as the “counsel” guaranteed by the Sixth Amendment.  Strickland, 466 U.S. at 687.  Because this prong of Strickland is not sa...
	2. Even if Civilian Defense Counsel’s performance was deficient, Appellant suffered no prejudice as a rational appellant would not have insisted on going to trial.
	For prejudice, an appellant must show “a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding would have been different.”  Strickland, 466 U.S. at 694.  “Counsel’s errors must be ‘so serious as to deprive...
	When an appellant pleads guilty, he bears an even higher burden when attacking after-the-fact: he must also demonstrate that “there is a reasonable probability that, but for counsel’s errors, he would not have pleaded guilty and would have insisted on...
	The added uncertainty that results when there is no extended, formal record and no actual history to show how the charged have played out at trial works against the party alleging inadequate assistance.
	Premo, 131 S. Ct. at 745.  This stringency rests on the recognition that the government’s substantial interest in the finality of guilty pleas would be undermined if it were too easy for defendants seeking a better outcome to challenge a plea after th...
	a.  A showing of prejudice turns on an objective test.
	The prejudice inquiry is an objective one, asking whether, if given competent advice about the chances of prevailing at trial, “a rational defendant [would have] insist[ed] on going to trial.”  Roe v. Flores-Ortega, 528 U.S. 470, 486 (2000); Meyer v....
	Appellant claims prejudice because, but for Civilian Defense Counsel’s mistaken belief, he would have prevailed on appeal had he pled guilty conditionally, or had he pled not guilty and contested the charges.  (Appellant’s Br. at 17.)   But Appellant’...
	b.  Appellant cannot establish prejudice.
	The Record of Appellant’s case conclusively demonstrates that he was not prejudiced by Counsel’s alleged misadvice.  The evidence against Appellant was overwhelming.  (See, e.g., J.A. 40-44.)  The identity of the Trial Counsel did not impact this real...
	A rational accused would have insisted on pleading guilty in order to gain “the benefits of a quite favorable pretrial agreement.”  Bradley, 68 M.J. at 283 .
	Appellant was originally charged with attempted premeditated murder and conspiracy to commit the same, in addition to reckless endangerment.  (J.A. 4-6.)  If convicted of either attempt or conspiracy to murder, he faced the possibility of life in conf...
	On the other hand, if Appellant had pled   not guilty or had insisted on a conditional guilty plea, he would have lost the Convening Authority’s protection.  Even under a best case scenario for Appellant——where he preserved the objection, ultimately ...
	Moreover,
	LT  Keeton was not the key to this case; rather, the Government’s strength was in the overwhelming evidence that implicated Appellant.    Additional delay could have allowed the Government to find more evidence and build a stronger case.  Delay could ...
	Contrary to Appellant’s argument, his subjective claim that he would have pled not guilty is not enough.  (Appellant’s Br. at 17.)
	Looking to reasonable probabilities instead, an experienced attorney like the Civilian Defense Counsel would have certainly urged his client to abide by the pretrial agreement, and a rational accused would have done so.  Appellant, therefore, cannot s...
	III.
	THE LOWER COURT DID NOT VIOLATE THE LAW OF THE CASE DOCTRINE   BECAUSE THERE WAS NO PREVIOUS DECISION ON THE ISSUE.
	A. The lower court did not violate the law of the case by not finding Strickland prejudice.
	Appellant’s argument that the lower court violated the law of the case doctrine by not finding prejudice founders for two reasons: (1) neither this Court nor the lower court previously decided whether there was prejudice under Strickland; and, (2) t...
	In its initial opinion the lower court found that the Military Judge abused his discretion by denying Appellant’s motion to disqualify Trial Counsel.  Bradley, 2008 CCA LEXIS 398, at *23-24.  The court held that this resulted in a Kastigar violat...
	The court  did not consider, nor did Appellant raise, an ineffective assistance of counsel claim.  Accordingly, the court did not consider Strickland’s prejudice prong; nor did this Court.  Bradley, 68 M.J. at 283 (“There is no allegation of ineffecti...
	Without a previous decision concerning Strickland prejudice, there can be no law of the case to violate.
	Appellant also asserts that the lower court’s non-Strickland prejudice analysis remained “undisturbed” and therefore controlled as the law of the case.  (Appellant’s Br. at 18.)  But this Court “set aside” the lower court’s ruling in whole.  Bradley,...
	Since there was no law of the case on this issue, the lower court did not violate the doctrine.  Instead, the court soberly analyzed Appellant’s ineffective assistance claim under Strickland.  It appropriately rejected Appellant’s claim and upheld...
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