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N THE
UNI TED STATES COURT OF APPEALS
FOR THE ARMED FORCES

UNI TED STATES,
Appel | ee,
- versus - USCA Dkt. No. 12-0030/ AR
M CHAEL C. BEHENNA, Arny CCA No. 20090234
First Lieutenant (0-2),
Uus. Arny
Appel | ant .

BRI EF OF AM CUS CURI AE
Nat i onal Association of Crim nal Defense Lawers

TO THE HONORABLE JUDGES OF THE
UNI TED STATES COURT OF APPEALS
FOR THE ARMED FORCES

| SSUE

VWHETHER THE GOVERNMENT VI OLATED THE DUE
PROCESS RI GHTS OF APPELLANT WHEN | T
FAILED TO TIMELY DI SCLOSE FAVORABLE
| NFORMATION TO THE DEFENSE ON THE
CRUCI AL FACTUAL | SSUES LITIGATED AT
TRI AL?

STATEMENT OF THE CASE
Am cus accept the Appellant’s Statenent.

STATEMENT OF FACTS

Am cus accept the Appellant’s facts. Specifically, we accept

the factual prem ses that:



1. Dr. MacDonell’s expert opinion was favorable Brady
mat eri al ;

2. The Appel |l ant had made a specific discovery request for
favorabl e expert opinions; and

3. Dr. MacDonel |’ s expert opinion was not disclosed prior to
t he announcenent of findings.

SUMVARY OF ARGUMENT

The Brady?! princi pl e has been a foundati on of crim nal defense
for alnobst 50 years. Yet its application continues to bedevil
prosecutors and judges, to the prejudice of those affected by its
erroneous applications. This case provides an appropriate vehicle
for this Court to provide much-needed clarity and direction in
applying Brady in the mlitary context, viz., in conjunction with
Article 46, UCM.

As Ami cus, NACDL respectfully submt that the Brady violation
bel ow was not an isol ated aberration, but rather is evidence of a
system c problemin mlitary jurisprudence.® W urge this Court to
follow the lead of the Suprenme Court in Smth v. Cain,* and
succinctly set forth a “bright line” rule, especially in the
context of the liberal discovery nmandate of Article 46, UCM.

Brady enconpasses all favorable evidence — if an individual

! Brady v. Maryland, 373 U.S. 83 (1963).

2 That is, upon a specific request by an accused, the government nmnust
di scl ose evidence that is “favorable” to an accused, which is material to either
guilt or punishment. 373 U.S. at 87. Notably, the Brady majority used the term
“favorabl e” and never used the term “excul patory.” That prem se was reinforced
in Giglio v. United States, 405 U.S. 150 (1972)[i npeachnment evi dence].

31t is also an issue in federal and state prosecutions.
4132 S.Ct. 627 (2012).



Trial Counsel has a bona fide question as to whether or not

something is or is not Brady material, it should be submtted to
the Mlitary Judge for resolution. If not, then any violation of
Brady will be presunmed to be prejudicial absent the governnent’s

denonstration to the contrary by a beyond a reasonable doubt
st andar d.

Appel lant’ s conviction hinges upon one thing — the Trial
Counsel’s unconscionable premse that 1LT Behenna executed a
suspected Iraqi terrorist, Ali Mansur, as he innocently sat on a
rock while Appellant interrogated him No evidence existed
justifying that prem se; indeed, the nenbers rejected it by their
verdi ct. The prosecution’s hypothesis, driven honme during its
closing argunent, was unconscionable because all three Trial
Counsel were privy to Dr. McDonell’s favorable opinion and
denonstrati on whi ch was consi stent with Appellant’s theory of self-
def ense. Equally as inportant, the governnent possessed no
evi dence rebutting Dr. MacDonell’s expert opinion

Finally, as Am cus Curiae, we respectfully urge this Court to
address the ethical / professional responsibility aspects of this
i ssue, sonething the lower court herein did not do. Al of the
mlitary services have adopted sone version of the ABA s Mbdel
Rul es of Professional Conduct - the Arnmy’s is in Arny Regul ation

[ AR] 27-26, Rul es of Professional Conduct for Lawers (1992), Rule



3.8, Special Responsibilities of a Trial Counsel.® W advocate
this to focus on the primary ethical duty of a prosecutor -
mlitary or civilian — to seek justice, not convictions,® sonething

t hat appears to have been overlooked at Appellant’s trial below’

ARGUMENT

l.
THE GOVERNMENT VI OLATED THE DUE PROCESS
RI GHTS OF APPELLANT VWHEN | T FAILED TO
TI MELY DI SCLOSE FAVORABLE | NFORVATI ON TO
THE DEFENSE ON THE CRUCI AL FACTUAL
| SSUES LI TI GATED AT TRI AL.

A Dr. MacDonel | "s Expert Opinion was Brady Material.

Dr. MacDonell’s expert opinion was favorable to the Appel | ant
because it supported his position both as to the position of the
deceased (standing with armout) and the shot sequences (chest then
head). It was also favorable to the Defense because it refuted the
Governnment’s theory, i.e., the deceased was sitting on a rock and
rebutted their shot sequence (head then chest).

As refined in Kyles v. Wiitley, 514 U. S. 419, 434 (1995):

> This reads in relevant part:

A trial counsel shall:

* * * * *

(d) make tinmely disclosure to the defense of al
evidence or information known to the |lawyer that tends
to negate the guilt of the accused or mtigates the
of fense .

6 See Berger v. United States, 295 U.S. 778, 788 (1935), where the court
hel d that the duty of government acting through its prosecutors “is not that it
shall win a case, but that justice shall be done.”

7 See generally J. Weks, No Wong Wthout A Remedy: The Effective
Enf orcement of the Duty of Prosecutors to Disclose Excul patory Evidence, 22 Okl a.
City U L. Rev. 833 (1997).



The question is not whether the defendant

would nore likely than not have received a

different verdict with the evidence, but

whether in its absence he received a fair

trial, understood as a trial resulting in a

verdi ct worthy of confidence.
Consi dering Dr. MacDonel | ’s professional status, the fact that he -
a Government retained expert - opined consistent wth the
prof essional opinions of the Defense experts as well as the
testinmony of the Appellant, the failure to give the fact-finder the
benefit of his opinion and qualifications, makes the verdict

i nherently suspect. O, as Kyles further observed:

Unl ess, indeed, the adversary system of
prosecution is to descend to a gladiatorial
| evel unmtigated by any prosecutorial

obligation for the sake of truth, the
governnent sinply cannot avoid responsibility
for knowi ng when the suppression of evidence
has cone to portend such an effect on a
trial's outcone as to destroy confidence in
its result. [enphasis added]

514 U. S. at 439.
Am cus Curi ae respectfully subm t that under the circunstances
a reasonabl e person cannot have any confidence in this verdict.
See United States v. G, 297 F.3d 93, 101 (2" Cir. 2002)
[“Evidence is favorable ... if it either tends to show that the
accused is not guilty or it inpeaches a governnent witness.”] See
also United States v. Rivas, 377 F.3d 195, 199-200 (2" GCir. 2004).
B. A Brady Violation is a Due Process Violation.
We now hold that the suppression by the
prosecution of evidence favorable to an

accused upon request violates due process
where the evidence is material either to guilt



or to punishnent, irrespective of the good

faith or bad faith of the prosecution.

[ enphasi s added]
373 U.S. at 87. See also Gles v. Maryland, 386 U S. 66, at 68
(1967). O, as the Court subsequently observed:

The Brady rule is based on the
requi renent of due process. Its purpose i s not
to displace the adversary system as the
primary nmeans by which truth i s uncovered, but
to ensure that a m scarriage of justice does
not occur.

United States v. Bagley, 473 U S. 667, 675 (1985).

The Brady doctrine is a conmponent of Due Process, i.e., to
ensure justice via a fair trial. Atrial however, is not fair when
the governnment suppresses key facts - here, their expert’s
favorabl e opinion — on the fundanental issues being |itigated.
That conceal nent (considering the total |ack of direct evidence),
underm nes any confidence in the verdict bel ow

In United States v. Triunph Capital Goup, Inc., 544 F.3d 149
(2@ Cir. 2008), the Court addressed a simlar Brady violation,
hol ding first: “The governnment has a duty to disclose all materi al
evi dence favorable to a crimnal defendant.” Id. at 161. That

Court went on to observe:

When t he governnent violates this [Brady] duty
and obtains a conviction, it deprives the
defendant of his or her liberty w thout due
process of |aw. [enphasis added] Id.
The court in Benn v. Lanbert, 283 F.3d 1040 (9'" Cr. 2002),
a capital habeas corpus appeal, encountered a simlar scenario -

the prosecution's failure to tinely disclose an exculpatory

6



expert’s report. In Benn, one of the aggravating factors was an
al l eged arson-insurance fraud claim As herein, the expert’s
prelimnary report was disclosed to the Defense which was quite
m sl eadi ng. A subsequent report - not disclosed to the Defense -
concl uded that there was no evidence of arson, but rather the fire
was accidental due to an electrical defect in a furnace. The Court
affirmed habeas relief based upon nunmerous Brady violations,
including the failure to tender the excul patory expert report.
Judge Trott authored a poi gnant concurring opini on about the Brady
i ssue where he observed:
Prosecutors routinely take an oath of
office when they becone stewards of the
executive power of governnent. That oath

uniformy includes a promse at all tinmes to
support and defend the Constitution of the

United States. Fortunately, the (great
majority of all prosecutors appreciate the
solemity of this oath. However, if a

prosecutor fails to abide by this undertaki ng,
it is the duty of the judiciary enphatically
to say so. O herwi se, that oath becones a
nmeani ngl ess ritual w thout substance.?

283 F. 3d at 1063-64.

The failure to tinely disclose Dr. MacDonell’s opinion and
denonstration, violated both the letter and spirit of Brady and its
progeny. See G annelli & McMuni gal, Prosecutors, Ethics and Expert
Wtnesses, 76 Fordham L. Rev. 1493, 1514 (2007). The Brady

vi ol ati on herein was egregi ous because it went to the core factual

8 Cf. the dual oaths of office mlitary Trial Counsel must take. First,
their conmm ssioning oath, and second, their oath upon being “sworn” per Article
42(a), UCMJ.



di sputes in this case, viz., the position of the deceased (sitting
or lunging at Appellant) and the shot-sequence (head vs. chest
first).
C. Dr. MacDonell’s Opinion Was Material for Brady Purposes.

O particular rel evance here was counsel’s specific request to
t he Governnment the norning after Dr. MacDonell |eft Fort Canpbell,
viz., asking if Dr. MacDonell had any “excul patory” evidence. The
Court in Bagley addressed that scenari o:

And the nore specifically the defense requests
certain evidence, thus putting the prosecutor
on notice of its value, the nore reasonable it
is for the defense to assune from the
nondi scl osure that the evidence does not
exi st, and to nmake pretrial and tria
deci sions on the basis of this assunption.

.. The reviewing court should assess the
possibility that such effect mght have
occurred in light of the totality of the
circunstances and with an awareness of the
difficulty of reconstructing in a post-trial
proceedi ng the course that the defense and the
trial would have taken had the defense not
been msled by the prosecutor's inconplete
response. [enphasis added]

473 U. S. at 682-83. Accord, United States v. Rivas, supra. Both
courts bel ow erroneously concl uded t hat Def ense Counsel shoul d have
been “psychic” and sonmehow known the specifics of Dr. MacDonell’s
undi scl osed expert opinion.

Dr. MacDonell’s suppressed opinion need to be put into the
perspective of his expertise. See, e.g., Ex parte Mwbray, 943
S.W2d 461, 463, n.1 (Texas Cr. App. 1996), cert. denied 521 U. S.

1120 (1997). See also State v. Hall, 297 N.W2d 80, 85 (lowa 1980)



[ “Prof essor MacDonell's consi derabl e experience and his status as
the | eading expert in the field....”]. Havi ng soneone with Dr.
MacDonel | * s professional stature and qualifications agree with the
Def ense theory of the case and Appellant’s testinony, while
contradicting the Governnent’ s theory of events, could not hel p but
be material in the constitutional, Brady sense. The Governnent had
to recogni ze that, hence the decision to release himto return to
New York and not tinely disclose his excul patory and favorable
expert opinion before the Defense rested and nenbers’ verdict.

ACCA erroneously shifted the burden to the defense.
MacDonel | s cryptic conmment to Defense Counsel as he was |eaving
the courthouse to return to New York, that he “would have nade a
great witness for you,” [R 1461-62] which the Court bel ow concl uded
was in some manner sufficient to transmt his expert opinion to the
Def ense, cannot rise to the level of actual “notice” of that
opi ni on. Under the circunstances, any doubt should be resolved in
the Appellant’s favor.?®

Finally, if there is any question about the materiality and
necessity of disclosure here, RCM701(a)(2)(B) resolves this issue
- Dr. MacDonell’s opinion was “material to the preparation of the

defense. . . .7 United States v. Adens, 56 MJ. 724, 733 (Arny CCA

2002) [ enphasi s added] .

® See, e.g., United States v. Green, 37 MJ. 88, 90 (CMA 1993)[in the Brady
context “we give the benefit of any reasonabl e doubt to the mlitary accused.”]

9



D. MacDonel | s Favorabl e Evi dence Was Not Tinely D scl osed.

[We need not decide whether the prosecution
appreciated the significance of Garcia's
testinony from the beginning, or cane to
appreciate its significance |ater at the Wade
hearing, or even later, inthe mdst of trial.
It is clear enough, wthout deciding these
gquestions, that the prosecution failed to nmake
sufficient disclosure in sufficient tinme to
afford the defense an opportunity for use.
[ emphasi s added]

Leka v. Portuondo, 257 F.3d 89, 103 (2" Cir. 2001) [habeas corpus
granted] . RCM 701(a)(6) provides:

Evi dence favorable to the defense. The trial
counsel shal |, as soon as practicable,
disclose to the defense the existence of
evidence known to the trial counsel which
reasonably tends to:

(A) Negate the guilt of the accused
of an of fense charged,

(B) Reduce the degree of guilt of

the accused of an offense charged;

or

(© Reduce the punishnment. [enphasis added]
There was no dispute below that the Defense had nmade a tinely
D scovery Request which nade it clear that they were aggressively
seeking all “favorabl e’ evidence fromthe Governnent. See al so MCM
(2008), App. 21, Analysis of RCM 701(a)(6), at A21-33. See
generally Maj LeEl |l en Coacher, Di scovery in Courts-Martial, 39 A F.

L. Rev. 103, at 106 (1996) [“This rul e al so has substantial ethical

1 For a scholarly analysis of Leka in the mlitary context, see MAJ C.
Ekman, New Devel opments in the Law of Discovery: When |Is Late Too Late, and Does
Article 46, UCMJ, Have Teeth? May 2002, Arny Lawyer 18, et seq.

10



and constitutional inplications.” (footnotes omtted)].

At a mninmum Amcus submt that the Governnent should have
alerted the Defense to Dr. MacDonell’s “favorabl e’ evidence on the
evening of 25 February 2009, (after his denonstration) and
certainly should have given such notice prior to the verdicts.
Rat her than discl ose, the Governnent counsel appear to have fallen
into the mstake identified in Kyles, supra, i.e., to allow a
prosecutor’s “private deliberations” versus the fact-finder to
ascertain “the truth about crimnal accusations.” 514 U. S. at 440.
The “private deliberations” of Trial Counsel created the i ssues now
pendi ng before this Court.

Am cus woul d note the ABA Standards for Crimnal Justice, The
Prosecution Function, (3¢ ed.), and in particular, Prosecution
Standard 3-3.11, Disclosure of Evidence by the Prosecutor, |ikew se
i nposes a simlar duty on the Governnent:

(a) A prosecutor should not intentionally
fail to make tinely disclosure to the defense,
at the earliest feasible opportunity, of the
exi stence of all evidence or information which
tends to negate the guilt of the accused or
mtigate the offense charged or which would
tend to reduce the punishnment of the accused.

[ enphasi s added] . !

The Anmerican Bar Association [ABA] in its am cus curiae brief

11 See ABA Formal Ethics Opn. 09-454, Prosecutor’s Duty to Disclose
Evi dence and | nformati on Favorable to the Defense (2009). See also, E. Podgor,
The Role of the Prosecution and Defense Function Standards: St agnant or
Progressive, 62 Hastings L.J. 1159 (2011); and NY State Bar Ass’'n, Task Force on
W ongful Convictions, Final Report (April 2009), at 90 et seq., available at:
http://www. nysba. org/ AM Tenpl ate. cf m?Secti on=News Cent er &CONTENTI D=31576&TEMPL
ATE=/ CM Cont ent Di splay.cfm [l ast accessed: 7 March 2012].

11
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in Smth v. Cain, supra, addressed the “consideration of ethics
rul es and standards applicable to prosecutors.”!? Specifically:

[ T] he ABA requests that the Court again nmake

clear that a prosecutor’s pre-trial ethical

di scl osure obligations are established by the

attorney regul atory codes of the prosecutor’s

state or jurisdiction, and are separate from

and broader than the constitutional standards
of Brady clains.®

E. The Failure to Disclose Dr. McDonell’s Expert Opinion
Per petuated a Fraud Upon the Court-Martial.

Am cus Curiae submt that the Court should address this
guestion. Under the circunstances, the guilty verdicts here are

suspect based upon Dr. MacDonel|l’s suppressed opi nion that was not

di sclosed until after the verdicts had been announced. The
Di scussion to RCM 1210(f)(3), Fraud on court-martial, is relevant
her e:

Exanpl es of fraud on a court-martial which may
warrant granting a newtrial are: ... wllful
concealment by the prosecution from the
defense of evidence favorable to the defense
which, if presented to the court-martial would
probably have resulted in a finding of not
guilty . . . . . [enphasis added]

See also United States v. Brooks, 49 MJ. 64, 70 (CAAF
1998)[al | eged prosecutorial m sconduct].
Am cus Curiae do not suggest that purported Brady violations

are per se frauds upon a court-martial - only that they may be and

12 Brief of ABA as Amicus Curiae, at 6, n.11. Available at:
http://www. ameri canbar. org/content/dam aba/ m grated/ 2011 build/am cus/smth _br

i ef . aut hcheckdam pdf [l ast accessed: 8 March 2012]. Appendix A to their Brief
is Formal Opinion 09-454.
B3 d.
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it is a factor applicable herein. Rat her, we urge the Court to
agai n consider Judge Trott’s well-reasoned concurring opinion in
Benn:
The | aw and the truth-seeking m ssion of
our crimnal justice system which prom se and

demand a fair trial whatever the charge, are
utterly undermned by such prosecutoria

duplicity. ... By unlawfully w thhol ding
patently damaging and daming inpeachnent
evi dence, the prosecutor knowi ngly and

willfully prevented Benn from confronting a

key wi tness against him Such reprehensible

conduct shames our judicial system
283 F.3d at 1063. Whether or not Dr. MacDonell’s opinion in this
case was Wi llfully or negligently withheld fromthe Defense is not
the issue. The ultimate issue is sinply, is the verdict of this
court-martial, under these circunstances, worthy of confidence? No
one in our mlitary justice system should face the specter of a
mur der conviction and a | engthy sentence of inprisonnment under the
cloud now hanging over this case. But for Dr. MacDonell’s
fortuitous email to the Trial Counsel, it seens highly unlikely
that the defense would have ever |earned of his significantly
favorabl e expert opinion. Justice should not depend on fortuity,

especially considering the Congressional command of Article 46

UCMJ.

1.
REASONS WHY REVERSAL | S WARRANTED.

A This Is Not An Isol ated Case.
A sanpling of cases fromthe |last ten years denonstrates that

the dictates of Brady, Article 46, UCMJ, and RCM 701 are frequently

13



ignored (or msunderstood) by mlitary prosecutors, their

supervisors, and sonetinmes, mlitary judges in the context of

evi dence “favorable” to an accused. The conduct of the Trial
Counsel here speaks |ouder than her words. Once she heard Dr.
MacDonel | s  final expert opi ni on; saw his denonstration

corroborating those opinion; and then heard Appellant’s testinony
which was totally consistent wth McDonell’s opinion and
denonstration, the prosecution literally sent him “packing” — out
of the courthouse, out of Fort Canpbell and out of the State - al
before the verdi cts and before disclosing Dr. MacDonel |’s favorabl e
opi nion to the Defense.

A brief overview of sone of the so-called Brady cases
denonstrates that this case is not an isolated incident, and thus
the need for this Court to issue a “bright I|ine” decision
addressing the problem

. United States v. Dobson, 2010 W. 3528822 ( ACCA) [ unpub] , *
rev. denied 69 MJ. 458 (CAAF 2010): That Court not ed,
“This is not the first case in recent nonths where this
court has been faced with the nondi scl osure of discovery
materials.”? There the Governnent deliberately did not
disclose that the lead CID agent was under crim nal
i nvestigation and court-nmartial charges agai nst hi mwere
wi thheld until after Dobson’s trial. Wi | e denyi ng
relief, the Court hel d: “Hding the Dball and
‘ganesmanship’ have no place in our open system of
di scovery. "1

. United States v. Trigueros, 69 MJ. 604 (ACCA), rev.
denied 69 MJ. 269 (CAAF 2010): Here the governnent

4 Appendi x “A” hereto.
1 1d. at *3, n.2 [citation omtted].

1 1d. at *7 [citation omtted].
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failed to disclose a rape victinms nmental health records
prior to verdict. ACCA noted - correctly — that under
the unique mlitary discovery provisions, t hat
nondi scl osure may not violate Brady, but could (and in
that case, did) violate Article 46, UCMI, and RCM 701. %

. United States v. Whbb, 66 MJ. 89 (CAAF 2008): Trial
Counsel deliberately chose not to disclose Article 15,
UCMIJ, punishnment of a key governnment witness prior to
trial. It was disclosed a week after the trial
concluded. In affirmng the grant of a New Trial noti on,
this Court noted: “an accused s right to discovery i s not
[imted to evidence that woul d be known to be adm ssi bl e

at trial. It includes materials that would assist the
defense in formulating a defense strategy.” [enphasis
added] '8

. United States v. Steward, 62 MJ. 668 (AFCCA 2006): Tri al
Counsel nmade a consci ous deci sion not to di sclose certain
medi cal records in an all eged “date rape” case. Although
di sclosed md-trial, the defense argued “too little; too
| ate” and sought a mstrial which was denied. On appeal
the Court held that the “medical records were clearly
material to the preparation of the defense,” and
reversed.'® The Court went on to note that the w thheld
mat eri al s “cont ai ned evi dence that coul d underm ne every
part of the governnent’s case.”?

. United States v. Jackson, 59 MJ. 330 (CAAF 2004): This
was a urinalysis case where the |aboratory failed to
disclose a “false positive” quality control result to

either the Trial or Defense Counsel. Quoting RCM
701(a)(2)(B)’s requirenment to allow discovery of any
“results ... of scientific tests,”? this Court held that

t he nondi scl osure violated RCM 701, and reversed.

. United States v. Santos, 57 MJ. 317 (CAAF 2004): CD
records were not disclosed prior tothe conclusion of the

769 MJ. at 610.

18 66 MJ. at 92 [citations omtted]. Here, a reasonable defense strategy
after the Government’'s cross-exam nation of the defense forensic experts and the
Appel | ant, would have been to “rebut” that by Dr. MacDonell’s denonstration
bef ore the menbers.

962 MJ. at 671 [citations omtted].

20 d. Here, Dr. MacDonell’s opinion would have underm ned the
government’s theory that Mansur was sitting and that the first shot was to his
head.

2l 59 M J. at 334.
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court-martial. This Court, while denying relief, held:

The review of discovery
violations involves case-specific
consi derati ons. I n anot her case,
undi scl osed [discovery] that cast
doubt on the credibility of a
wi t ness m ght have greater val ue. ??

. United States v. Mahoney, 58 M J. 346 (CAAF 2003): This
Court reversed based on a discovery violation. At issue
was a governnent opinion critical of the prosecution's
forensic expert. Here, it is clear that Trial Counse
was “critical” of Dr. MacDonell’s opinion and
denonstrati on. This Court concl uded that t he
Government’s failure to provide that discovery rose to
the level of a “constitutional due process violation
under Brady.”??

. United States v. Adens, 56 MJ. 724 (ACCA 2002): The
governnent failed to disclose rel evant physical evidence
until md-trial.? Notably that Court - the sane CCA as
herein - held that while the nondisclosure did not rise
tothe level of a Brady violation, it didviolate Article
46, UCMJ, and specifically cited RCM 701(a)(2)(B).=*
Adens conflicts with the decision belowin the context of
requiring discovery “material to the preparation of the
def ense. " %¢

B. Renmedi al Efforts Have Been | neffective.

Reversal is warranted because, notw t hstandi ng appel | ate “hand
sl appi ng” and critical academ c comrentary, the Arny itself has for
many years sought to educate mlitary prosecutors and their

superiors of the paraneters of the mlitary’'s broad discovery

2 57 MJ. at 322. This is such a case. Dr. MacDonell’s denonstration
woul d have cast significant doubt on the credibility of the governnment’'s key
“fact” witnesses, SSG Warner (who testified under a grant of immunity) and
“Harry,” the lraqi interpreter.

2 58 MJ. at 350.
24 56 MJ. at 725.
%5 1d. at 732-33.
26 RCM 701(a) (2) (A) and (B).
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entitlements. Yet, as this case denonstrates, convictions rather
than justice, seemto be prosecutorial goals. A cursory search by
Am cus of past editions of the Arny Lawer, shows numerous exanpl es
of attenpts to “fix” the on-going, nondisclosure issues. W note
the foll ow ng:

. CPT W Kilgallin, Prosecutorial Power, Abuse, and
M sconduct, Arny Lawyer, April 1987, 19, at 21-21.

. MAJ L. Morris, Keystones of the MIlitary Justice System
A Primer for Chiefs of Justice, Arny Lawer, OCctober
1994, 15, at 19-21.

. Faculty, Arny TJAG School, The Art of Trial Advocacy,
Arnmy Lawyer, February 1999, 1, at 2-5.

. MAJ E. O Brien, New Devel opnents in Di scovery: Two Steps
Forward, One Step Back, Arny Lawyer, April 2000, 38.

. MAJ C. Ekman, New Devel opnents in the Law of Discovery:
Wen Is Late Too Late, and Does Article 46, UCMI, Have
Teet h? Arny Lawyer, May 2002, 18.

. MAJ M Kohn, Discovery and Sentencing - 2008 Update,
Arny Lawyer, March 2009, 35.

. LTC E. Carpenter, Sinplifying D scovery and Production:
Usi ng Easy Franmewor ks to Eval uate t he 2009 Ter mof Cases,
Arnmy Lawyer, January 2011, 31.

Clearly, the Arny JAG Corps has made efforts to put its
prosecutors, their superiors, and mlitary judges on notice of the
correct constitutional, statutory, and ethical discovery standards
concerning “favorable” evidence. But, as this case again
denonstrates, Trial Counsel either failed to grasp the significance

of nondi scl osure herein, or deliberately ignored their obligations.

C. Thi s Case Provides An Appropriate Vehicle To Provide Judici al
Gui dance on Mandated D scl osure of Favorabl e Evi dence.
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Trial Counsel sinply did not recognize what was favorable
evi dence under any standard and further did not appreciate the
concomtant duty to either disclose such evidence or seek judici al
gui dance. Brady/ Kyl es and their progeny set the constitutiona
standard. As the Adens Court noted:

A soldier has the right to a fair tria
conducted in accordance with his statutory
rights under the Uniform Code of Mlitary
Justice.?’

Am cus respectfully suggest that 1LT Behenna did not receive
a fair trial because Dr. MacDonell’s “favorable” informtion was
not timely disclosed. This Court respectfully should reverse not
only to address the nondi scl osure i ssues presented, but al so to use
this case as a vehicle to clearly establish that it will no | onger
tol erate | ackadai sical attitudes towards constitutional, statutory,
and ethical discovery requirenents. Conpliance with Brady is
neither difficult nor burdensone. Here, a sinple tel ephone call or

email to the defense after Dr. MacDonell’ s Wdnesday opinion and

denonstration, would have suffi ced.

(NI
SUPERVI SORY JURI SDI CTI ON®

This case is also an appropriate vehicle for the exercise of

this Court’s supervisory jurisdiction.?® W subnmt that there are

27 56 MJ. at 734.

28 For a virtual treatise on this concept see, United States v. Horn, 29
F.3d 754, 757 (1%t Cir. 1994)[“This appeal arises out of unpardonable m sconduct
commtted by a federal prosecutor who should have known better.”]

2% Cf., United States v. Smith, 36 MJ. 455, 457 (CMA 1993).
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two conpel |l ing reasons for such. First, the Suprene Court’s recent
decision in Smth v. Cain, supra, where the Court in an 8-1
decision made it clear that its judicial patience was running thin
wi th prosecutors who did not recogni ze or disclose favorabl e Brady
evidence. This Court should respectfully send the sane deterrent
message to Mlitary Judges, Trial Counsel and Staff Judge
Advocat es.

Second, as a matter of this Court’s supervisory role in
mlitary justice matters, it should adopt ABA Formal Ethics
Opi ni on, 09-454, and concomtantly make it clear that Brady and its
mlitary progeny have an ethical conponent that this Court wll
nonitor for conpliance.? Consi derable authority exists for
judicial intervention and as a matter of sound policy, viz.,
ensuring conpliance in order to reduce Brady violations, thus
Am cus urge consideration of such an approach herein.

A Judi ci al Support.

The et hi cal conponent was recently addressed by the Court in

Conni ck v. Thonpson.3*  The Court observed: “Anpong prosecutors'

uni que ethical obligations is the duty to produce Brady evi dence to

30 While the Army “adopted” the ABA's Rule 3.8(d), Model Rules of
Prof essi onal Conduct, creating an ethical basis for Brady disclosures, the Air
Force’'s version of Rule 3.8(d), does not apply to the merits of a case, only
sentencing. The AF version is available at:
http://ww. caafl og. com’ wp-cont ent/ upl oads/ Ai r For ceRul esof Pr of essi onal Conduct . pdf
[l ast accessed: 7 March 2012]. That is hardly “uniforn’ and is i nconsistent with
the high ethical standards - to include Brady obligations - applicable to
mlitary Trial Counsel.

3t 131 S.Ct. 1350 (2011).
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t he defense.”??

In Cone v. Bell,® the Court noted:

Al though the Due Process Clause ... as
interpreted by Brady, only mandates the
di scl osure of mat eri al evi dence, t he

obligation to disclose evidence favorable to
the defense nmay arise nore broadly under a
prosecutor's ethical or statutory obligations.
See Kyles, 514 U S., at 437, 115 S. . 1555
(“[T]he rule in Bagley (and, hence, in Brady)
requires | ess of the prosecution than the ABA
Standards for Crimnal Justice Prosecution
Function and Defense Function 3-3.11(a) (3d
ed. 1993)”). See also ABA Mdel Rule of
Prof essional Conduct 3.8(d) (2008) (“The

prosecutor in a crimnal case shall” *“make
timely disclosure to the defense of al
evi dence or information known to the

prosecutor that tends to negate the guilt of
the accused or mtigates the offense, .

except when the prosecutor is relieved of thls
responsibility by a protective order of the
tribunal”). As we have often observed, the

prudent prosecutor will err on the side of
transparency, resolving doubtful questions in
favor of di scl osure. [ emphasi s added;

citations omtted].

Faced with obstreperous prosecutors in Banks v. Dretke, 3 the
Court flatly rejected the position adopted by the Arnmy CCA bel ow,
i.e., “Arule ... declaring ‘prosecutor may hide, defendant nust
seek’ is not tenable in a systemconstitutionally bound to accord
def endant s due process.”* In its opinion below the Arnmy CCA hel d:

The next inquiry is whether the third event,
where the defense counsel exercised one of

32 |d. at 1362, citing inter alia ABA Model Rule of Prof. Conduct 3.8(d)
(1984) .

3% 556 U.S. 449 (2009).
3% 540 U.S. 668 (2004).
% |d. at 696.
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those avenues in a reasonable tinefrane by

asking the trial counsel what Dr. MacDonell's

statenent neant, triggered an additional duty

on the part of the governnent. Governnent

counsel responded only “that they did not

know, and that they were unaware of any

excul patory information.”3®
That *“hi de-and-seek” approach not only violates Brady, but also
Article 46, UCMJ, and Rule 3.8(d), notw t hstandi ng ACCA" s hol di ng.
ACCA noted: “The mlitary judge disagreed with the defense
assertion that it was reasonable for the defense not to pursue
further i nformation based on the governnent statenents” and adopt ed
that rationale.® But, that flies in the face of the rationale in
Banks, “Wen ... prosecutors conceal significant excul patory or
i npeachnment material in the State’s possession, it is ordinarily
i ncunbent on the State to set the record straight.®*® It also
i gnores the applicable holding in Strickler v. Geene,*®

W nerely note that, if a prosecutor asserts

that he conplies with Brady through an open

file policy, defense counsel may reasonably

rely onthat file to contain all materials the

State is constitutionally obligated to

di scl ose under Brady. *°
Banks canme to a simlar conclusion, viz., “the State asserted, on

the eve of trial, that it would disclose all Brady material. Banks

36 United States v. Behenna, 70 MJ. 521, 529 (Arnmy CCA 2011).
37 1 d.

%8 540 U.S. at 675-76.

¥ 527 U.S. 263 (1999).

4 1d. at 283, n. 23.
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cannot be faulted for relying on that representation.”*

Def ense counsel bel ow cannot be “faulted” for relying on the
presumably truthful and conplete representation made by Trial
Counsel that Dr. MacDonell possessed no Brady material. Yet ,
contrary to the above authorities as well as her ethical
responsibilities, Trial Counsel affirmatively m sled the defense.
Both courts below were in error — an error that Bagley, |ong ago
resol ved

And the nore specifically the defense requests
certain evidence, thus putting the prosecutor
on notice of its value, the nore reasonable it
is for the defense to assune from the
nondi scl osure that the evidence does not
exi st, and to nmake pretrial and tria
decisions on the basis of this assunption.
[ enphasi s added]

473 U.S. at 682-83.
The Court’s attention is invited to United States v. Jones,
a case involving Brady violations and the Court issuing a “Show
Cause” order as to why sanctions shoul d not be i nposed. That court
not ed:
[ T] hese errors are i nexcusabl e. The
prosecution of a crimnal case is not a gane
to be played casually or thoughtlessly. Mny
years of a man's life were at stake.... The

court's ability to make a properly inforned
decision on a matter of profound consequence

was t hr eat ened. Even when vi ewed as
i nadvertent, the m sconduct was very seri ous.
Thi s mlitates in favor of i mposi ng

appropriate sanctions.

41 540 U.S. at 671 [enphasis added].
42 620 F.Supp.2d 163 (D. Mass. 2009), fur. rev. 686 F.Supp.2d 147 (2010).
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The interest of general deterrence also
wei ghs in favor of sanctioning M. Sullivan
and the governnment. As described earlier,
there is a dismal history of violations of the
governnment's duty to disclose naterial
excul patory information in cases before this
court. ... The court recognizes that many
prosecutors strive earnestly and successfully
to meet their discovery obligations. However,
t he del i berate and i nadvertent viol ati ons that
continue to occur have a powerful inpact on
individuals entitled to Due Process and a
cancerous effect on the admnistration of
justice.[enphasis added] *®

Those observations reverberate simlarly here and unfortunately,
are not isolated incidents.*
B. Schol arly Support.

In an article conparing disclosure obligations in federa
courts versus courts-nmartial, the authors correctly note: “Mlitary
di scovery is designed to be broader than in civilian federal
crimnal proceedings in an effort to elimnate ‘ganmesnmanship.’”%

Prof essor Ellen Yaroshefsky recently noted:

Model Rule 3.8(d) and the standards and
practices in numerous state courts require

di sclosure of information favorable to the
defense regardless of materiality — that is,

43 1d. at 182.

44 See, e.g., United States v. Shaygan, 661 F.Supp.2d 1289, 1313 et seq.
(S.D.Fla. 2009)[discussing the “ethical obligations” of prosecutors vis-a-vis
Brady violations], rev’'d on other grounds, 652 F.3d 1297 (11'" Cir. 2011); United
States v. Rodriguez, 496 F.3d 221, 222 (2" Cir. 2007)[“verbal” Brady materia
(as herein) nmust be disclosed]; and Ex Parte Mles, __S.W3d __, 2012 W 468520
(Texas Crim App. 2012)[withheld evidence supporting “alternative theory” of
shooting constituted Brady violation].

4 Hernandez & Ferguson, The Brady Bunch: An Exam nation of Disclosure
Obligations in the Civilian Federal and Mlitary Justice Systems, 67 A F.L.Rev.
187, 198 (2011)[citation omtted]. See also, id. at 208, discussing the Brady
violations in the case against former Senator Ted Stevens where, as here,
prosecutors “sent home” a wi tness who “woul d have been favorable to the defense;”
and id. at 212 discussing the Behenna case
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regardl ess of any anticipated inpact of the
information on the potential verdict. The
Nat i onal District Att orneys Associ ati on
(“NDAA”) adopts this position as well
(footnotes omtted)*“®
Had Tri al Counsel belowtinely conplied with this Rule, there would
be no Brady issue herein.

I n addressing this i ssue, Professor Bruce Green concluded, “it
seens |logical to assune that the [reported] cases of disclosure
error ... are just the tip of the iceberg....”* 1In the context of
our argunent here, he notes, “Prosecutors’ conpliance with |egal
di scl osure obligations is not nmerely a technical requirenent but
goes to the integrity of the crimnal process.”*® He concl udes:

[I1]f prosecutors do not conply with their

| egal disclosure obligations, defense | awers

wll not have the neaningful ability to put

the prosecution’s proof to the test that our

| aw presupposes is essential toreliable trial

out cones. *°
That suns up the prejudice to Appellant and is why this Court
shoul d exercise its supervisory jurisdiction to provide proper

specific guidance to practitioners and the mlitary Bench.

4 vYaroshefsky, Prosecutorial Disclosure Obligations, 62 Hastings L.J.
1321, 1336 (2011). The NDAA Standards are at:
http://ww. ndaa. or g/ pdf / NDAAY%R2ONPS%203r d¥20Ed. ¥20w¥R20Revi sed¥®20Conmment ary. pdf
[last accessed: 8 March 2012]. The Commentary to Standard 2-8.4 [Disclosure],
notes: “there are discovery obligations dictated by | aw and ethical codes that
must be fulfilled.” Accord, Commentary to Standard 4-9.1 [Discovery]: “further
di scl osures may be required by statute, case law, and rules of ethical conduct
in some jurisdictions.”

47T Green, Beyond Training Prosecutors About Their Disclosure Obligations:
Can Prosecutors’ Offices Learn From Their Lawyers’ M stakes? 31 Cardozo L. Rev.
2161, 2175 (2010). See also, Barry Scheck, Professional and Conviction Integrity
Programs, 31 Cardozo L. Rev. 2215 (2010), where at 2227 et seq., he discusses “The
Top Three Causes of Brady Violations.”

4 1d. at 2177.
4 1d.
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CONCLUSI ON

Justice demands a newtrial herein — both to properly litigate
Appel lant’ s self-defense claim vis-a-vis Dr. MacDonell’s expert
opinion, and to send a nessage to trial counsel that the
conbination of Brady, Article 46, UCMI, and their ethical
responsibilities nmandate tinely disclosure of all favorable
information. That nessage nust al so i nclude the proviso that where
there is a violation for whatever reason, that the remedy will be
a new trial unless the governnent can denonstrate by conpetent
proof, that such non-conpliance is harm ess beyond a reasonabl e
doubt. O herw se the status quo will unfortunately continue.

Reversal and a new trial should be granted. s 136
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Not Reported in M .J., 2010 WL 3528822 (Army Ct.Crim.App.)

(Cite as: 2010 WL 3528822 (Army Ct.Crim.App.))

Only the Westlaw citation is currently available. This
opinion isissued as an unpublished opinion and, as such,
does not serve as precedent.

U.S. Army Court of Criminal Appeals.

UNITED STATES, Appellee
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Sergeant Kimberly E. DOBSON United States Army,
Appellant.

ARMY 20000098.

9 Aug. 2010.
Headquarters, Fort Carson, Patrick J. Parrish, Military
Judge (trial), Michael Hargis, Military Judge (rehearing),
Colonel Joseph L. Graves, Jr., Staff Judge Advocate
(trial), Colonel Stephanie D. Willson, Staff Judge
Advocate (post-trial), Lieutenant Colonel Mark
Sydenham, Acting Staff Judge Advocate (rehearing).

For Appellant: Lieutenant Colonel Mark Tellitocci, JA;
Lieutenant Colonel Jonathan F. Potter, JA; M ajor Grace
M. Gallagher, JA; Captain Pamela Perillo, JA (on brief).
For Appellee: Colonel Norman F.J. Allen IlI, JA;
Lieutenant Colonel FrancisC. Kiley, JA; M ajor PhilipM.
Staten, JA; Captain Patrick G. Broderick, JA (on brief).

Before TOZZI, HAM ™ and SIM S Appellate Military
Judges.

FN1. Judge HAM took final action in this case
prior to her permanent change of duty station.

MEMORANDUM OPINION ON FURTHER
REVIEW

HAM, Judge:

*1 In a retrial of a premeditated murder case, we
must decide whether the government's failure to disclose
impeachment information about the lead United States
Army Criminal Investigation Command (CID) agent was
harmless beyond a reasonable doubt. We strongly
condemn the government's tacticsin this case and remind
practitioners that gamesmanship can play no part in the
discovery processinthe military justice system. Wehold,
however, that under the specific facts of this case, the
government's error was harmless beyond a reasonable
doubt. We affirm the findings and sentence.

Procedural History

At her first trial (Dobson 1), a general court-martial
composed of officer and enlisted members convicted
appellant, contrary to her plea, of premeditated murder,
in violation of Article 118, Uniform Code of Military
Justice, 10 U.S.C. § 918 [hereinafter UCMJ]. The
convening authority approved the adjudged sentence of
a dishonorable discharge, confinement for life without
eligibility for parole, forfeiture of all pay and allowances,
and reduction to Private E1. The convening authority
credited appellant with 341 days of confinement against
the sentence to confinement. On 20 August 2004, this
court affirmed the findings and sentence approved by the
convening authority. United States v. Dobson, ARMY
20000098 (Army Ct.Crim.App. 20 August 2004)
(unpub.).

On 20 March 2006, the United States Court of
Appeals for the Armed Forces (C.A.A.F.) reversed our
decision, concluding that the military judge erred in
excluding the testimony of two witnesses concerning
prior threats made by the victim against appellant on two
separate occasions. United States v. Dobson, 63 M.J. 1,
22 (C.A .A.F.2006). The C.A.A.F.returned the record of
trial to The Judge Advocate General for remand to this
Court to either “(1) affirm a conviction of the offense of
unpremeditated murder and either reassess the sentence
or order asentence rehearing; or (2) authorize arehearing
on the charge of premeditated murder.” 1d. at 23. On 14
June 2006, this court authorized arehearing by the same
convening authority on the charge of premeditated
murder. United States v. Dobson, ARMY 20000098

(Army Ct.Crim.App. 14 June 2006) (unpub.).

At the rehearing (Dobson II), a court-martial
composed of officer and enlisted members convicted
appellant, contrary to her plea, of premeditated murder,
in violation of Article 118, UCM J. The panel sentenced
appellant to a dishonorable discharge, confinement for
life without the possibility of parole, forfeiture of all pay
and allowances, and a reduction to Private E1. The
convening authority approved only so much of the
sentence to confinement as provided for confinement for
life with the possibility of parole and otherwise approved
the adjudged sentence. The convening authority also
credited appellant with 2,953 days of confinement credit.

This case is again before the court for review
pursuant to Article 66, UCMJ. We have considered the
record of trial, appellant's assignments of error, the
matters personally raised by appellant pursuant to United
Statesv. Grostefon, 12 M .J. 431 (C .M.A.1982), and the
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government's response. As noted above, we find one of
appellant's assignments of error merits discussion but no
relief.

*2 Appellant claims the military judge erred in not
granting the defense motion for mistrial where the
government failed to disclose an investigation and later
charges of fraud against thelead CID agent. W e disagree.

FACTS

Appellant wastwicetried for the brutal murder of her
husband. During Dobson |, CID Special Agent Chief
Warrant Officer Two (SA) JR testified that he was the
lead CID agent in the case, but the focus of his
investigative work was searching for the murder weapon,
attempting to locate a possible person of interest named
“Debra,” and tracking down the origin of anonymous
letters purporting to be from an eyewitness to the killing.
At some point after appellant's first court-martial, but
before her rehearing, the government initiated a criminal
investigation against SA JR. During Dobson 11, SA JR
testified again about his involvement as the lead CID
investigator on the case and his specific duties. He
explained the Colorado Springs Police Department was
the initial responding agency and processed the crime
scene. When he was called to be part of the investigation
the next day, he signed for the evidence the Colorado
Springsofficershad collected, conducted an unsuccessful
search for the murder weapon, a search for the person of
interest, and a search for the origin of the anonymous
letters. Special Agent JR also testified as a defense
witness in appellant's second trial, laying the foundation
for a dental bite comparison report submitted by the
defense establishing the origin of a bite mark found on
appellant.

Discovery Request and Government
Nondisclosure

On 19 October 2006, defense counsel submitted a
discovery request. As part of the request, the defense
asked for, “Any known evidence tending to diminish
credibility of any witness including ... evidence of other
character, conduct, or bias bearing on witness credibility
under [Military Rule of Evidence] 608.” Defense also
requested “[d]isclosure of all investigations of any typeor
description, pending, initiated, ongoing or recently
completed which pertain to alleged misconduct of any
type or description committed by a government
witness[.]”

In its 19 October 2006 written response to the
defense request, the government stated, “ Special Agent
[JR] is currently being investigated for misconduct. The
investigation is being conducted by the CID higher

headquarters and the [g]lovernment is not aware of the
nature of the misconduct.” Asafollow up to the request,
on 12 February 2007, the government responded, “[SA
JR]'s misconduct relates to larceny of money while he
was deployed to Irag. If you want any further information
on the investigation, [MAJ S, the chief of justice for the
Fort Carson Office of the Staff Judge Advocate] can
assist.” That same day, defense counsel met with MAJ S,
who informed defense counsel that SA JR's misconduct
related to an alleged larceny of money from an evidence
room in lrag. MAJ S was unsure whether the amount
alleged to have been stolen was $50,000 or $500,000 and
was further unsure what charges the government planned
to prefer against SA JR.

*3 Neither MAJ S nor any other government agent
ever disclosed to the defense that SA JR was also under
investigation for fraud.

On 13 March 2007, one week after appellant's
court-martial concluded, the government preferred
numerous chargesagainst SA JR, including dereliction of
duty, larceny, fraud, and fraternization. On 30 M ay 2007,
the defense filed a motion for a mistrial.

Post—Trial Article 39(a), UCMJ and Military Judge's
Findings

The military judge held a post-trial Article 39(a),
UCMJ session to litigate the defense mistrial motion.™2
Themilitary judge heard testimony fromMAJS; CPT W,
the CID trial counsel who prosecuted SA JR; CPT R, the
trial counsel who drafted the charge sheet for the case
against SA JR; and CPT S, a Trial Defense Service
counsel at Fort Carson. As aresult of the Article 39(a),
UCMJ session, the military judge made a number of
findings of fact, which we adopt.

EN2. We commend the military judge for
holding apost-trial Article39(a), UCM Jsession
and establishing at the trial level arecord of the
events surrounding the government
nondisclosure. Thisisnot the first casein recent
months where this court has been faced with the
nondisclosure of discovery materials. See
United States v. Trigueros, — M.J. ——
(Army Ct.Crim.App. 29 March 2010). In each
case, the military judge took prompt action
ensuring a full record for our review. We
encourage all military trial judges and
convening authorities to do the same.

Themilitary judge's findingsincluded the following:
The Criminal Investigation Command's Standards of



Conduct Office (SOCO) conducted an investigation into
SA JR'sconduct, first contacted M AJ Sin late September
2006, and provided her a copy of the investigation on 17
October 2006. The CID investigation report “include[d]
allegations against [SA JR] of both larceny and fraud....”
Major S never informed CPT B, the trial counsel in this
case, that she had the CID investigation, though she did
tell him prior to 19 October 2006 that SA JR was under
investigation “so that information could be provided to
the defense.”

The military judge specifically found,

M AJ Stestified that the Criminal Law Division, Office
of the Staff Judge Advocate, Fort Carson, Colorado,
did not provide a copy of the CID investigation to the
Defense team, even after the 19 October 2006
discovery request, because at that point a decision to
call [SA JR] as awitness had not been made. She also
testified that the Criminal Law Division, Office of the
Staff Judge Advocate, Fort Carson, Colorado, did not
provide a copy of the investigation to the [d]efense
team, even after the 19 October 2006 discovery
request, because [trial defense counsel] did not ask for
a copy of the investigation, even though he knew that
[SA JR] was under investigation.

... [T]he Criminal Law Division, Office of the Staff
Judge Advocate, Fort Carson, Colorado, did not
provide a copy of the CID investigation to the
[d]efense team, even after the 19 October 2006
discovery request because the [c]hief of [m]ilitary
[jJustice did not believe they were required to do so
absent a specific request for that CID investigation,
which [defense counsel] never made, but which [the
chief of justice] tried to prompt from him.... The[c]ourt
finds the first explanation above for not providing the
CID investigation to the defense team to be
implausible. If thiswere thereason, then [trial counsel]
would not have told the defense team that [SA JR] was
even under investigation on 19 October 2006, as [the
chief of justice] testified the decision to call him as a
witness in Dobson Il had not been made at that time.

*4 The military judge further found defense counsel
knew SA JR was under investigation for larceny prior to
Dobson IlI, “but did not know that he was under
investigation for travel or [Basic Allowance for Housing]
fraud until after the conclusion of Dobson II....” ™2
Finally, the military judge found although government
counsel “testified to the contrary,” the government made
a“tactical decision not to prefer charges against [SA JR]
prior to Dobson Il ... because of the potential impact
preferral would have on [SA JR] as awitnessin Dobson

I.”

EN3. Unlike fraud, larceny is not a crimen falsi
offense. However, in some circumstances, it is
an appropriate matter for impeachment under
Mil. R. Evid. 608(b) as pertaining to character
for truthfulness or untruthfulness. “[T]he key to
the impeachment question is not the fact of the
arrest itself but, instead, whether the underlying
facts of the arrest relate to truthfulness or
untruthfulness.” United States v. Robertson, 39
M.J. 211, 215 (C.M.A.1994). “Acts of perjury,
subornation of perjury, false statement, or
criminal fraud, embezzlement or fal se pretenses
are, for example, generally regarded as conduct
reflecting adversely on an accused's honesty and
integrity.” United Statesv. Weaver, 1 M .J. 111,
118 n. 6 (C.M.A.1975). See also United States
v. Frazier, 14 M.J. 773, 778 n. 9
(A.C.M.R.1982) (In determining admissibility
of prior convictions involving “dishonesty or
false statement” under Mil. R. Evid. 609(a),
“[n]Jo conviction should be automatically
disregarded because it does not qualify on its
faceasadmissible.... Support for admission may
be found in the underlying circumstances
involved in the offense....”). But see United
States v. Jefferson, 23 M.J. 517, 519
(A.F.C.M.R.1986) (holding that shoplifting is
not an offense bearing on truthfulness and is not
proper cross-examination under Mil. R. Evid.
608(b); United Statesv. Valente, 17 M .J. 1087,
1089 n. 4 (A.F.C.M.R.1984) (finding error
where appellant was cross-examined on “a
number of unconnected larcenies.”) Larceny
under Article 121, UCMJ, contains three
methods of committing the offense: wrongful
taking, obtaining, and withholding. If the
offense of larceny is committed by wrongful
obtaining, it must be done by false pretences.
Thus, certain larceny by false pretences would
be an offense that bears on witness' character for
truthfulness or untruthfulness and may be
inquired into on cross-examination. The record
in this case does not reveal the underlying facts
of SA JR's larceny, thus we cannot determine
whether the offenserelatesto truthfulness under
Mil. R. Evid. 608(b) and would have been
appropriate cross-examination material.

LAW AND ANALYSIS

A. Denial of the Mistrial
Rulefor Courts—M artial [hereinafter R.C.M.] 915(a)
vests a military judge with the discretion to declare a
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mistrial when “manifestly necessary in the interest of
justice because of circumstances arising during the
proceedings which cast substantial doubt upon the
fairness of the proceedings.” R.C.M. 915. However,
mistrials are to be used only “under urgent circumstances
and for plain and obviousreasons.” Trigueros, slip op. at
7 (internal citations omitted).

An appellate court “will not reverseamilitary judge's
determination on a mistrial absent clear evidence of an
abuse of discretion.” United Statesv. Ashby, 68 M .J. 108,

disclosed.” Trigueros, slip op. at 8 (citing United States
v. Santos, 59 M .J. 317, 321 (C.A.A.F.2004)).

*5 However, disclosures in the military are also
governed by R.C.M. 701, “which sets forth specific
requirements with respect to ‘evidence favorable to the
defense’ ...” United States v. Williams, 50 M .J. 436, 440
(C.A.A.F.1999) (emphasis omitted). Under R.C.M. 701,
the government bears a higher burden to prove a
nondisclosureinresponseto aspecific requestisharmless
beyond areasonable doubt. Webb, 66 M .J. at 92; Roberts,
59 M.J. at 327. We agree with the military judge's

122 (C.A.A.F .2009). A military judge abuses his
discretion when his “findings of fact are clearly
erroneous, the court's decision is influenced by an
erroneousview of thelaw, or the military judge'sdecision
on the issue at hand is outside the range of choices
reasonably arising from the applicable factsand the law.”
United States v. Webb, 66 M.J. 89, 93 (C.A.A.F.2008).
Asdetailed below, we conclude the military judge did not
abuse his discretion in denying the mistrial.

B. Required Disclosure of Evidence

The military judge properly concluded the
government “had an obligation to providethat CID report
of investigation to the [d]efense, even absent adiscovery
request of any kind.” and thus violated its disclosure
duties under the United States Constitution and the
UCMJ. See UCMJ art. 46; Brady v. Maryland, 373 U.S.
83 (1963); United States v. Roberts, 59 M.J. 323
(C.A.A .F.2004); R.C.M. 701. However, we also agree
with the military judge's conclusion that the discovery
violation was harmless beyond a reasonable doubt and
thus a mistrial was not warranted.

We review de novo the military judge's conclusions
of law. United States v. Ayala, 43 M.J. 296, 298

(C.A.A.F.1995).

The Due Process Clause of the Fifth Amendment
requires the prosecution to disclose evidence that is
material and favorable to the defense. Brady, 373 U.S. at
87. This is so whether there is a general request or no
request at all. United States v. Agurs, 427 U.S. 97, 107
(1976). Under due process discovery and disclosure
requirements, the Supreme Court has found no *
‘distinction between impeachment evidence and
exculpatory evidence.” “ United States v. Eshalomi, 23
M.J. 12, 23 (C.M.A.1986) (quoting United States v.
Bagley, 473 U.S. 667, 676 (1985)). “[W]hen an appellant
has demonstrated error with respect to a Brady
nondisclosure, the appellant is entitled to relief only if
there is a reasonable probability that there would have
been a different result at trial had the evidence been

determination that, although the discovery request did not
name SA JR specifically, it did contain a specific request
for any impeachment evidence and the CID investigation,
which* ‘gavethe[government] notice of exactly what the
defense desired.” “ Eshalomi, 23 M.J. at 22 (quoting
Agurs, 427 U.S. at 106). Thus, the government bears the
burden to show that failure to disclose the CID
investigation was harmless beyond a reasonable doubt.

We find three reasons for our determination the
government's nondisclosure was harmless beyond a
reasonable doubt. First, weagree withthe military judge's
conclusion that SA JR “played a minor role” in the
government's case against appellant. Although hewasthe
lead CID agent in the case, hisrole consisted primarily of
signing for and taking custody of evidence that the
Colorado Springs Police Department had already
collected and investigation of other tangential aspects of
the case. He did not collect forensic evidence the
government used in the case against appellant and he did
not conduct the approximate eight-hour interrogation of
appellant. In this case, the Colorado Springs Police
Department was the initial responding agency and
gathered the vast majority of the physical and forensic
evidence, identified eyewitnesses, and conducted the
lengthy interrogation of appellant.

Second, SA JR's testimony at appellant's first trial
was consistent with his testimony at the second. The
military judge found, and we concur, that if defense had
challenged SA JR's testimony by inquiring into the
misconduct, it would have “opened the door to the
[g]lovernment's admission of [SA JR]'s prior testimony
...." thus“bolstering” histestimony with aprior consistent
statement. Instead, the defense team made a “reasonable
tactical decision to forgo inquiry into misconduct that
took place after theincidents about which the witnesswas
to testify” at appellant's court-martial. The defense team
chose instead to inquire into “specific perceived failings
inthe CID investigation of” appellant's conduct. Further,
portions of SA JR's ™ testimony were corroborated; for
example, his testimony regarding the anonymous letters.
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EN* Corrected

Third, the evidence against appellant in this case was
extensive and overwhelming.™ |t consisted of multiple
eyewitnesses and detailed forensic evidenceincriminating
appellant. Infact, onewitness, who identified appellantin
court, described how he saw appellant stab the victim
with a buck knife “more [times] than [he] could count ...
[o]ver and over and over.... [O]ver a hundred times, at
least.” The witness testified appellant stabbed the victim
in the head and shoulders, but

FN4. See Roberts, 59 M.J. at 327 (Despite
finding the military judge erred by failing to
order disclosure of derogatory information
against the lead special agent, the C.A.A.F.
found the error harmless beyond a reasonable
doubt based on the “overwhelming”
circumstantial evidence of appellant's guilt.)

* 6 mostly stabbing at hishead area.... At certain points
in time, she would take the knife in her left hand and
take her right hand and hammer on the butt of the knife
... trying to drive it into his skull, prying it back and
forth, jamming on the knife. He would flinch and
move, and then she would aim somewhere else, stab
some more, hammer on the knife, trying to driveitinto
his skull.

Hewatched as shetook hishead ... and began a sawing,
like ‘you're cutting roast beef’ motion from the back of
his head.... And then as she got more over towards the
top, it was a flat motion, sawing like you're cutting
turkey.... [S]he continued to slice as much as she could
around his neck.

The witness then described appellant's demeanor
during the stabbing: “[V]ery predatory, calm,
methodical, determined, very, very much the
aggressor—didn't ever appear to be doing anything
than focusing on what [she] was going to do. It didn't
seem like she was afraid at all.” Appellant was
apprehended shortly after the crime.

Though the defense presented evidence of alack of
specific intent and supported that evidence with expert
testimony, that evidence was contradicted by government
expert testimony to the contrary.

Ultimately, we agree with the military judge's
conclusion: “Given the volume of proof of the accused's
guilt, the controverted nature of the defense lack of
specific intent, and the potential for further ... damage to
the [d]efense case had the [d]efense team probed [SA

JR]'s misconduct, failure of the [g]overnment to provide
the CID investigation ..., while a discovery violation, is
harmless beyond areasonable doubt.” Assuch, amistrial
isnot “manifestly necessary in theinterest of justice.” See
R.C.M. 915(a).

While we find the government's nondisclosure
harmless beyond a reasonable doubt under the specific
facts of this case, we recognize that under other factual
circumstances, such an error by the government could
merit reversal. Evidence possibly impeaching the lead
investigator in a brutal murder case could, in many
circumstances, be critical evidence for the defense and its
nondisclosurewould not be harmlessbeyond areasonable
doubt. The Supreme Court has said:

a specific request for nondisclosed evidence bolsters
the defense case, because “an incomplete response to
a specific request not only deprives the defense of
certain evidence, but has the effect of representing to
the defense that the evidence does not exist. Inreliance
on this misleading representation, the defense might
abandon lines of independent investigation, defenses,
or trial strategies that it otherwise would have
pursued.... And the more specifically the defense
requests certain evidence, thus putting the prosecutor
on notice of its value, the more reasonable it is for the
defense to assume from the nondisclosure that the
evidence does not exist, and to make pretrial and trial
decisions on the basis of this assumption.”

*7 Eshalomi, 23 M.J. at 23 (quoting Bagley, 473
U.S. at 682—83). However, in this case, because of SA
JR's limited role in appellant's investigation, the
overwhelming evidence against her, and SA JR's prior
consistent testimony, we conclude the government's
nondisclosure was harmless beyond a reasonable doubt.

Despite the military judge's finding that the
government made a “tactical decision” as to when to
prefer chargesagainst SA JR, the military judge “cho [se]
to believe and [found]” the government's actions in this
casewere not intentionally designed to “conceal” the CID
investigation from the Dobson defense team. Instead, the
military judge found the government'sactionsin “holding
the CID investigation unless there was a specific request
forit, ... keeping thetrial counsel in Dobson |1 in the dark
as to [the existence of the CID investigation], and not
preferring charges against [SA JR] until after Dobson 11"
were “borne from the [g]overnment's significant
misunderstanding of discovery rules and obligations.”

While we defer to the military judge's evaluation of
the witnesses' credibility and his finding that the


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=509&FindType=Y&ReferencePositionType=S&SerialNum=2004256353&ReferencePosition=327
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=509&FindType=Y&ReferencePositionType=S&SerialNum=2004256353&ReferencePosition=327
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=509&FindType=Y&ReferencePositionType=S&SerialNum=1986147966&ReferencePosition=23
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=509&FindType=Y&ReferencePositionType=S&SerialNum=1986147966&ReferencePosition=23
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1985133735&ReferencePosition=682
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1985133735&ReferencePosition=682
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1985133735&ReferencePosition=682

government's violation of discovery rules was not
deliberate, but rather ignorant, neither istolerable. Hiding
the ball and “gamesmanship” have no place in our open
system of discovery. See United Statesv. Adens, 56 M .J.
724, 731 (C.A.A.F.2002) (broad discovery at an early
stage reduces pretrial motions, surprise, and trial delays
... leads to better informed judgments about the merits of
the cases and encourages broad early decisions
concerning withdrawal of the case, motions, pleas, and
composition of the court-martial—in short itspractice“is
essential to the administration of justice ...”); United
States v. Dancy, 38 M.J. 1, 5 n. 3 (C.M.A.1993)
(explaining the “unfortunate consequences of a trial
counsel's disregard for the discovery rights of an
accused”); United States v. Lawrence, 19 M .J. 609, 614

(A.C.M.R.1984).

Despite our holding in this case, we reiterate that all
counsel must be competent. Ignorance or
misunderstanding of basic, longstanding, and in this case,
fundamental, constitutionally-based discovery and
disclosure rules by counsel undermines the adversarial
process and isinexcusable in the military justice system.

CONCLUSION

Theapproved findingsare sentencearecorrectinlaw
and fact and the approved sentenceisnot inappropriately
severe, especialy in light of the brutal nature of
appellant's offenses, her record of service, and all other
matters in the record of trial.

Accordingly, the findings and sentence are
AFFIRMED.

Chief Judge TOZZI and Judge SIM S concur.

Army Ct.Crim.App.,2010.

U.S. v. Dobson

Not Reported in M.J.,, 2010 WL 3528822 (Army
Ct.Crim.App.)
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